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By Jeffrey May, J.D.

Senate antitrust subcommittee chair’s proposed "Competition and Antitrust Law Enforcement Reform Act" seeks
an overhaul of antitrust laws to address court decisions that slowed overly aggressive enforcement.

Senator Amy Klobuchar (D. Minn.), the chair of the Senate Judiciary Committee’s Subcommittee on Antitrust,
Competition Policy, and Consumer Rights, has introduced legislation that she says is "the first step to
overhauling and modernizing" federal antitrust laws. The proposed "Competition and Antitrust Law Enforcement
Reform Act" would amend the Clayton, Federal Trade Commission, and Sherman Acts and would call on the
Department of Justice and FTC to issue joint guidelines every five years outlining policies on "exclusionary
conduct," as defined by the measure.

The bill ties together proposals supported by Klobuchar, while she served as ranking member on the antitrust
subcommittee. As the subcommittee chair, and with the assistance of Judiciary Committee Chairman Dick
Durbin (D., Ill.), Klobuchar will likely have greater success advancing her competition policy goals. Many
Republican lawmakers have urged caution in revising the antitrust laws and have argued that the current laws
are adequate to protect competition.

Merger enforcement. If enacted, the Competition and Antitrust Law Enforcement Reform Act would dramatically
change the way that proposed acquisitions and mergers are subjected to antitrust challenges. The bill would
amend Section 7 of the Clayton Act to forbid mergers that "create an appreciable risk of materially lessening
competition" rather than mergers that "substantially lessen competition," where "materially" is defined as "more
than a de minimus amount."

For merger challenges by the federal antitrust agencies or state attorneys general, the measure outlines factors
for courts to consider when determining whether a transaction creates an appreciable risk of materially lessening
competition or tends to create a monopoly or a monopsony. For certain mergers that result in significant market
share or amount to "mega-mergers" valued at more than $5 billion, the parties would have the burden of
establishing that the acquisition will not materially harm competition. Lastly, the measure would clarify that an
acquisition that tends to create a monopsony violates the Clayton Act.

In the last Congress, Klobuchar pushed for similar changes to the merger enforcement process. For instance,
her "Consolidation Prevention and Competition Promotion Act of 2019" also would have shifted the burden
on merging parties to prove that their mega-mergers did not harm competition. That proposal also included
language similar to the current measure on monopsony transactions.

Exclusionary conduct, civil penalties. According to Klobuchar, decades of flawed court decisions have
weakened the effectiveness of Section 2 of the Sherman Act. To remedy this, the bill also creates a new
provision under the Clayton Act to prohibit "exclusionary conduct," which is defined as conduct that materially
disadvantages actual or potential competitors or limits their opportunity to compete. It would be unlawful to
engage in exclusionary conduct that presents an "appreciable risk of harming competition." There would
be a rebuttable presumption of an appreciable risk of harming competition if the exclusionary conduct were
undertaken by an entity with a market share of greater than 50 percent as a seller or a buyer in a relevant
market. This conduct could constitute anunfair method of competition under section 5 of the FTC Act.
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Under the measure, civil penalties could be imposed under the FTC Act for engaging in such exclusionary
conduct. Civil penalties also could be imposed for violations of Sections 1 and 2 of the Sherman Act. Those
penalties could be as high as 15 percent of an entity's total U.S. revenues for the previous calendar year or 30
percent of the revenues of the entity targeted by the unlawful conduct during the period of the unlawful conduct.
The FTC and Department of Justice would be expected to issue joint guidelines on the processes for calculating
the civil penalties.

This proposal has the same objectives as bills introduced by Klobuchar in the last Congress. The
"Anticompetitive Exclusionary Conduct Prevention Act" called for similar efforts to prohibit exclusionary conduct,
including civil penalties for engaging in such conduct. The "Monopolization Deterrence Act" would have given the
agencies the authority to seek civil penalties for monopolistic conduct.

The current bill also calls for increases to each antitrust agency’s annual budget and would create a new,
independent FTC division of "Competition Advocate" to conduct market studies and merger retrospectives.
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