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By Richard A. Roth, J.D.

The Supreme Court has granted a request by a number of New York merchants that it decide whether a state
law that prohibits the imposition of surcharges on customers who use credit cards but does not prohibit discounts
for using cash violates the First Amendment guarantee of free speech. According to the U.S. Court of Appeals
for the Second Circuit, the state law does not violate the First Amendment because it is directed more toward
price regulation and conduct than toward "speech" and does not regulate speech as applied to "single-sticker-
price" sellers (see Expressions Hair Design v. Schneiderman, discussed in Banking and Finance Law Daily, Dec.
15, 2015). The appeal is Expressions Hair Design v. Schneiderman, Dkt. No. 15-1391.

Second Circuit. The Second Circuit said that when a consumer pays for goods or services with a credit card,
the credit-card issuer charges the merchant a percentage of the purchase price—commonly referred to as a
"swipe fee." Merchants would prefer to pass these swipe fees along to consumers and inform the consumers of
the charge. However, New York’s credit card "no surcharge" law (New York General Business Law Article 29-
A, § 518) says that "No seller in any sales transaction may impose a surcharge on a holder who elects to use a
credit card in lieu of payment by cash, check, or similar means."

The merchants claim that the law permits "dual pricing" because it allows discounts for using cash, but only if the
correct language is used. This, they assert, restricts their protected free-speech rights.

The court rejected this claim. There are two kinds of facial challenges that are generally available to plaintiffs
in the First Amendment context, the court said. A law can be challenged because it is "unconstitutional in all of
its applications," because "a substantial number of its applications are unconstitutional judged in relation to the
statute’s plainly legitimate sweep." However, the latter "overbreadth" challenge generally is not permitted in the
context of commercial speech, according to the court.

Other appeals. Two other petitions for certiorari raising the same issue remain pending before the Court. In
Rowell v. Pettijohn, a group of Texas merchants are appealing a decision by the U.S. Court of Appeals for the
Fifth Circuit that upheld that state’s "no surcharge" law (see Banking and Finance Law Daily, March 17, 2016).
On the other hand, in Bondi v. Dana’s Railroad Supply, the state of Florida is appealing a contrary decision
by the U.S. Court of Appeals for the Eleventh Circuit that the state’s law was an unconstitutional restriction of
merchants’ freedom of speech (see Banking and Finance Law Daily, Nov. 5, 2015).

Supreme Court docket. For details about this and other petitions and cases pending before the Supreme
Court, please consult this list of selected banking and finance law cases awaiting action in the 2016 term. Issued
opinions, granted petitions, pending petitions, and denied petitions are listed separately, along with a summary of
the questions presented and the current status of each case.

Attorneys: Deepak Gupta (Gupta Wessler PC) for Brooklyn Farmacy & Soda Fountain, Inc.; Bunda Starr Corp.;
Expressions Hair Design; Linda Fiacco, Five Points Academy; Patio.com, Peter Freeman, Steve Milles, Donna
Pabst, and David Ross. Richard Dearing, Chief of Appeals, City of New York Law Department, for Cyrus Vance,
District Attorney of New York County and Ken P. Thompson, District Attorney of Kings County. Barbara D.
Underwood, New York State Office of the Attorney General, for Eric T. Schneiderman, Attorney General of New
York.
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