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Headnote

National Banks--Permissible Activities--Purchase and Sale of Copper--Derivative Activities.--A national
bank’s wholly-owned operating subsidiary was able to buy and sell copper pursuant to a national bank’s express
authority to buy and sell “coin and bullion” under the National Bank Act, and as part of or incidental to the
“business of banking.” Similarly, it was permissible for national banks to conduct financial derivatives activities
regarding copper. Paragraph Seventh of 12 USC 24, authorizing the purchase and sale of “coin and bullion” by
national banks, does not expressly limit the types of metals that constitute coin and bullion. Furthermore, copper
is defined by some dictionaries and State statutes as a “precious metal.” Finally, the U.S. Supreme Court held
in NationsBank v. Variable Annuity Life Insurance Co., (1995) [’94-’95 CCH Dec. ¶90,379] that the “business of
banking” under Section 24(Seventh) is not limited to those activities and powers expressly enumerated in the
statute.

Re: National Bank May Buy and Sell Copper Pursuant to 12 U.S.C. §24(Seventh)

This is in reply to your letter requesting that the OCC confirm your opinion that ***** (“*****”), wholly-owned
operating subsidiary of *****, may expand its activities to include buying and selling copper pursuant to a national

bank’s express authority to buy and sell “coin and bullion” under the National Bank Act. [1] For the reasons set
forth below, it is our view that 12 U.S.C. §24(Seventh) authorizes a national bank to buy and sell copper under
this enumerated power and as part of or incidental to the business of banking. For the reasons discussed below,
the OCC concludes that it is legally permissible for national banks to buy and sell copper and conduct financial

derivatives activities with regard to the underlying commodity. [2]

I. Background

***** is currently buying and selling gold, silver, platinum, and palladium. You indicate that this business is
conducted in conformity with written policies and procedures, and in accordance with established market
practices and regulations relating to these metals. The company wishes to add copper to its metals activities,
and justifies this on several grounds.

The first is that their established policies, practices, procedures and experiences in dealing with precious metals
gives them the expertise necessary to buy and sell copper. Secondly, ***** notes that there is an increasing
similarity between transactions involving copper and those transactions already being conducted by national
banks with respect to gold, silver, platinum, and palladium (“GSP&P”). There. is also a similarity between the
policies, methods and procedures already administered by ***** with respect to its GSP&P transactions and
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those required for the administration of copper transactions. ***** perceives an expanding need from business
and industry, including their existing customer base, for a reliable source of supply and financing of refined
copper and use of copper as a vehicle for hedging market risk. Finally, ***** believes the benefit in offering a
product to the community which is appropriately offered by a bank subsidiary experienced in metals transactions
will enhance *****’s competitive position in relation to non-bank metals dealers.

II. The National Bank Act

A national bank may engage in activity pursuant to 12 U.S.C. §24(Seventh) if the activity is part of or incidental to
the business of banking. The OCC previously has concluded that national banks have authority to buy and sell,
as agent for customers and for the bank’s own account, gold, silver, platinum and palladium coins and bullion

pursuant to the enumerated power in 12 U.S.C. §24(Seventh) to buy and sell “exchange, coin, and bullion.” [3]

A. Enumerated Power to Buy and Sell Coin and Bullion

Paragraph Seventh of 12 U.S.C. §24, authorizing the purchase and sale of “coin and bullion”, does not define
the terms. While the section does not specify that copper may be bought and sold under this enumerated power,
neither does it place a limitation on the types of metals that constitute coin and bullion.

The OCC has previously concluded that the term “bullion” includes uncoined gold and silver in bar or ingot
form, consistent with the first dictionary definition of the term “bullion” as “gold or silver considered as so much

metal.” [4] See Banking Circular 58 (Rev.)(November 3. 1981) (”BC-58”). This circular also defines the term
“coin” as coins held for their metallic value which are minted by a government, or exact restrikes of such coins
minted at a later date by or under the authority of the issuing government. The OCC has concluded that the term

“bullion” also includes platinum [5] and palladium. [6] This conclusion was supported by several considerations:
market developments indicating that platinum and palladium were part of the bullion banking market, the other

common dictionary definition of “bullion” as “metal in the mass”, the minting of platinum and palladium coins, [7]

and the fact that some state law definitions of “precious metal” included platinum and palladium. In reaching the
conclusion that “bullion” encompassed platinum and palladium, the OCC indicated that other metals also may be
characterized as bullion.

One of the definitions of bullion is “metal in the mass.” [8] Another definition is “quantities of gold, silver or copper

coins when measured by weight.” [9] Other dictionary definitions of bullion mention gold, silver, or the term

“precious metal.” [10] A number of state laws now include copper in their statutory definitions of “precious metals”
[11], and at least one state statute explicitly refers to copper in bullion form. [12]

The factors that supported the OCC’s conclusion with respect to platinum and palladium generally support
inclusion of copper within the coin and bullion authority of national banks. Copper, like platinum and palladium,

has been used to mint legal-tender coins. The United States, China and Britain have issued copper coins. [13]

Additionally, copper, like platinum and palladium, is bought and sold as metal in a mass standardized as to

weight and purity. [14] *****’s customers increasingly expect to be able to engage in the full range of metals
transactions from a reliable source of supply and financing, and a number of state laws now define the term
“precious metal” to include copper. At least one state statute defines “coins” to include monetized bullion or

other forms of money manufactured from gold, silver, platinum, palladium or other such metals. [15] Based on
the foregoing, it is reasonable to conclude that the trading and dealing of copper is encompassed within the
enumerated power of national banks to buy and sell coin and bullion.

B. Business of Banking

The basic framework that governs the powers and permissible activities of national banks was, at last, resolved
in a clear fashion by the Supreme Court’s recent decision in Nations Bank v. Variable Annuity Life Insurance Co.
(“VALIC”), 115 S.Ct. 810 (1995). The unanimous Court held that the “business of banking” which is authorized
to banks in the National Bank Act (“Act”), 12 U.S.C. §24(Seventh), is not limited to those activities and powers
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expressly enumerated in the statute. Rather, the Court found that the business of banking is an expansive
concept and that the powers enumerated in the Act are merely illustrative. The Court’s decision also reaffirmed
that courts should accord deference to reasoned decisions by the OCC interpreting the powers of national
banks.

In deciding whether a particular activity is part of or incidental to the business of banking and therefore within the
OCC’s discretion to permit, it is helpful to apply the criteria which VALIC and prior cases have used in making
such determinations. The factors may be framed in the form of questions: (1) Is the activity a contemporary
functional equivalent or logical outgrowth of a recognized banking function? (2) Does the activity benefit
customers and/or strengthen the bank? (3) Are the risks of the activity similar to the type of risks already

assumed by banks? [16]

Affirmative responses to such questions lead convincingly to the conclusion that an activity is properly
characterized as part of the business of banking in the evolving financial services marketplace. The OCC
believes that each of these three factors is satisfied here.

First, the trading activities which ***** will conduct with respect to copper are functionally equivalent to the trading
activities it is currently conducting with respect to GSP&P. Copper, along with GSP&P, is available on various

commodity exchanges for transactions with and among the general public. [17] Copper is regularly traded over
the counter, on the London Metal Exchange (“LME”), and on the COMEX division of the New York Mercantile
Exchange (“NYMEX”). As a result, copper prices are found on recognized markets. Options for copper are
quoted on the NYMEX, the LME, and in various cash markets. Because copper is quoted and traded on these
exchanges, there is a substantial amount of liquidity for it. The administration and policies of ***** relating to
copper will be the same as for other precious metals it buys and sells. Additionally, all copper transactions
are proposed to be done with approved vendors and only NYMEX and/or London acceptable brands will be
accepted. All copper will be subjected to the same testing criteria as GSP&P.

Second, buying and selling copper will benefit *****’s existing customer base. *****’s customers have indicated
their desire to obtain a reliable source of supply and financing of refined copper. Buying and selling copper will
allow ***** to diversify the types of metals that it can offer to its clients for financing, consignment, and hedging.
As a result, *****’s customers will be offered an additional product from a bank subsidiary experienced in metals
transactions and not have to go to numerous sources to supply their metal needs. ***** will also be strengthened
because it will be better able to compete with non-bank metals dealers by offering a wider selection of metals.

Third, the type of risk associated with buying and selling copper is similar to the risks currently manages in its
dealings with GSP&P. ***** anticipates that its copper transactions will constitute only a small percentage of
the overall precious metals business and will primarily be customer-driven. Because copper trading activities
are functionally equivalent to GSP&P trading activities, ***** will be able to utilize established precious metals
policies approved. authorized, and regulated by the OCC in accordance with BC-58.

BC-58 sets forth general safety and soundness guidelines which national banks should implement in their
conduct of coin and bullion activities. You indicate that ***** follows the guidance for its GSP&P transactions,
and will do so with copper as well. It will subject the copper activities to the same general credit, lending,
safekeeping, accounting, and management standards for its other precious metals activities.

The risks posed by engaging in financial derivatives transactions involving copper are also of the type already
assumed by national banks in connection with their derivatives activities in other metals. ***** currently engages
in hedging activities involving GSP&P for its customers. Because the financial derivative transactions that *****
will engage in with copper are similar to the financial derivative activities involving GSP&P, ***** will be able
to utilize established policies developed in accordance with OCC Banking Circular 277 (October 27, 1993)
(“BC-277”).

BC-277 provides guidelines for banks to apply in conducting their financial derivatives activities in a safe and
sound manner. The guidelines address senior management and board oversight, market risk management,
credit risk management, liquidity risk management, operations and systems risk management, legal issues, and
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capital adequacy. ***** currently conducts its financial derivative activities involving GSP&P in accordance with
BC-277, and will do the same with copper.

Although the trading risks associated with copper and with GSP&P are similar, copper is different from GSP&P
in two ways. Copper is handled in larger quantities than GSP&P, and its prices tend to be more volatile than
GSP&P prices. ***** intends to adopt several policies and practices to address the volatile price issue. It will
establish smaller trading limits for copper than its existing precious metals trading limits. Inventories of copper
will be maintained at minimum levels, the company retaining only enough to satisfy normal commercial demand.
Hedging transactions involving copper will be balanced in terms of maturity and quantity. Options related to
copper will be employed only to offset commercial demand. And finally, ***** will hire an experienced copper
dealer who will report regularly to management.

Because copper is normally handled in larger quantities than GSP&P, *****’s facilities for copper storage,
sale, and physical delivery will be larger those that required for GSP&P. The copper will be stored in COMEX-
approved warehouses for copper that meet *****’s security requirements for precious metals. It will also be
transported by approved armored transport carriers.

Based on the above stated reasons, buying and selling copper is part of or incidental to the business of banking
authorized in 12 U.S.C. §24(Seventh), and ***** may buy and sell copper and engage in financial derivatives
activity involving copper in accordance with pertinent safety and soundness guidelines.

III. Conclusion

Based on the foregoing, it is my opinion that buying and selling copper and conducting financial derivative
activities are encompassed within the enumerated authority of a national bank in 12 U.S.C. §24(Seventh) to buy
and sell coin and bullion, and that such activity is legally permissible as part of or incidental to the business of
banking. Please note that buying and selling copper and financial derivatives activity with regard to copper, as
described above, are subject to the principles and guidelines set forth in Banking Circulars 58 and 277.

I trust this reply is responsive to your inquiry.

Footnotes
1 See 12 U.S.C. §24(Seventh).

2 We address financial derivatives transactions in this response because you indicate that will engage in hedging
activities with copper.

3 Interpretive Letter No. 553 (May 2, 1991), reprinted in [1990-1991 Transfer Binder] Fed Banking L. Rep. (CCH)
¶83,300; see also Interpretive Letter No. 648 (May 4, 1994), reprinted in [1994 Transfer Binder] Fed. Banking L.
Rep. (CCH) ¶83,557.

4 Webster’s Ninth New Collegiate Dictionary 186 (1986). See also U.S. Department of Interior Bureau of Mines, A
Dictionary of Mining, Mineral, and Related Terms 150 (1968).

5 Interpretive Letter No. 553, supra.

6 Interpretive Letter No. 683 (July 28, 1995), reprinted in [1994-1995 Transfer Binder] Fed. Banking L. Rep.
(CCH) ¶83,631.

7 Oxford English Dictionary 1170 (Compact ed. 1971). The etymology of the word “bullion” indicates a connection
between bullion and the minting of currency. Consistent with the “metal in the mass” definition is the description
in The Metals Handbook 6 (8th ed. 1961) of the American Society for Metals, stating that bullion is: “(1) A
semirefined alloy containing sufficient precious metal to make recovery profitable. (2) Refined gold or silver,
uncoined.”

8 Webster’s Third New International Dictionary 294 (1971). See also Charles J. Woelfel, The Dictionary of
Banking 35 (1994); Charles J. Woelfel, Encyclopedia of Banking and Finance 160 (10th ed. 1994).

9 F. E. Perry, A Dictionary of Banking 41 (2d ed. 1983).
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10 See, Thomas P. Fitch, Dictionary of Banking Terms (2d ed. 1990), defines bullion as “gold or other precious
metals in bar or coin form.” See also American Bankers Association. Banking Terminology 46 (3d ed. 1989),
which defines bullion as “unminted precious metals suitable for coining.”

11 See, e.g., Arz. Rev. Stat. Ann. §44-1801(14)(1994); Cal. Corp. Code §29515 (West 1995); Colo Rev. Stat.
§11-53-103(13)(1994); Ga. Code Ann. §10-5A-1(12)(1994); Idaho Code. §30-1501(1994); Ind. Code Ann.
§23-2-6-15 (Burns 1994); Mont. Code Ann. §30-10-103 (1994); Neb. Rev. Stat. §8-1715 (1994); Nev. Rev.
Stat. Ann. §91.140 (1993); Or Rev Stat. §645.020 (1994); Utah Code Ann. §61-1-13 (1994).

12 Nev. Rev. Stat. Ann. §519.080 (1993).

13 See C. Krause, Standard Catalog of 20th Century World Coins (20th ed. 1993).

14 A two percent tolerance is allowed on the contract weight when delivering with settlement on the delivered
weight. A copper contract may be in the form of wirebars or cathodes both with set standard dimensions for
delivery and a specific type of copper. Brackenbury. Dealing on London Metal Exchange and Commodity
Markets 24-25 (1976).

15 See Colo. Comm. Code §39-26-102(1994).

16 See generally Julie L. Williams & Mark P. Jacobsen, The Business of Banking;: Looking to the Future, 50
The Business Lawyer 783, 783-785 (1995) (explaining the VALIC case and the evolution of the “business of
banking” concept).

17 Daniel Rappaport, Merger Yields Stronger Trading Opportunities, American Metal Market, June 7, 1995, at
10A.


