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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MEYERS DIVISION 
 

Case No.       
 
AJS WEIGHTLOSS, LLC, d/b/a 
NUVIVA MEDICAL WEIGHTLOSS 
 

Plaintiff, 
v. 
 
MICHAEL S. ROSENTHAL, and 
WAGNER, JOHNSTON & ROSENTHAL, P.C., 
 
 Defendants. 
_____________________________________/ 
 

COMPLAINT 
 

Plaintiff, AJS WEIGHTLOSS, LLC, d/b/a NUVIVA MEDICAL WEIGHTLOSS, by and 

through its undersigned counsel, hereby sues Defendants, MICHAEL S. ROSENTHAL and 

WAGNER, JOHNSTON & ROSENTHAL, P.C., and states as follows: 

INTRODUCTION 

1. This is a civil action brought by AJS WEIGHTLOSS, LLC, d/b/a NUVIVA 

MEDICAL WEIGHTLOSS (hereinafter “Nuviva” or “Plaintiff”) and against MICHAEL S. 

ROSENTHAL (hereinafter “Rosenthal”) and WAGNER, JOHNSTON & ROSENTHAL, P.C. 

(hereinafter “WJR”) (hereinafter collectively “Defendants”) for breach of contract, and 

professional negligence resulting from the parties alleged professional relationship. 

PARTIES, JURISDICTION AND VENUE 

2. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332(1) as the 

matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is 

between citizens of different States. 
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3. Plaintiff, AJS WEIGHTLOSS, LLC, is a Florida limited liability company with 

its principal place of business in Fort Myers, Florida. 

4. Defendant, MICHAEL S. ROSENTHAL, is an individual who, upon information 

and belief, resides in Atlanta, Georgia. MICHAEL S. ROSENTHAL, is a shareholder of 

WAGNER, JOHNSTON & ROSENTHAL, P.C. 

5. Defendant, WAGNER, JOHNSTON & ROSENTHAL, P.C., is a Georgia 

corporation with its principal place of business in Atlanta, Georgia. 

6. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)(3) in that the 

Defendants are subject to this Court’s personal jurisdiction. 

7. All conditions precedent to the filing of this action have been satisfied. 

FACTUAL ALLEGATIONS 

8. In June 2010 Plaintiff retained Rosenthal, an attorney and shareholder at WJR, for 

Rosenthal to review Nuviva’s draft Franchise Disclosure Document (“FDD”) for its legal 

compliance with FTC regulations. See engagement letter, dated June 16, 2010, and attached as 

Exhibit A. 

9. Plaintiff paid Rosenthal approximately $4,000.00 for said professional services. 

See Exhibit A, supra, and invoices for professional services, attached as Exhibit B. 

10. The Nuviva FDD was drafted by non-attorneys at a business management 

company called Third Eye Management, which referred Plaintiff to Rosenthal and WJR for the 

aforementioned legal review. 

11. Upon information and belief, Rosenthal failed to engage in a competent and 

reasonable review of the franchise documents. 
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12. The documents, allegedly reviewed by Rosenthal, contain numerous material 

legal violations of the FTC’s rules and regulations regarding the sale of franchises. 

13. Namely, the FDD reviewed and approved by Rosenthal and WJR violated the 

FTC Rule by: 

a. Failing to disclose the cost of the initial inventory to be purchased by the 
Franchisor;  

 
b. Failing to disclose the local advertising requirement, fees for location and 

management assistance, fees for an advertising co-op, fees to approve a new 
vendor; 

 
c. Failing to disclose the experience of the franchisor in compiling the estimated 

initial investment; 
 
d. Failing to adequately distinguish purchases from the Franchisor, its designees, 

approved suppliers, or those pursuant to the Franchisor’s specifications;  
 
e. Failing to list the costs of required purchases or leases and the proportion of 

required purchases or leases to all purchases and leases by the franchisee of goods 
and services; 

 
f. Failing to disclose payment from designated suppliers; 
 
g. Failing to disclose purchasing or distribution cooperatives or negotiation of 

purchase arrangements; 
 
h.  Failing to disclose material benefits received by the franchisor based on 

franchisees’ purchases; 
 
i. Inadequately disclosing the training and experience of the instructors;  
 
j. Failing to disclose grand opening advertising, local advertising and the National 

Marketing Fund; 
 
k. Failing to disclose the Table of Contents of the Manual; 
 
l. Failing to describe the type of hardware and software for computer systems; 
 
m. Failing to disclose the minimum territory and any relocation rights; 
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n. Failing to disclose whether the franchisor operates a similar business under a 
different mark; 

 
o. Failing to contain negative disclosure of state trademark registrations; 
 
p. Failing to cross-reference the state addenda and related requisite language; 
 
q. Failing to include Financial Performance Representations made as required by the 

Amended Franchise Rule FAQ 33; and 
 
r. Failing to make a disclosure regarding a Franchise Advisory Board or an 

Independent Franchisee Association. 
 
14. Moreover, Rosenthal failed to ever communicate with Plaintiff, his true client, but 

instead communicated regarding his representation of Plaintiff with Third Eye Management. See 

Exhibit B, supra. 

15. Rosenthal and WJR knew that AJS was their client, but communicated 

exclusively with Third Eye Management throughout the representation. See Exhibits A and B, 

supra. 

16. As a result of Defendants’ failure to fulfill their professional and contractual 

responsibilities, Plaintiff has been damaged. 

17. Plaintiff has been forced to retain the undersigned to represent its interests and is 

required to pay the undersigned a reasonable fee. 

LEGAL CLAIMS 

Count I- Breach of Contract 

18. Plaintiff incorporates the allegations contained in paragraphs 1-15 as if fully 

alleged herein. 

19. Plaintiff and Defendants entered into a valid and binding written agreement for 

professional services. See Exhibit A, supra.  
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20. Pursuant to the agreement’s mutual obligations, Plaintiff remitted payment to 

Defendants and Defendants were obligated to review the Nuviva franchise documents for legal 

compliance. See Exhibit A, supra. 

21. Also pursuant to the agreement, Defendants were required to protect the client 

information it received from Plaintiff and hold it in confidence. See Exhibit A, supra. 

22. However, Defendants breached their contractual duties by failing to reasonably 

review the Nuviva franchise documents, communicate with the Plaintiff, identify several legal 

issues in the FDD, or hold the client information they received from Plaintiff in confidence. 

23. As a direct and proximate cause of Defendants’ breach, Plaintiff has suffered 

substantial damages. 

WHEREFORE, Plaintiff respectfully requests that this Court enter judgment in their 

favor and enter an award of money damages, actual and compensatory, in an amount to be 

determined at trial, in addition to special damages resulting from Plaintiff’s settlement with 

Nuviva franchisee, Ms. Giddens, and expenses related to hiring alternate counsel to correct the 

deficiencies in the franchise documents. 

Count II- Professional Negligence 

24. Plaintiff incorporates the allegations contained in paragraphs 1-15 as if fully 

alleged herein. 

25. Defendants had a duty to exercise reasonable care in carrying out their 

professional obligations to Plaintiff. 

26. Defendants breached that duty when they failed to perform their professional 

duties in a reasonable manner and hold the client information they received from Plaintiff in 

confidence. 
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27. As a direct and proximate cause of Defendants’ failures to use reasonable care, 

Plaintiff has suffered substantial damages. 

WHEREFORE, Plaintiff respectfully requests that this Court enter judgment in their 

favor and enter an award of money damages, actual and compensatory, in an amount to be 

determined at trial, in addition to special damages resulting from Plaintiff’s settlement with 

Nuviva franchisee, Ms. Giddens, and expenses related to hiring alternate counsel to correct the 

deficiencies in the franchise documents. 

JURY DEMAND 

28. Plaintiff demands a trial by jury on all claims triable. 

Dated: October 2, 2013 

Respectfully submitted, 
 
s/ C.C. TRAINA   
Joseph Garrity, Esq. 
Florida Bar No. 87531 
jgarrity@gwlawfirm.net 
C.C. Traina, Esq. 
Florida Bar No. 91238 
ctraina@gwlawfirm.net 
GARRITY-WEISS, P.A. 
1002 East Newport Center Drive, Suite 102 
Deerfield Beach, FL 33442 
Telephone: (954) 570-6616 
Facsimile:  (954) 570-6618 
Counsel for Plaintiff 
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Garrity-Weiss, P.A.

1002 East New Port Center Drive, Suite 102, Deerfield Beach, Florida 33442

Broward (954) 570-6616 Fax (954) 570-6618

EXHIBIT A
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Garrity-Weiss, P.A.

1002 East New Port Center Drive, Suite 102, Deerfield Beach, Florida 33442

Broward (954) 570-6616 Fax (954) 570-6618

EXHIBIT B
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