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 At the recent evidentiary hearing, Counsel for the Dairy Farmer Subclasses advised the 

Court that a renewed motion for approval of a settlement with DFA/DMS remained the best 

course for resolving this case in a manner favorable to the Subclasses.  That conclusion is 

supported by the evidence submitted at the hearing, the full record now before the Court, and 

Second Circuit law: 

• The evidentiary hearing resolved procedural objections to settlement.  At the 
start of the evidentiary hearing, the Court pointed out that procedural issues relating 
to settlement had not been resolved, but would be resolved based on the evidence 
submitted at the hearing.1  The evidentiary record confirmed that settlement was the 
result of vigorous, arm’s-length negotiations between experienced and capable 
counsel and procedurally proper.  That not only resolved the procedural issues, it 
means the settlement is subject to a strong “presumption” of fairness, reasonableness 
and adequacy under Second Circuit law. 

 
• 7,550 farms have now submitted claims for relief, approximately 85% of the 

farms that were sent notice.  Court-approved notice was twice sent to 8,859 farms 
explaining the process for (a) submitting a claim and/or (b) submitting any objections 
to the settlement (farmers were given the option to do either or both).  As of July 11, 
2015 a total of 7,550 farms submitted claims – a claim submission rate of 85%.  In 
contrast, only a tiny fraction of farms raised any objection.  Any concern that fear of 
retaliation was a factor is disproved by, among other things, the fact that the low 
objection rate is virtually identical for the thousands of farmers in the non-DFA/DMS 
Subclass who do not supply milk through DFA or DMS and would have no reason for 
such alleged concerns. 

 
• The settlement has been revised and all of the revisions are favorable to the 

Subclasses.  The parties have revised several aspects of the settlement agreement to 
address issues raised by the Court or certain Subclass members.  These revisions 
include:  (a) the text is modified to address concern that the release might encompass 
conduct discussed in any pleading, rather than only the operative complaint; (b) the 
definition of “Released Claims” is limited to claims that were or could have been 
asserted “arising out of the conduct” alleged in the complaint, which is standard 
language in almost all releases; (c) the definition of “Release” is limited to claims that                                                         

1 See Hr’g Tr. 25, Apr. 20, 2015, ECF No. 651 (“4/20/2015 Hr’g Tr.”) (Court explaining that “in 
the fairness hearing, there were factual issues, one of which we’re going to resolve today with 
your new-counsel motion, and so I couldn’t say procedurally or substantively it was fair.”); see 
also Op. & Order Den. Without Prejudice Mot. for Final Approval of Proposed Settlement 12, 
Mar. 31, 2015, ECF No. 642 (“3/31/2015 Op. & Order”) (explaining that because process 
questions are unresolved, “the court cannot make a finding of procedural fairness at this time”) 
(emphasis added). 
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were brought or could have been brought between 1998 and the date of approval of 
the amended agreement, rather than between 1994 and the effective date of the 
settlement; (d) the definition of “Released Parties” is narrowed to exclude, for 
example, Defendants’ “affiliates,” “partners,” certain “representatives,” and “all 
entities in which they have an ownership interest; (e) the conduct restrictions imposed 
by the agreement are revised to confirm that restraints without a specified time period 
have no expiration date, meaning the restraints imposed by Subparagraphs 7.3(c), (e), 
(f), (g)(i)-(g)(vii), (h), (i) and (j), will continue in perpetuity and any violation of these 
terms will be enforceable as a breach of contract; and (f) the conduct restrictions 
regarding retaliation are strengthened. 

 
• The settlement achieves substantial financial relief.  The $50 million settlement 

with DFA/DMS and $30 million already secured from Dean (i.e., a total of $80 
million) represent a substantial percentage of the maximum single damages claimed 
in this case.  When the Court’s summary judgment decision excluding recovery of 
umbrella damages is taken into account, as it must, maximum single damages during 
the four-year limitations period are approximately $137 million (Defendants’ expert 
contends damages are zero).  The amount of the DFA/DMS settlement is clearly 
reasonable under Second Circuit law, particularly in light of the defenses and risks 
involved. 

 
• The settlement achieves substantial injunctive relief.  The relief secured here goes 

far beyond that achieved and approved in the Dean settlement and achieves at least as 
much non-financial relief secured in Southeastern Milk.  The latter has been a 
significant goal of this litigation since at least January 2013 – with the support of the 
Subclass Representatives.  The settlement also prohibits all agreements and 
understandings limiting actions to solicit business from farmers which was a 
significant competitive problem recognized by the Court. 

 The Subclass Representatives who previously opposed settlement remain in opposition 

and want to reconfigure the litigation by amending the complaint, reopening discovery, and 

submitting new expert damage calculations.  They also now request that DFA/DMS turn over all 

voting to a remote third party, divest all milk testing facilities, restructure as a publicly traded 

company (which would make DFA/DMS ineligible for Capper-Volstead immunity and preclude 

DFA/DMS from engaging in activities such as GNEMMA, which the Court determined to be 

lawful), and take other actions that DFA/DMS would never agree to do.  For reasons explained 

below, insisting on these terms, some termed “non-negotiable” by those Representatives, would 

thwart all of the monetary and non-monetary relief secured for farmers by settlement, and would 
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do so to pursue relief not realistically achievable at trial.  It would also delay any relief for 

farmers for at least several years, and effectively nullify the claims already submitted by 7,550 

farms. 

 The Second Circuit has instructed that the most important factor in evaluating a 

settlement is the strength of the case for plaintiffs on the merits, balanced against the amount 

offered in settlement.  In evaluating the best course for the Subclasses, Counsel has carefully 

considered this directive, the Court’s prior rulings and comments on the evidence, the 

voluminous evidentiary record in the case, and the substantial and immediate benefits provided 

by the settlement.  On the record now before the Court – including resolution of the procedural 

concerns, the presumption of fairness now applicable, the submission of claims by 7,550 farms, 

and revisions in the settlement addressing issues raised by the Court, the Dairy Farmer 

Subclasses respectfully submit that:  (a) the settlement should be given final approval; and (b) 

farms that have not already submitted claims should be given a reasonable opportunity to do so.  

See Section II infra.2 A proposed order is attached as Exhibit A. 

BACKGROUND 

 While the Court is familiar with the six-year history of this litigation,3 relevant events, 

evidence from the recent hearing, and subsequent developments are highlighted below for the 

Court’s convenience. 

                                                        
2 Because this Court already granted preliminary approval to the settlement, final approval was 
denied “without prejudice,” and all revisions to the settlement are favorable to the Subclasses, 
final approval of the settlement is now appropriate under applicable law.  See Section II infra.  
This will provide the settlement’s monetary and non-monetary benefits to farmers without 
further delay.  Although the Dairy Farmer Subclasses as well as DFA/DMS believe final 
approval is the best procedural course, the Dairy Farmer Subclasses have moved, in the 
alternative, for preliminary approval of the settlement.   
3 This history is summarized in the Memorandum in Support of Dairy Farmer Subclasses’ 
Expedited Motion for Preliminary Approval of Proposed Settlement with DFA and DMS, July 1, 
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 The Prior Settlement.  The Subclass Plaintiffs and DFA/DMS reached an initial 

settlement on July 1, 2014 for $50 million plus injunctive relief.  The Court granted preliminary 

approval to the settlement and notice was provided to the Subclasses via direct mailing (twice), 

publication, and website communication as directed by the Court.  Several of the Subclass 

Representatives opposed the settlement.  In considering whether to grant final approval, the 

Court found, among other things, that Plaintiffs faced “sizable” litigation risks if the case were to 

proceed to trial, the monetary relief of $50 million, on its face, was not inadequate or 

unreasonable, and the consent of class representatives was not necessary to approve the 

settlement.  3/31/2015 Op. & Order at 17, ECF No. 642.  However, the Court concluded that it 

could not give final approval for reasons set forth in the Opinion & Order and denied final 

approval “without prejudice.”  

 The Evidentiary Record Regarding Settlement Process.  The next day, the Court 

scheduled an evidentiary hearing on a motion for new counsel that had been submitted by certain 

Subclass Representatives.  See Notice of Hr’g re Mot. to Appoint New Counsel, Apr. 1, 2015, 

ECF No. 643.  At the hearing, the Court explained that “in the fairness hearing [on the prior 

settlement], there were factual issues, one of which we’re going to resolve today with your new-

counsel motion, and so I couldn’t say procedurally or substantively it was fair.”4  During the 

two-day hearing that followed (April 20 and June 1, 2015), the Court heard voluminous 

testimony and argument and admitted a number of exhibits regarding the process by which 

settlement was reached, some of which is summarized below: 

                                                                                                                                                                                   
2014, ECF No. 568-1 and Dairy Farmer Subclasses’ Motion for Final Approval of Proposed 
Settlement with DFA and DMS, Jan. 22, 2015, ECF No. 625. 
4 4/20/2015 Hr’g Tr. 25. 
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* In December 2010, Plaintiffs and DFA/DMS engaged in mediation.  After review 

of the parties’ submissions and extended discussions with both sides, Mr. Marks, an experienced 

and respected mediator, proposed that the parties attempt to negotiate a settlement in the 

financial range of $10-40 million.  This range was considered acceptable by all participants on 

the Plaintiff-side, including the Subclass Representatives,5 but the mediation was unsuccessful. 

 * The parties then resumed full-scale litigation, including producing and reviewing 

millions of pages of documents, taking more than 70 depositions, preparing exhaustive expert 

reports, and engaging in extensive motion practice.  There were no meaningful settlement 

discussions for the next two years. 

 * Settlement discussions resumed in January 2013 after plaintiffs in Southeastern 

Milk negotiated a settlement with DFA and related entities.  After learning of these 

developments, counsel for the DFA/DMS Subclass (Mr. Brown) spoke with the Haars for an 

hour on January 22, 2013 regarding potential implications for settlement in the Northeast.  Mr. 

Brown testified that they “were very happy with the news about the Southeast settlement,” “had 

a couple of additional thoughts on injunctive relief that they would like to see,” and recognized 

that any monetary settlement in the Northeast would be substantially smaller because of 

                                                        
5 4/20/2015 Hr’g Tr. 194-95 (Pierson testimony) (mediator proposed negotiating in the $10-$40 
million range and this was acceptable to everyone on Plaintiff-side); Hr’g Tr. 61, June 1, 2015, 
ECF No. 655 (“6/1/2015 Hr’g Tr.”) (Brown testimony) (same); 6/1/2015 Hr’g Tr. 130 (Manitsky 
testimony) (testifying that after hours of discussion and negotiations at the mediation, Mr. Marks 
“suggested a bracket, which is a technique that Mr. Marks has used in the past and I have seen 
him use since, where he gets – tries to get a buy-in from both sides of a range of negotiated 
settlement amounts, and he had proposed a $10- to $40-million bracket.  Everyone was in the 
room with us during that discussion with him, including the Haars.  We agreed to that.  The other 
side did not.  The settlement failed that day.”). 
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differences in the cases.6  Mr. Brown’s written summary of the call, prepared the same day, 

states: 

[The Haars] were impressed with the terms of the SE settlement offer and are hopeful 
that DFA/DMS will be interested in a similar approach with us.  We talked a little about 
numbers but didn’t get very specific.  They were hopeful that we could do better than the 
Dean number [$30 million], but understand that we can’t get in the same ballpark as the 
SE settlement with DFA.  There were one or two tweaks to the injunctive relief they 
would like to see that may or may not be possible.7   
 

 * Mr. Pierson testified that this summary was “consistent with the understanding 

that I really had for the last year and a half” – i.e., the Haars’ goal “and I really think for all the 

class reps” was “the Southeast equitable relief.”8  The Subclass Representatives also “wanted to 

go north of [the $30 million Dean settlement] if they could.  They were hopeful that they could 

do that but understood that the Southeast was just a really different situation, which, in fact, it 

was, and the Court has correctly so ruled.”9   

 * There were similar discussions with the other Subclass Representatives.  Mr. 

Brown spoke with Mr. Swantak on January 24, 2013 and he “was very impressed with the terms 

of the Southeast settlement injunctive relief.”10  This is consistent with Mr. Brown’s same day 

summary of this call:  “[Mr. Swantak] was pleased with the update and hopeful that we could 

initiate meaningful talks….  He would like to see this all resolve through settlement, especially if 

                                                        
6  6/1/2015 Hr’g Tr. 70. 
7 See Apr. 20, 2015 Hr’g  Ex. 17 (Brown’s Jan. 22, 2013 email re: conferring with clients).  The 
additional injunctive relief provisions described by the Haars related primarily to DFA/DMS’s 
voting procedures, e.g., allowing voting by mail, ballot tabulation by a third party, and 
elimination of block voting. 
8 4/20/2015 Hr’g Tr. 265 
9 4/20/2015 Hr’g Tr. 265-66; 4/20/2015 Hr’g Ex. 17. 
10 6/1/2015 Hr’g Tr. 71-72. 
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we can get injunctive relief along the lines of the SE settlement.”11  Counsel for the non-

DFA/DMS Subclass had similar discussions with Representatives for that Subclass and 

proceeded on that basis. 

 * The negotiations with DFA/DMS were handled by Mr. Abrams, who had just 

successfully negotiated the Southeast settlements.  The negotiations have been summarized as 

follows: 

• Beginning in early 2013, Mr. Abrams “had discussions and negotiations with counsel for 
DFA/DMS to exchange our perspectives on the case and determine if there was any 
possibility of settlement.  This process began in early 2013[ ]and continued for several 
months, totaling more than 25 communications or meetings, but the parties’ perspectives 
were very far apart and no settlement was close to being reached in 2013.”12 

 
• The discussions “resumed in early 2014 and continued for a few more months.  As 

before, the parties’ perspectives were very far apart and no settlement was reached in 
early 2014.  At the end of May 2014, the parties made a final effort to reach a settlement 
before focusing time and resources on trial preparations.  No settlement was reached or 
was close to being reached.”13 

 
These discussions proceeded with the approval of the Subclass Representatives and they were 

kept apprised of the status.14 

 * After 17 months of off-and-on discussions about settlement, the impasse finally 

broke on June 20, 2014.  For the first time, DFA/DMS indicated it was prepared to settle on 

financial terms Subclass Counsel considered fair and reasonable.  Based on prior discussions 

with DFA/DMS, Subclass Counsel were also optimistic that injunctive relief could be negotiated 

                                                        
11 Apr. 20, 2015 H’rg Ex. 18 (Brown’s Jan. 24, 2013 email); see also Apr. 20, 2015 H’rg Ex. 19 
(Brown’s Jan. 24, 2013 email) (informing counsel for Non-DFA/DMS Subclass of these 
developments and authorization to proceed with settlement discussions with DFA/DMS). 
12 Abrams Decl. ¶ 3, Oct. 3, 2014, ECF No. 580-10. 
13 Id. ¶ 4. 
14 6/1/2015 Hr’g Tr. 71-73 (Brown testimony). 
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that would substantially achieve the relief secured in the Southeast, which had been the goal 

since at least January 2013.15  

 * These developments were discussed with the Subclass Representatives the same 

day.16  Mr. Brown’s June 20, 2014 summary of the discussion with the Haars reports:  “It is 

important to them that the injunctive relief resemble the SE injunctive relief.”  The Haars also 

indicated that during the ensuing negotiations they would “like to see a provision that future 

supply agreements with processors in the NE be reviewed and approved by the board prior to 

signing and any MFN provisions pointed out”; delegate elections be conducted by a third party 

and allow members to vote by mail; and they “would like to specify that the audits that are 

required be legitimate internal audits (and not partial audits of selective information provided to 

Ernst and Young by DFA executives).”17  Mr. Brown also testified that Mr. Swantak responded 

enthusiastically, indicating:  “ʻThat sounds great.  We’ll have to see if they’re willing to make 

injunctive relief that’s along the lines of what we talked about,’ which meant to me [Mr. Brown] 

the Southeast settlement because that’s the only injunctive relief we had ever talked about.”18  

Ms. Allen was likewise pleased; it was reported she was “[s]miling ear to ear.”19 

 * The June 20 discussions with the Subclass Representatives were followed with 

five lengthy conference calls with them to discuss ongoing negotiations and to solicit their 

input.20  Based on their input, counsel for the DFA/DMS Subclasses also prepared and then                                                         
15 See Abrams Decl. ¶ 5; 6/1/2015 Hr’g Tr. 70-72 (Brown testimony); 4/20/2015 Hr’g Tr. 263-65 
(Pierson Testimony). 
16 6/1/2015 Hr’g Tr. 73:3-74:1 (Brown testimony); Abrams Decl. ¶ 5. 
17 6/1/2015 Hr’g Ex. 24. 
18 6/1/2015 Hr’g Tr. 74. 
19 4/20/2015 Hr’g Ex. 6 (internal quotations omitted). 
20 4/20/2015 Hr’g Tr. 41 (Sitts testimony); 6/1/2015 Hr’g Tr. 74-75 (Brown testimony); 6/1/2015 
Hr’g Tr. 131 (Manitsky testimony); see also Abrams Decl. ¶ 6; Sullivan Decl. ¶ 5, Oct. 3, 2014, 
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provided to the Representatives a detailed list confirming the conduct terms they had suggested 

and which were being discussed with DFA/DMS.21  The conduct terms ultimately negotiated 

substantially resemble that list as well as the Southeast relief, and are more favorable in 

important respects. 

 * The Court is familiar with the settlement review process that followed and the 

recent evidentiary hearing.  At the conclusion of the evidentiary hearing, Mr. Abrams explained, 

“you heard a lot about the settlement in the Southeast and what they wanted and all of that which 

has never before – had never come out before, but I think it’s pretty significant in looking at the 

settlement, and I would anticipate that at some point we would come back to you, because you 

denied the settlement without prejudice, and raise issue with you and request approval of the 

settlement in some form.”22  On June 30, 2015, the Court issued an Order denying the motion for 

new counsel.  Based on the record, the Court found “no reason to doubt” the representations that 

Subclass Counsel, as well as the Subclass Representatives, were “acting in the best interests of 

the class consistent with their fiduciary duties,”23 and “have attempted in good faith to discharge 

their fiduciary duties and responsibilities to the class.”24 

 The Amended Settlement Agreement.  Consistent with Mr. Abrams’ statements at the 

hearing, Subclass Counsel and DFA/DMS engaged in negotiations for another month to                                                                                                                                                                                    
ECF No. 580-6; Foix Decl. ¶ 6, Oct. 3, 2014, ECF No. 580-7; Brown Decl. ¶ 10, Oct. 3, 2014, 
ECF No. 580-8; Pierson Decl. ¶ 8, Oct. 3, 2014, ECF No. 580-9; Balto Decl. ¶ 4, Oct. 3, 2014, 
ECF No. 580-11; Manitsky Decl. ¶ 4, Oct. 3, 2014, ECF No. 580-12; Joselson Decl. ¶ 4, Oct. 3, 
2014, ECF No. 580-13. 
21 4/20/2015 Hr’g Tr. 50-52 (Sitts testimony); Apr. 20, 2015 Hr’g Ex. 3 (Brown’s June 23, 2014 
email). 
22 6/1/2015 Hr’g Tr. 161. 
23 Op. & Order Den. Subclass Representatives’ Mot. for New Counsel for the Dairy Farmer 
Subclasses 7, June 30, 2015, ECF No. 667 (“6/30/2015 Op. & Order”). 
24 6/30/2015 Op. & Order 9. 
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determine if settlement remains possible.  As a result of these negotiations, the following 

changes have been obtained to address issues raised by the Court or others and to improve the 

settlement: 

• The settlement agreement has been modified to confirm that the release does not 
encompass conduct discussed in any “pleading” other than the Amended Complaint. 

 
• The agreement’s definition of Released Claims is revised to be limited to claims that 

were asserted or that could have been asserted “arising out of the conduct alleged in the 
Complaint,” which is standard language included in almost all releases and is consistent 
with Second Circuit law.25 

 
• The Release also is revised to be limited to claims arising from 1998, rather than 1994, 

and through the date of approval of the settlement, rather than claims through the final 
effective date of the settlement. 

 
• The agreement’s description of undiscovered or unknown claims released by operation of 

the settlement is revised to be limited to the narrower definition of Released Claims. 
 

• The agreement’s definition of “Released Parties” has been narrowed to exclude 
Defendants’ “parents,” “affiliates,” “partners,” certain “representatives,” and “all entities 
in which they have an ownership interest.” 

 
• The agreement’s injunctive relief is revised to specify that “Any conduct element in the 

following subparagraphs as to which no time period is specified shall continue to be 
enforceable against Settling Defendants without time limitation.”  Accordingly, the 
conduct restraints imposed by subparagraphs 7.3(c), (e), (f), (g)(i)-(vii), (h), (i) and (j), 
will continue in perpetuity and any violation of those terms will be enforceable by the 
courts as a violation of the settlement agreement and breach of contract. 

                                                         
25 In Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96 (2d Cir. 2005), the Second Circuit 
approved a settlement that “precludes lawsuits relating to any conduct that was alleged in the 
complaint or was, or could have been, asserted in this litigation.”  396 F.3d at 107.  In approving 
the settlement, and the release at issue, the Second Circuit held that “[c]lass actions may release 
claims, even if not pled, when such claims arise out of the same factual predicate as settled class 
claims.”  Id. at 108; see also TBK Partners, Ltd. v. W. Union Corp., 675 F.2d 456, 460 (2d Cir. 
1982).  The Second Circuit also cited with approval the holding in In re Corrugated Container 
Antitrust Litigation, 643 F.2d 195, 221 (5th Cir. 1981), that “a court may release not only those 
claims alleged in the complaint and before the court, but also claims which ‘could have been 
alleged by reason of or in connection with any matter or fact set forth or referred to in’ the 
complaint.”  That is what the release does here.   In revising the settlement agreement, the parties 
have been mindful of the issues raised by the Court and have negotiated to address them in a 
manner in accord with Second Circuit law. 
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• The agreement’s injunctive relief protections against retaliation, as set forth in Subsection 
7.3(j), have been broadened to include protection for farmers who decide to cease their 
affiliation with DFA/DMS. 
 

• The agreement is revised to explicitly ensure an opportunity for farmers who previously 
opted out of the Subclass to request reinstatement for purposes of participating in the 
settlement (the Court’s notice procedure previously allowed for reinstatement), and to 
provide an additional opportunity for submission of any claims. 
 

• Schedule A has been revised to exclude two processing plants that were previously 
subject to grandfathering. 
 

See Exs. B (final amended agreement) and C (redlines identifying all text revisions). 

 Certain Subclass Representatives’ Conditions for Supporting Any Settlement and 

Related Litigation Demands.  Counsel understand that the Subclass Representatives who 

objected to the prior settlement remain opposed to the amended DFA/DMS settlement 

agreement, while the Allens support it.  Counsel have reached out to the Representatives multiple 

times (proposing, for example, conference calls on July 17, July 18, July 20 or other days) to 

discuss the litigation and settlement.  The Representatives, other than the Allens, declined to 

participate in those conferences, and instead made clear their preference to communicate 

collectively by e-mail (or, if necessary, on a telephone line of their choice that could be 

“recorded”). 

 During the same time, the Subclass Representatives opposing settlement specified several 

terms they described as “non-negotiables” for supporting any settlement.  They have lobbied for 

these non-negotiables with farmers in the Subclasses via a “petition” over the Internet and by 

other means, urging farmers to oppose any settlement that does not include these preconditions 

for a settlement.26  The first requirement is that all DFA elections for delegates, directors or 

corporate positions would henceforth be handled by a third party.  The second requirement is that                                                         
26 A copy of the campaign “petition” stating the “non-negotiables” is attached as Exhibit E, and 
also is available on the Internet at http://nationaldairyproducersorganization.com. 
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DFA/DMS agree to divest all of their milk testing facilities.  The third requirement is that DFA 

agree to ban itself from having full supply agreements (“FSA’s”) of any kind.  They have also 

proposed that DFA “must restructure as a publicly-traded corporation” and “convert[] farmer 

equity to marketable shares.”27 

 Subclass Counsel considered these preconditions and presented them to DFA/DMS as 

part of the negotiations leading to the amended DFA/DMS agreement.  DFA/DMS has made 

clear that it could never accept these terms.  This does not diminish the benefits offered by the 

amended agreement, as the preconditions are not realistically achievable by settlement or trial 

and are ill-conceived: 

• The precondition that a third party handle all DFA elections would require DFA to agree 
to a term incompatible with DFA’s bylaws governing election processes and 
unachievable at trial.  The prior and amended settlement agreements require DFA’s 
Northeast Area Counsel to review election processes with input from farmer membership 
and consider whether to take the steps necessary to amend them, but there is no basis in 
the record or otherwise to demand and obtain a settlement requirement that elections be 
handled by a third party. 

 
• The precondition that DFA/DMS agree to divest all milk testing facilities is unrealistic 

and unsupported by the record.  As the recent hearings established, there is insufficient 
evidentiary support for pursuing milk testing manipulation on a class-wide basis.28  DFA 
maintains that it cannot agree to “divest” interests in the entity (DairyOne) that performs 
testing because it is owned by the farmers who utilize its services and it provides 
efficiencies and cost savings.  DFA/DMS would also argue that testing is already subject 
to blind audits to ensure accuracy; if tests were ever manipulated, the individuals 
involved are already subject to civil and criminal penalties; and there is no basis for 
ordering the requested relief, let alone doing so on a class basis. 

 
• The precondition that DFA/DMS agree to “ban” all FSAs in the future also could not 

realistically be secured at trial, or sustained on appeal, on the record in this case.  In 
evaluating this, Subclass Counsel had to consider:  (a) assumptions about the percentage 
of milk supplied through FSA’s with Dean that were unsupported by the record29; (b)                                                         

27 Ex. E (certain Representatives’ “petition” communicating “non-negotiables”). 
28 4/20/15 Hr’g Tr. 15-16, 103-04; 6/1/15 Hr’g Tr. 23-24, 77-78, 89-90. 
29 Although some Subclass Representatives continue to believe that Dean processing plants 
control as much as 90% of the market, testimony at the evidentiary hearing confirmed that 
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anticipated evidence from both sides that most milk supplied to pool plants in Order 1 is 
not subject to FSA’s with DFA/DMS; (c) evidence that the percentage of milk not subject 
to FSA’s is substantially higher when non-pool plants are considered (and the 
considerable skepticism previously expressed by the Court about excluding non-pool 
plants, see, e.g., 8/30/2010 Opinion & Order at 9)30; and (d) anticipated evidence from 
DFA/DMS and farmers that FSA’s provide benefits by assuring an outlet for farmer milk; 
that some customers/processors want FSA’s from their suppliers; and that DFA/DMS’s 
competitors are prepared to supply milk on that basis.  

 
 In addition to these preconditions, Subclass Representatives (other than the Allens) 

propose, both in their campaign “petition” and otherwise, that the litigation now be radically 

reconfigured and extended. They request the following: 

• Discovery be reopened regarding DFA/DMS’s market share in the Northeast since 2011, 
even though discovery has been closed since 2011 per the Court’s schedule. 
 

• Additional damages be calculated based on measurements of alleged discrepancies in 
pounds of components on a truck being paid by processors compared to pounds received 
by farmers, even though this would require submission of a new expert report on 
damages and an opportunity for DFA/DMS’s expert to submit a responsive report.   
 

• Another amended complaint be filed seeking additional relief that would, inter alia, 
prevent DFA/DMS from claiming Capper-Volstead immunity, or participating in any 
common milk marketing agency (including GNEMMA), and require DFA to restructure 
as a publicly-traded company, thereby prohibiting it from continuing to operate as a 
farmer-owned cooperative. 

 
These reconfigurations far exceed the relevant settlement considerations and seek additional 

relief that would not benefit the Subclasses as a whole.  For example, the latter request would, 

among other things, make DFA/DMS ineligible for Capper-Volstead protection, effectively                                                                                                                                                                                    
Dean’s actual share is approximately 33-35% of pool distributing plants (and less than 20% of all 
processing facilities). 4/20/2015 Hr’g Tr. 154, 220-22. 30  Plaintiffs’ expert, Dr. Rausser, estimated that 41.8% of milk supplied to pool plants in the 
Northeast was delivered pursuant to FSA’s with DFA/DMS, and provided no corresponding 
figure for non-pool plants.  (The Court has previously expressed skepticism about whether milk 
supplied to non-pool plants can be excluded).   DFA/DMS would argue at trial that only about 
20% of milk to pool plants, and 10% of milk delivered to all processing plants, is delivered 
pursuant to such FSA’s.  As noted above, the settlement agreement has been revised to reduce 
the number of plants subject to grandfathering within the term of the agreement.  The facilities 
listed in Schedule A account for approximately 10% of milk processed in the Northeast.  
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terminate DFA/DMS’s supply contracts premised on their cooperative status, eliminate their 

ability to market milk on a collective basis for their members or even act as a cooperative 

(without violating the antitrust laws), and preclude DMS from participating in GNEMMA even 

though the Court found that activity lawful in its summary judgment opinion.  Moreover, such 

actions and demands at this late stage would, if given credit, make any settlement of this case 

impossible.  They would also effectively nullify the claims for relief that have now been 

submitted by 7,550 farms in the Subclasses.   

In sum, the relief in this settlement achieves virtually everything the Dairy Farmer 

Subclasses have been seeking in settlement negotiations since January 2013.  It also affords the 

7,550 farms that have submitted claims immediate monetary and injunctive relief, a vastly better 

option than the enormous risks and inevitable delays that would be confronted by all Subclass 

members if settlement were not approved.  As explained below, approval of the settlement is 

strongly supported by Second Circuit law.  

ARGUMENT 

I. THE AMENDED DFA/DMS SETTLEMENT SATISFIES THE SECOND 
CIRCUIT’S STANDARDS FOR FINAL APPROVAL 

The Second Circuit has instructed that “[t]here are weighty justifications, such as the 

reduction of litigation and related expenses, for the general policy favoring the settlement of 

litigation.”31  Weinberger v. Kendrick, 698 F.2d 61, 73 (2d Cir. 1982).  These apply with special 

force in class actions.  In evaluating a settlement, “[a] district court ‘must carefully scrutinize the 

[proposed] settlement to ensure its fairness, adequacy and reasonableness, and that it was not a 

                                                        
31See also Wal-Mart Stores, 396 F.3d at 116 (“We are mindful of the ‘strong judicial policy in 
favor of settlements, particularly in the class action context. . . . The compromise of complex 
litigation is encouraged by the courts and favored by public policy.’”) (citations omitted); In re 
PaineWebber Ltd. P’ships Litig., 147 F.3d 132, 138 (2d Cir. 1998) (same). 
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product of collusion.’ . . . This entails a review of ‘the negotiating process leading up to the 

settlement [, i.e., procedural fairness,] as well as the settlement’s substantive terms [, i.e., 

substantive fairness].’”32   The Second Circuit has identified nine factors to be considered in 

making this determination: 

(1) the complexity, expense and likely duration of the litigation; (2) the reaction of the 
class to the settlement; (3) the stage of the proceedings and the amount of discovery 
completed; (4) the risks of establishing liability; (5) the risks of establishing damages; (6) 
the risks of maintaining the class action through the trial; (7) the ability of the defendants 
to withstand a greater judgment; (8) the range of reasonableness of the settlement fund in 
light of the best possible recovery; (9) the range of reasonableness of the settlement fund 
to a possible recovery in light of all the attendant risks of litigation. 
 

3/31/2015 Op. & Order 12.  
 

A. The Settlement Resulted from “Arm’s Length, Good Faith Negotiations 
between Experienced and Skilled Litigators” and Was Procedurally Fair 

 “The court must review the negotiating process leading up to the settlement for 

procedural fairness, to ensure that the settlement resulted from an arm’s-length, good faith 

negotiation between experienced and skilled litigators.’”  Id. 10 (quoting Charron v. Wiener, 731 

F.3d 241, 247 (2d Cir. 2013)).  In its earlier opinion, the Court indicated “there is no dispute that 

Subclass Counsel are experienced and able antitrust litigators who engaged in extensive 

discovery and motions practice necessary to the effective representation of the class.”  Id.  

Because factual issues regarding negotiation of the settlement were unresolved, however, the 

Court stated that it could not “make a finding of procedural fairness at this time.”  Id. 12. 

 Those issues were explored at length during the recent evidentiary hearing.  The 

testimony and other evidence showed: 

                                                        
32 Op. & Order Den. Without Prejudice Mot. for Final Approval of Proposed Settlement 10, Mar. 
31, 2015, ECF No. 642 (“3/31/2015 Op. & Order”) (citations omitted); see e.g., Wal-Mart 
Stores, 396 F.3d at 116. 
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 * Negotiations with DFA/DMS commenced with a meditation in December 2010,33 

where the mediator proposed, and the Subclass Representatives agreed, to negotiate within the 

range of a $10-40 million, but no settlement was reached.34 

 * The case then proceeded to be litigated vigorously for the next two years with no 

serious discussion of settlement.35 

 * Settlement negotiations in the Northeast resumed in January 2013.36  Subclass 

Representatives were informed of this, enthusiastically supported renewed discussions, 

understood the financial terms of any settlement would be less than in the Southeast, and hoped 

to achieve non-monetary relief substantially similar to the Southeast.37 

 * There were numerous settlement discussions over the next 17 months, but no 

material progress.38 

* The parties were finally able to make significant progress on June 20, 2014, and 

there were five ensuing conference calls in which the settlement negotiations were discussed at 

                                                        
33 4/20/2015 Hr’g Tr. 185-195 (Pierson testimony); 6/1/2015 Hr’g Tr. 129-130 (Manitsky 
testimony). 
34 4/20/2015 Hr’g Tr. 194-195 (Pierson testimony). 
35 4/20/2015 Hr’g Tr. 271-72 (Pierson testimony). 
36 4/20/2015 Hr’g Tr. 262-63 (Pierson testimony); 6/1/2015 Hr’g Tr. 69 (Brown testimony). 
37 4/20/2015 Hr’g Tr. 263-70 (Pierson testimony); Apr. 20, 2015 Hr’g Ex. 17 (“I talked to the 
Haars for about an hour.  It went very well.  They were impressed with the terms of the SE 
settlement offer and are hopeful that DFA/DMS will be interested in a similar approach with 
us.”); Apr. 20, 2015 Hr’g Ex. 18 (“Talked to Rich [Swantak] yesterday for 30 minutes.  He was 
pleased with the update and hopeful that we could initiate meaningful talks.  He would like to see 
this all resolve through settlement, especially if we can get relief along the lines of the SE 
settlement.”); Apr. 20, 2015 Hr’g Ex. 19 (“I have spoken with our DFA/DMS subclass reps (the 
Haars and Rich Swantak) about the SE settlement.  They were excited by the development and 
both expressed hope that this would open up a settlement dialogue in the NE.”); 6/1/2015 Hr’g 
Tr. 69-72 (Brown testimony). 
38 4/20/2015 Hr’g Tr. 271-72 (Pierson testimony); 6/1/2015 Hr’g Tr. 72-73 (Brown testimony); 
Abrams Decl. ¶¶ 3-4. 
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length.39  A final settlement was reached and submitted to the Court on July 1, 2014.  After the 

Court denied final approval without prejudice, the parties resumed negotiations, as set forth 

above, and have reached agreement on several modifications to address concerns raised by the 

Court and others and to clarify other aspects of the settlement. 

 The evidentiary record now before the Court makes clear that this process involved 

arm’s-length negotiations and was procedurally fair.  Indeed, the history of this case is exactly 

the opposite of a situation in which the parties or counsel colluded or otherwise rushed to settle.  

It took almost five years to negotiate a settlement, and throughout that process both sides 

vigorously litigated the case.  Given this evidence, the settlement in this case was indisputably 

the product of “an arm’s-length, good faith negotiation between experienced and skilled 

litigators.”40 

B. The Settlement is Entitled to a Presumption of Fairness, Reasonableness, and 
Adequacy 

 Under Second Circuit law, a settlement that results from arm’s-length, good faith 

negotiations between experienced counsel following meaningful discovery is entitled to “a 

presumption” of fairness, reasonableness and adequacy.41  Moreover, because of their familiarity 

                                                        
39 4/20/2015 Hr’g Tr. 272-75 (Pierson testimony); 4/20/2015 Hr’g Tr. 49 (Sitts testimony); 
6/1/2015 Hr’g Tr. 73-76, 81-82 (Brown testimony); 6/1/2015 Hr’g Tr. 131-133 (Manitsky 
testimony); Abrams Decl. ¶¶ 5-7. 
40 3/31/15 Op. & Order 10 (quoting Charron, 731 F.3d at  247 . 
41 See, e.g., Wal-Mart Stores, 396 F.3d at 116 (“A ‘presumption of fairness, adequacy, and 
reasonableness may attach to a class settlement reached in arm’s-length negotiations between 
experienced, capable counsel after meaningful discovery.’”) (quoting Manual for Complex Litig., 
§ 30.42 (3d ed. 1995)); McReynolds v. Richards-Cantave, 588 F.3d 790, 803 (2d Cir. 2009) 
(There is “a presumption of fairness, reasonableness, and adequacy as to the settlement where a 
class settlement [is] reached in arm’s-length negotiations between experienced, capable counsel 
after meaningful discovery.”) (internal quotations omitted); In re MetLife Demutualization Litig., 
689 F. Supp. 2d 297, 330 (E.D.N.Y. 2010) (citing McReynolds, 588 F.3d at 803); In Re EVCI 
Career Colls. Holding Corp. Sec. Litig., No. 05 Civ. 10240 (CM), 2007 WL 2230177, at *4 
(S.D.N.Y. July 27, 2007) (proposed class action settlement “enjoys a strong presumption that it 
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with the factual record, the legal issues, the risks presented at both the trial and appellate stage, 

the views “expressed by counsel in this genre of litigation [i.e., class action litigation][ ] weigh 

heavily in favor of approval” of a settlement.42  “[A]bsent evidence of fraud or overreaching,” 

courts “consistently have refused to act as Monday morning quarterbacks in evaluating the 

judgment of counsel.”43  “This is particularly true in complex class actions, where ‘the courts 

have long recognized that such litigation ‘is notably difficult and notoriously uncertain,’ and that 

compromise is particularly appropriate.’”  In re Hi-Crush Partners L.P. Sec. Litig., No. 12-Civ-

8557 (CM), 2014 WL 7323417, at *3 (S.D.N.Y. Dec. 19, 2014).  For example, in In re Marsh 

ERISA Litigation, 265 F.R.D. 128 (S.D.N.Y. 2010), the court explained: 

At the time of the Settlement, Plaintiffs’ Counsel had reviewed millions of pages of 
documents, participated in 100 depositions, exchanged expert reports and rebuttal reports,                                                                                                                                                                                    

is fair, reasonable and adequate” when it results from arm’s length negotiations by experienced 
counsel); Teachers’ Ret. Sys. of La. v. A.C.L.N., Ltd., No. 01-CV-11814 (MP), 2004 WL 
1087261, at *1 (S.D.N.Y. May 14, 2004) (“A proposed class action settlement enjoys a strong 
presumption that it is fair, reasonable, and adequate if . . . it was the product of arm’s length 
negotiations conducted by capable counsel experienced in class action litigation . . . and if it 
occurred after meaningful discovery.”); In re Veeco Instruments Inc. Sec. Litig., No. 05 MDL 
0165 (CM), 2007 WL 4115809, at *5 (S.D.N.Y. Nov. 7, 2007) (“strong presumption” that 
settlement is “fair, reasonable and adequate”). 
42 Trief v. Dun & Bradstreet Corp., 840 F. Supp. 277, 282 (S.D.N.Y. 1993); see also In re 
NASDAQ Mkt.-Makers Antitrust Litig., 187 F.R.D. 465, 474 (S.D.N.Y. 1998) (courts have 
consistently given “‘great weight’ . . . to the recommendations of counsel, who are most closely 
acquainted with the facts of the underlying litigation.”); In re PaineWebber P’ships Litig., 171 
F.R.D. 104, 125 (S.D.N.Y. 1997), aff’d 117 F.3d 721 (2d Cir. 1997) (class counsel’s opinion that 
the settlement is in the best interest of the class is entitled to “‘great weight’”); In re McDonnell 
Douglas Equip. Leasing Sec. Litig., 838 F. Supp. 729, 740 (S.D.N.Y. 1993) (“The opinion of . . . 
experienced and competent counsel in favoring a settlement is . . . accorded great weight.”); In re 
Michael Milken & Assocs. Sec. Litig., 150 F.R.D. 46, 56 (S.D.N.Y. 1993) (explaining that 
“[e]xperienced counsel’s opinions are entitled to great weight by the Court in determining 
whether to approve the Settlements” and citing many other cases so holding); Republic Nat’l Life 
Ins. Co. v. Beasley, 73 F.R.D. 658, 668 (S.D.N.Y. 1977) (“The court is in no position to 
substitute its judgment for that of honest and competent attorneys….”) (internal citations 
omitted). 
43 Trief, 840 F. Supp. at 281; accord In re McDonnell Douglas Equip., 838 F. Supp. at 737; In re 
EVCI, 2007 WL 2230177, at *10; Hi-Crush Partners, 2014 WL 7323417, at *3. 
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and fully briefed the issue of class certification.  The advanced stage of the litigation and 
extensive amount of discovery completed weigh heavily in favor of approval.  The 
parties’ counsel were clearly in a position to realistically evaluate the strengths and 
weaknesses of the claims, and to evaluate the fairness of the proposed Settlement.44 
 

 Based on the evidentiary record now before the Court confirming that the settlement 

resulted from arm’s-length negotiation by experienced counsel, the presumption under Second 

Circuit law that it is fair, reasonable and adequate, applies here.  Indeed, it applies with particular 

force for the following reasons: 

 First, the fairness, reasonableness and adequacy of the settlement reflects the unanimous 

judgment of five law firms on behalf of the Subclasses with diverse backgrounds and expertise: 

• Mr. Abrams, lead counsel for BakerHostetler, has forty years of experience in both the 
prosecution and defense of antitrust class actions, and the other BakerHostetler partners 
involved have decades of relevant experience. 

 
• Mr. Pierson of Cohen Milstein has served as lead counsel in many plaintiff antitrust class 

actions and also has significant experience in the defense of such cases.  Mr. Brown of 
Cohen Milstein served as an antitrust litigator for the Antitrust Division of the DOJ 
before joining Cohen Milstein. 

  
• Mr. Balto served for 15 years at the DOJ’s Antitrust Division and the Federal Trade 

Commission, including service as the Policy Director of the FTC’s Bureau of 
Competition and attorney advisor to Chairman Robert Pitofsky 

 
• Messes. Joselson and Shelkrot and the law firm of Langrock Sperry & Wool are highly 

respected litigators with significant expertise in litigation and, in particular, jury trials in 
this jurisdiction. 

 
• Similarly, Mr. Manitsky is a highly respected litigator with both antitrust expertise and 

significant experience with jury trials in this jurisdiction.  He has been involved in this 
litigation since its commencement. 

 
 Second, as in Marsh ERISA, the settlement here was reached after review of millions of 

pages of documents, more than 70 depositions in the Northeast (and even more in the Southeast), 

voluminous expert reports and extensive briefing of the issues presented.  Thus, counsel is well-

                                                        
44 Marsh ERISA, 265 F.R.D. at 139. 
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positioned to evaluate the factual record, the legal issues, the economic issues, and the relative 

benefits and risks of settlement and trial. 

 Based on the evidentiary record and Second Circuit law, the settlement is entitled to the 

presumption of fairness, reasonableness and adequacy. 

C. The Grinnell Factors Strongly Support Approval of the Settlement as 
Substantively Fair 

1. The complexity, expense and likely duration of the litigation 

 Antitrust cases, by their nature, are highly complex, and this is particularly true of 

antitrust class actions.45  The Court agreed this action is complex, but stated that this factor is in 

equipoise because “much of the necessary expense of the trial had been incurred, although 

substantial trial expenses could be expected.”  3/31/15 Opinion and Order at 15.  In addition to 

the time and expense required for trial and post-trial motions, any favorable jury verdict for the 

Subclasses would inevitably lead to lengthy appeals in which DFA/DMS would challenge not 

only the decision to certify subclasses, but also adverse legal rulings regarding the many 

complex legal issues presented, as well as the factual basis for any jury finding of liability or 

damages. 

 There are countless examples of antitrust cases with lengthy and expensive appeals 

following trial.46  Here, a favorable jury verdict would be followed by years of litigation in post-

                                                        
45 See, e.g., Wal-Mart Stores, 396 F.3d at 118 (explaining that “Federal antitrust cases are 
complicated, lengthy, and bitterly fought” and affirming district court decision approving 
settlement where, inter alia, “[t]he district court concluded that this case would have taken three 
months to try and several years for appellate review.”). 
46 For example, in In re Urethanes Antitrust Litigation, a jury verdict in favor of the class in 
February 2013 resulted in lengthy post-trial motions, an appeal to the Tenth Circuit, a request for 
en banc review, and then a petition for certiorari to the Supreme Court, which is not likely to be 
decided until 2016. Jury Verdict, In re Urethane Antitrust Litig., No. 2:04-md-01616-JWL (D. 
Kan. Feb. 20, 2013), ECF No. 2799, aff’d 768 F.3d 1245 (10th Cir. 2014), petition for cert. filed, 
No. 14-1091 (U.S. March 10, 2015). Similarly, the DOJ’s recent antitrust bench trial against 
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trial motions and the appellate courts.  If the jury’s verdict were reversed on appeal, there would 

be several additional years of delay before the Dairy Farmer Subclasses obtained any relief. 

 Thus, the complexity, expense and duration of this litigation would not end with a trial, 

but would almost certainly extend years into the future.  This is a factor that must be taken into 

account and weighs in favor of the proposed settlement.47 

2. The reaction of the Subclasses to the settlement 

 Based on the evidentiary record now before the Court, the second Grinnell factor also 

strongly supports the settlement.  The following facts are of particular importance: 

                                                                                                                                                                                   
Apple resulted in a favorable plaintiff verdict in July 2013.  United States v. Apple, Inc., 952 F. 
Supp. 2d 638, 645 (S.D.N.Y. 2013). Apple appealed to the Second Circuit, which upheld the 
verdict two years later.  See United States v. Apple, Inc., No. 13-3741, 2015 WL 3953243, at *3 
(2d Cir. June 30, 2015). Apple still may seek en banc review, followed by a petition for 
certiorari, meaning the appellate process may continue into 2016 and beyond if the Supreme 
Court grants review (or the verdict is reversed). 
47 See, e.g., Wal-Mart Stores, 396 F.3d at 118 (explaining that appellate review would take 
“several years”); Metlife DeMutualization, 689 F. Supp. 2d at 331-32 (holding that “complexity, 
expense, and likely duration of the litigation favor the proposed Settlement” because 
“[r]egardless of the outcome at trial, post-trial motions and an appeal by the losing party were 
likely, possibly followed by a new trial in the event of a reversal. . . . Delay at the trial stage and 
through post-trial motions and the appellate process might have forced class members to wait 
years longer for any recovery.”); Michael Milken, 150 F.R.D. at 53 (“It must also be recognized 
that victory—even at the trial stage—is not a guarantee of ultimate success.  See, e.g., Berkey 
Photo, Inc. v. Eastman Kodak Co., 457 F.Supp. 404 (S.D.N.Y. 1978), aff’d in part, rev’d in part, 
603 F.2d 263 (2d Cir. 1979), cert. denied, 444 U.S. 1093 (1980), in which a multimillion dollar 
judgment was reversed.  Here, given the number of defendants and the complexity of the issues, 
appeals are a distinct possibility.”); Marsh ERISA Litig., 265 F.R.D. at 138 (“even if the Class 
were to win a judgment at trial, the additional delay of trial, post-trial motions and appeals could 
deny the Class any actual recovery for years”) (citing Strougo v. Bassini, 258 F. Supp. 2d 254, 
261 (S.D.N.Y. 2003); EVCI, 2007 WL 2230177, at *5 (finding that complexity, expense, and 
likely duration of litigation supported settlement where “there would have been significant 
additional resources and costs expended to prosecute the claims through trial and the inevitable 
appeals”); In re Crazy Eddie Sec. Litig., 824 F. Supp. 320, 324 (E.D.N.Y. 1993) (explaining that 
after a trial, “Defendants would undoubtedly appeal to the Court of Appeals and, perhaps, seek a 
writ of certiorari from the Supreme Court.  Given the recent minting of some of the applicable 
law, the parties risked the possibility of a reversal and second trial.”). 
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 First, as set forth above, 8,859 farms were given Court-approved notice of the settlement 

and were given specific instructions about how to submit a claim form and/or submit any 

objections or concerns they had about the settlement.  Over 85% of those notified (7,550) have 

now submitted claims.48  This claim submission rate, which was not available at the time of the 

final approval decision because the claim deadline was still months away, is itself proof of the 

Subclasses’ reaction in favor of the settlement.  This has been recognized by several courts 

identifying high claim submission rates as a factor supporting settlement.49  The high claim 

submission rate here is particularly compelling because the Court-approved notice informed 

8,859 farms both how to submit objections and claims forms (but did not instruct farms to submit 

statements supporting settlement), and 7,550 farms took the time to prepare and submit claims 

forms, with only a minute fraction submitting any objection.  The Dairy Farmer Subclasses are 

unaware of Second Circuit cases rejecting settlement based on class reaction in similar 

circumstances. 

 Second, the small number of objections to settlement establishes a positive reaction by 

the Subclasses according to binding Second Circuit cases.  Aside from objections by three of the 

Subclass Representative farms (in five letters) prior to the fairness hearing, only 21 letters were                                                         
48 See Decl. of Matthew Potter ¶¶ 7-8, August 3, 2015, attached as Exhibit D.  The claim 
submission rate is particularly striking because a significant number of Subclass members are 
Amish or Mennonite farmers who often do not participate in litigation for personal reasons. 
49 See, e.g., Ersler v. Toshiba Am., Inc., No. CV-07-2304 (SMG), 2009 U.S. Dist. LEXIS 14374, 
at *5 (E.D.N.Y. Feb. 24, 2009) (submission of claims by 7,000 class members supported 
approval); Johansson-Dohrmann v. CBR Sys., Inc., No. 12-cv-1115-MMA (BGS), 2013 U.S. 
Dist. LEXIS 103863, at *17-18 (S.D. Cal. July 24, 2013) (submission of 11,914 claims out of 
287,000 class members supported approval); Trujillo v. City of Ontario, No. EDCV 04-1015-
VAP(SGLx), 2009 U.S. Dist. LEXIS 79309, at *10-11 (C.D. Cal. Aug. 24, 2009) (basing class 
reaction on percentage of claim submissions).  The same conclusion has been reached where the 
claims were submitted after the deadline for opting out had passed.  See, e.g., In re Luxottica 
Group S.p.A. Sec. Litig., 233 F.R.D. 306, 312 (E.D.N.Y. 2006) (finding reaction of class strongly 
favored approval of settlement agreement where “claims have been submitted on behalf of 80 
percent of the affected shares,” even though class members were not permitted to opt out). 
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sent objecting to the settlement by the deadline established by the Court, and 10 of those (almost 

half), were from farms not in either Subclass and, in accordance with this Court’s prior ruling, 

have no standing to object.50 

 The Second Circuit has repeatedly held that objections by only a modest percentage of a 

class, as here, supports approval of a proposed settlement.  For example: 

• In City of Detroit v. Grinnell Corp., 495 F.2d 448, 462 (2d Cir. 1974), the Second Circuit 
held that approval of a settlement was “justified and proper” and was supported by the 
fact that “[o]nly twenty objectors appeared from the group of 14,156 claimants.”   

 
• In Wal-Mart Stores, 396 F.3d at 118, the Second Circuit held that “[i]f only a small 

number of objections are received, that fact can be viewed as indicative of the adequacy 
of the settlement,” and approved a settlement notwithstanding the objections. 

 
• In Hayes v. Harmony Gold Mining Co., 509 F. App’x 21, 23 (2d Cir. 2013) 

(unpublished), the Second Circuit approved a settlement notwithstanding opposition from 
the only class representative, and cited as supporting authority the holding in Grant v. 
Bethlehem Steel Corp., discussed below, that settlement could be approved 
notwithstanding ‘“vociferous opposition’” by some class members.51 

 
Indeed, that conclusion has been consistently reached even in cases which do not include the 

additional fact established by the record now before the Court – the actions by more than 7,550 

farms to submit claims (but not submit any objections or express any other concerns). 

Although one Subclass Representative speculated the low objection rate is explained by 

fear of DFA/DMS retaliation, this is simply not supported by the record that has been compiled.  

Not only does the settlement agreement include language that strictly prohibits such retaliation, 

                                                        
50 See Op. & Order Granting Prelim. Approval of Revised Dean Settlement and Den. Mot. to 
Intervene 8-9, May 4, 2011, ECF No. 297.  Months after the fairness hearing, further efforts were 
made to encourage farmers to object to the settlement and encourage replacement of counsel for 
reasons that were groundless, but only a small percentage of Subclass farmers apparently agreed 
to sign such petitions, presumably even after being told the settlement was a sell-out by attorneys 
working with DFA/DMS’s attorneys.  See, e.g., 6/1/2015 Hr’g Ex. 26 (Farmshine article); Ex. E 
(“petition”). 
51 See also D’Amato v. Deutsche Bank, 236 F.3d 78, 86 (2d Cir. 2001) (approving settlement). 
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the objection rate is very low regardless of whether farms have any continuing relationship with 

DFA/DMS.  Even among the many thousands of dairy farms that are not affiliated with DFA or 

DMS (i.e., the non-DFA/DMS Subclass), the objection rate is a tiny fraction of the Subclasses, in 

stark contrast to the claim submissions by 85% of farms. 

 Third, the evidence at the two-day hearing also demonstrates that even the limited 

objections were skewed by Subclass Representatives opposed to settlement actively soliciting 

farmers to submit objections for the past year.  (In contrast, Subclass Counsel sent the Subclasses 

the Court-approved notice that included a neutral description of the settlement as well as the 

earlier Order summarizing objections of certain Subclass Representatives.)  This campaigning 

has continued, and the following facts are particularly germane: 

• Farmers have been told they should oppose the settlement because it was, in effect, a 
product of collusion negotiated by counsel closely aligned with DFA.52  (Indeed, in 
the Court proceedings, certain Subclass Representatives claimed lead counsel for the 
DFA/DMS Subclass was working for DFA). 

 
• Subclass Representatives interacting with farmers have indicated in Court 

proceedings that DFA/DMS have an 80% share of the milk supply in the Northeast, 
and Dean has a 70-90% share of processing. 53  (If that was accurate, this would be a 
different case and the prospects for farmers at trial would be very materially 
different.) 

 
• Farmers have been told that DFA/DMS has “siphoned off anywhere from up to a 

billion dollars from our milk checks” and the court “has agreed to allow us to proceed 
to trial seeking $350 million in damages.”54  (The basis for “a billion dollars” in 
siphoning is not explained and farmers were not told that approximately one-third of 
the claimed damages were excluded by the summary judgment opinion and a 
substantial portion of the remaining damages depend on a showing of fraudulent 
concealment). 
                                                         

52 See 6/1/2015 Hr’g Ex. 26 (Farmshine article telling farmers that, among other things, 
attorneys “working closely with their fellow Washington, D.C. attorneys representing 
DFA/DMS, came up with the sell-out settlement that is currently in the works.”) 
53 4/20/2015 Hr’g Tr. 142, 154. 
54 6/1/2015 Hr’g Ex. 26.  
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• Farmers have been urged to sign a petition seeking “non-negotiables” (e.g., all 
elections would be held by a third party), or other relief (e.g., a scheme to convert 
DFA equity into “marketable shares”) without being told whether such relief is 
realistically achievable or supported by the record, or told of the adverse 
consequences of such non-negotiables.55 

 
• Farmers have been told that the settlement is a “sell-out” and the “future of your 

country’s food supply is on the line” if they do not oppose the settlement and require 
the “non-negotiables.”56 

 
• Subclass Representatives’ communications omitted information about what could 

realistically be accomplished in settlement, the defenses, challenges and risks 
presented at trial, or the prospect for years of delay if a favorable verdict were 
obtained. 
 

Although Subclass Representatives are entitled to their opinions, the objections to settlement 

they solicited must be understood in this context.  Of import here, however, is that even after this 

scorched-earth campaign for the past year providing a very one-sided and inflammatory critique 

of the settlement (and suggesting benefits of opposing it such as converting equity in DFA/DMS 

into immediately marketable shares), only a tiny fraction of Subclass members were moved to 

object, while 7,550 farmers opted to submit claims and overwhelmingly did so without 

expressing any objections or concerns.  

 Fourth, the reaction of farmers to the settlement was also a subject of testimony at the 

recent evidentiary hearing by Alice Allen.  Described by another Subclass Representative as “an 

advocate for the dairy farmers all her life,”57 Mrs. Allen testified about the unhappiness 

expressed by many farmers because the DFA/DMS settlement had not been approved: 

On a daily basis I am in contact with – with other dairy farmers, and my husband as well.  
And recently, I have been getting a lot of calls and e-mails from farmer who are realizing 
that the settlement was denied, and then as they realized that the other named plaintiffs 
had filed a motion to replace counsel, I was receiving calls from farmers thinking that I 
was part of that and – “Why are you derailing the case?”                                                         

55 See Ex. E (“petition”). 
56 See id. 
57 4/20/15 Hr’g Tr. 31-32 (Sitts testimony). 
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. . . And I had to explain to them that I wasn’t . . . And then I have been getting some 
calls from farmers who are wondering where their checks are.  And there are other 
farmers who call and say, “Well, does this mean that since the judge denied the 
settlement that we aren’t going to get any money?” 
 
And I said, “Well, yes, that’s the way it looks, if the settlement was denied.”   
 
And so what do I tell these farmers?  And, in fact, yesterday afternoon, a group of 
farmers asked to meet with Larry and me, my husband, to see if there’s anything they 
could do . . . .58  
 
Finally, even if there were a large number of vigorous objections (which is not the fact 

here), the Second Circuit has made clear that lower courts still have the duty to make a realistic 

assessment of the risks that would be presented at trial (a matter discussed below), and give 

heavy weight to the views of experienced counsel who are familiar with the voluminous record.  

That is especially true here where some Subclass Representatives continue to proceed on the 

belief that – notwithstanding Plaintiffs’ own expert’s opinions – DFA/DMS have an 80% market 

share and the processor they supply (Dean) accounts for as much as 90% of processing in the 

Northeast.  If this were accurate, this would be a different case.  But in evaluating settlement and 

the realistic prospects at trial, decisions must be based on the facts demonstrated by both the 

record and expert analysis.   

 Thus, in Grant v. Bethlehem Steel Corp., 823 F.2d 20 (2d Cir. 1987), the Second Circuit 

affirmed approval of a settlement even though all 46 of 126 class members who responded to 

notice of the proposed settlement voiced objections, and these objectors constituted 36% of the 

total class.  In affirming, the Second Circuit explained: 

                                                        
58 4/20/2015 Hr’g Tr. 167-168.  Other Subclass Representatives expressed their views in 
argument but with the exception of Ralph Sitts and briefly Garret Sitts, chose not to testify.  Mr. 
Sitts testified but said little about the DFA/DMS settlement other than confirming certain points 
explained by Subclass Counsel. 
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[I]t is well established that a settlement can be fair notwithstanding a large number of 
objectors.  See, e.g., TBK Partners, Ltd. v. W. Union Corp., 675 F.2d 456 (2d Cir. 1982) 
(approving settlement despite objections of approximately 56% of class); EEOC v. Hiram 
Walker & Sons, Inc., 768 F.2d 884 (7th Cir. 1985) (approving consent decree over 
objections of 15% of class), cert. denied, --- U.S. ----, 106 S. Ct. 3293, 92 L. Ed. 2d 709 
(1986); Reed v. Gen. Motors Corp., 703 F.2d 170 (5th Cir. 1983) (approving settlement 
despite opposition of 40% of class); Cotton v. Hinton, 559 F.2d 1326 (5th Cir. 1977) 
(approving settlement despite objections of counsel purporting to represent almost 50% 
of class); Bryan v. Pittsburgh Plate Glass Co., 494 F.2d 799 (3d Cir. 1974) (approving 
settlement over objections of more than 20% of class), cert. denied, 419 U.S. 900, 95 S. 
Ct. 184, 42 L. Ed. 2d 146 (1974); cf. Pettway v. Am. Cast Iron Pipe Co., 576 F.2d 1157 
(5th Cir. 1978) (disapproving settlement opposed by 70% of subclass), cert. denied, 439 
U.S. 1115, 99 S. Ct. 1020, 59 L. Ed. 2d 74 (1979). 
 

823 F.2d at 23.  In upholding the settlement, the Second Circuit held that while everyone 

responding to the notice had objected, and they constituted 36% of the entire class, the “‘silent’” 

class members who had not objected “constituted a majority of the class.”  Id.  The Second 

Circuit explained that even if a majority had objected, this would not prevent approval of a 

settlement determined to be fair and reasonable.  Id.59 

 Similarly, in Charron, the Second Circuit upheld the lower court’s approval of a 

settlement where five class representatives unanimously opposed the settlement, there were 118 

written objections, and there was “strident opposition to the Settlement from those who do 

object.”  Charron v. Pinnacle Grp. N.Y. LLC, 874 F. Supp. 2d 179, 190 (S.D.N.Y. 2012), aff’d, 

731 F.2d 241 (2d Cir. 2013).  The District Court explained that “courts in the Second Circuit 

have long recognized that . . . disagreements” with the class representatives “do not require that a 

                                                        
59 See also TBK Partners, 675 F.2d at 462 (same); In re Lloyd’s Am. Trust Fund Litig., No. 96 
Civ.1262 RWS, 2002 WL 31663577, at *23 (S.D.N.Y. Nov. 26, 2002) (where 239 of 1,350 
Class Members – less than 18% -- submitted objections, “[t]his relatively low number of 
objections itself supports approval of the settlement”); In re “Agent Orange” Prod. Liab. Litig., 
597 F. Supp. 740, 761-63 (E.D.N.Y. 1984) (approving settlement where more than one thousand 
class members communicated to court and a majority opposed settlement; court ruled that 
“strong opposition of a considerable number of sincere and well-motivated members of the 
class” did not preclude approval). 
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settlement be disapproved” (even if all class representatives oppose the settlement), 874 F. Supp. 

2d at 191, a holding affirmed by the Second Circuit, 731 F.2d at 253-54.60 

 On the record now before the Court, the reaction of the Subclasses favors settlement 

under Second Circuit law.  The record from the evidentiary hearing makes clear that even the 

low percentage of objections occurred after published statements and other vigorous efforts to 

persuade subclass members that the settlement was a collusive agreement and a “sell out.”  

Moreover, the record now shows that more than 7,550 farmers have submitted claims, and 

overwhelmingly have not elected to submit any objections or other concerns regarding the 

settlement.  Under Second Circuit law, these considerations support approval of the settlement.  

3. The stage of the proceedings and the amount of discovery completed 

 The Court has previously determined that the “stage of the proceedings and the amount of 

discovery completed weigh in favor of the Proposed Settlement because ‘[t]his factor requires 

the [c]ourt to consider whether the parties have adequate information about their claims.’”  

3/31/2015 Op. & Order 14.  The Court found that “[i]n this case the parties have “‘a thorough 

understanding of their case.’”  3/31/2015 Op. & Order 14 (citing Wal-Mart Stores, 396 F.3d at 

118). That conclusion is supported by the record (including testimony at the recent evidentiary 

hearing).  Under Second Circuit law, this finding and the arm’s-length nature of the negotiations 

mean that a presumption of fairness, reasonableness and adequacy is applicable, and the                                                         
60 The Dairy Farmer Subclasses recognize that some courts have declined to accept objection 
rates as indicative of a positive reaction to settlements.  But these cases are outside the Second 
Circuit (and inconsistent with the Second Circuit’s analysis, supra) and most arise when the 
proposed settlements on their face provided no or inadequate relief to the classes – a factual 
situation far different than here.  See, e.g., Date v. Sony Elecs. Inc., No. 07-15474, 2009 WL 
435289 (E.D. Mich. Feb 20, 2009) (only 234 of 175,000 potential class members would be 
eligible for cash payments under settlement); In re Ford Motor Co. Bronco II Prods. Liab. Litig., 
No. Civ. A. MDL-991, 1995 WL 222177 (E.D. La. Apr. 12, 1995) (settlement provided no relief 
to class); Petruzzi’s, Inc. v. Darling-Del. Co., 880 F. Supp. 292, 299 (M.D. Pa. 1995) (settlement 
allocated no payments to 50% of class). 
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conclusions of counsel that the settlement is in the best interest of the Subclasses are entitled to 

heavy weight.61   

4. The risks of establishing liability 

 The Second Circuit has instructed that “[t]he most important factor” in evaluating the 

settlement “is the strength of the case for plaintiffs on the merits, balanced against the amount 

offered in settlement.”  West Virginia v. Chas. Pfizer & Co., 440 F.2d 1079, 1085 (2d Cir. 1971) 

(emphasis added); see also Grinnell, 495 F.2d at 455.62  Indeed, in Grant, the Second Circuit 

reiterated that even where there was substantial opposition from class members, “the fairness and 

reasonableness of the settlement must be the cornerstone of our analysis,” including factors such 

as “the risks of establishing liability, the complexity, expense and likely duration of the 

litigation, and the likely recovery after a full trial.”  Grant, 823 F.2d at 20, 24.                                                          
61 See, e.g., Marsh ERISA, 265 F.R.D. at 139 (where counsel had reviewed millions of pages of 
documents, participated in 100 depositions and exchanged expert reports and rebuttal reports 
“[t]he . . . extensive amount of discovery completed weigh heavily in favor of approval.  The 
parties’ counsel were clearly in a position to realistically evaluate the strengths and weaknesses 
of the claims, and to evaluate the fairness of the proposed settlement.”); In re Sumitomo Copper 
Litig., 189 F.R.D. 274, 281-82 (S.D.N.Y. 1999) (holding that where plaintiffs’ counsel had 
reviewed voluminous documents, taken depositions, briefed numerous motions and consulted 
extensively with experts and settlement was reached on even of trial “the stage of the 
proceedings, and the amount of the discovery completed, strongly favor approval of the proposed 
settlement.”). 
62 Accord Metlife Demutualization, 689 F.Supp. 2d at 334 (“most important factor” is strength of 
plaintiffs’ case on merits versus amount of settlement) (citation omitted); Am. Med. Ass’n v. 
United Healthcare Corp., No. 00-CIV. 2800(LMM), 2009 WL 4403185, at *4 (S.D.N.Y. Dec. 1, 
2009) (same); D.S. v. N.Y. City Dept. of Ed., 255 F.R.D. 59, 78 (E.D.N.Y. 2008) (same); In re 
Excess Value Ins. Coverage Litig., No. M-21-84RMB, MDL-1339, 2004 WL 1724980, *at 12 
(S.D.N.Y. June 30, 2004) (same); Heit v. Amrep Corp., 82 F.R.D. 130, 133 (S.D.N.Y. 1979) 
(same); Lewis v. Chapman, 416 F. Supp. 855, 857 (S.D.N.Y. 1976) (same); Rosenfeld v. Black, 
336 F. Supp. 84, 87 (S.D.N.Y. 1972) (same); see also In re Literary Works in Elec. Databases 
Copyright Litig., 654 F.3d 242, 262 (2d Cir. 2011) (citing Grinnell as establishing this principle).  
In Wal-Mart, 396 F.3d at 119, the court cited the fact that there were only 18 objections to the 
settlement (and an absence of any objection from the overwhelming majority of class members) 
as “perhaps the most significant factor” in its analysis of the Grinnell factors and decision to 
approve a settlement, but did not suggest that it was modifying the standard established in West 
Virginia, Grinnell and many subsequent cases. 
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 Evaluating the plaintiffs’ “risks of establishing liability” is obviously of central 

importance to that analysis.  In its prior opinion denying approval without prejudice, the Court 

found that: 

With regard to the risks to the class of establishing liability and damages and of 
maintaining the class action through the trial, Subclass Counsel contend that these factors 
weigh strongly in favor of the Proposed Settlement.  With the exception of maintaining 
the class through trial, the court agrees.  Plaintiffs’ litigation risks were sizable in light 
of unresolved issues regarding the statute of limitations, market definition, the competing 
expert opinions, and Plaintiffs’ damages calculation.  A defense verdict therefore was and 
remains a distinct possibility. 
 

3/31/2015 Op. & Opinion 17 (emphasis added). 

 This Court is very familiar with the factual and legal issues presented by this case.  In 

evaluating the settlement, all of the law firms involved had to consider both the Court’s prior 

comments and rulings, as well as numerous defenses that would be presented at trial by 

DFA/DMS.  Although these defenses are disputed, all of the following factors and risks had to be 

considered: 

 * The concerns expressed by the Court on a number of occasions about the 

complexity of the case, the risk the jury would not understand the liability theories, and the 

inferences that could be drawn from the evidence.63 

 * The Court’s ruling related to market definition and the potential implications of 

that ruling for rule of reasons analysis, damages and other issues in the case.64 

                                                        
63 See, e.g., Op. & Order Granting in Part & Den. in Part Defs.’ Mot. for Summ. J. 17-22, June 
11, 2014, ECF No. 525 (discussing issues about inferences that can be drawn from evidence); Tr. 
of Hr’g on Mot. for Summ. J. & Mot. to Strike 6-12, May 8, 2014, ECF No. 495 (raising issues 
relating to Plaintiffs’ claims); Op. & Order Granting in Part & Den. in Part Mot. to Exclude 
Various Ops. of Pls.’ Merits Expert Dr. Gordon Rausser, Dec. 31, 2013, ECF No. 470 (granting 
in part Daubert motion relating to Dr. Rausser’s testimony); Tr. of Mots. Hr’g, 13:23-14:15, 
41:3-18, 55:19-56:3, 70:1-12, July 12, 2012, ECF No. 423 (raising concerns about Dr. Rausser’s 
expert opinions). 
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 * The summary judgment rulings created significant uncertainties regarding the 

nature and scope of evidence the Subclasses would be permitted to show the jury.65 

 * The “heavy” burden that the Subclasses would face to prove fraudulent 

concealment and recover damages outside the four-year limitations period.66 

 * For damages within the statute of limitations period, the Court’s summary 

judgment ruling rejected two of the three theories proffered by the Subclasses (the speculative 

damages rule and the Berkey Photo rule).  See Op. & Order Granting in Part & Den. In Part 

Defs.’ Mot. for Summ. J. 41-43, June 11, 2014, ECF No. 525 (“Summ. J. Op.”).  The summary 

judgment ruling and earlier ruling on Defendants’ motion to dismiss also limited the conduct 

subject to the remaining doctrine (the continuing violation rule), explaining that it is “heavily                                                                                                                                                                                    
64 Op. & Order Granting in Part & Den. In Part Defs.’ Mot. for Summ. J. (“Summ. J. Op.”) 6-12, 
June 11, 2014, ECF No. 525. See also 12/31/2013 Op. & Order at 8 (Dkt. 470) (“… a difference 
in opinion regarding the relevant geographic market may have a chain effect because the 
definition of geographic market assists in defining the market participants, which, in turn, may 
be critical to determining anticompetitive effect”). 
65 Summ. J. Op. 6, 24-25, 28, 40-41, 42, 44; ; see also 5/8/14 Tr. At 8 (raising issues about 
evidence that can be presented to jury). 
66 See Op. & Order Granting in Part & Den. in Part Defs.’ Mots. to Dismiss 29-31, Aug. 30, 
2010, ECF No. 81 (stating that Plaintiffs’ burden of establishing fraudulent concealment is a 
“heavy one” and it was “somewhat unlikely that Plaintiffs” could satisfy burden because of the 
“public nature of the information upon which they base their claims” and ruling that “[a]s 
currently pled, the Amended Complaint fails to set forth a fraudulent concealment claim that 
would toll the applicable statute of limitations”); Op. & Order Granting in Part and Den. in Part 
Final Approval of Dean Settlement 11-12, Aug. 3, 2011, ECF No. 341 (approving Dean 
settlement and explaining the Plaintiffs’ “challenges with regard to Dean’s statute of limitations 
defense”); Op. & Order Granting in Part and Den. in Part Defs.’ Mot. for Summ. J. 33, 36, June 
11, 2014, ECF No. 525 (denying summary judgment but stating that Plaintiffs’ burden to 
establish fraudulent concealment at trial was a “heavy one”); Tr. of Hr’g on Mot. for Summ. J. 
and Mot. to Strike 12:2-9, May 8, 2014, ECF No. 497 (explaining that “I don’t understand the 
fraudulent concealment argument, when it starts, when it stops, where is the due diligence part of 
it, why couldn’t you have brought the lawsuit sooner, got the discovery you claim shows all the 
bad acts and brought those claims.  It’s not as if people were not complaining about some of 
these activities well before the class period and well before the statute of limitations.”).  Mem. of 
Law in Supp. of Dairy Farmer Subclasses’ Mot. for Final Approval 18-21, Jan. 22, 2015, ECF 
No. 625. 
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disfavored in the Second Circuit” and applied only on a showing of compelling circumstances.67  

These limitations created material risks even for damages incurred within the four year period. 

 * DFA/DMS’s contention that their combined market share is in the range of 50-

53% and argument that this is insufficient for monopolization or market power;68 

 * DFA/DMS’s contention that FSAs are common in the milk industry, provide 

significant benefits to DFA/DMS farmers, and such agreements with Dean are not 

anticompetitive or unlawful because Dean has only approximately a 16% share of all milk 

processing in Order 1 (and 33-35% of pool distributing capacity); 

 * DFA/DMS’s contention that the alleged conspiracy would not succeed without 

the involvement of many other cooperatives, including Agri-Mark, St. Albans, Land-o-Lakes, 

Maryland-Virginia and others, and its related contention that the Subclasses could not establish 

their involvement in the conspiracy; 

 * DFA/DMS’s contention that these farmer-owned cooperatives have no motive to 

participate in a conspiracy that suppresses milk prices. 

 * DFA/DMS’s contention that the alleged conspiracy would not succeed without 

the involvement of Hood (the largest processor other than Dean), which was previously 

dismissed from the case after filing a motion to dismiss;69 

 * DFA/DMS’s related contention that the alleged conspiracy would not succeed 

without the participation of other processors, such as Kraft and Farmland, and its contention that 

their participation could not be established;                                                          
67 Op. & Order Granting in Part & Den. in Part Defs.’ Mots. To Dismiss 34-38, Aug. 30, 2010, 
ECF No. 81; Summ J. Op. 38. 
68 Mem. of P.&A. in Supp. of Mot. by DFA/DMS for Summ. J. 17-18, Jan. 30, 2014, ECF No. 
479. (“DFA/DMS SJ Mem.”). 
69 8/30/2010 Opinion & Order (Dkt. 81) (holding that allegations in complaint were insufficient 
to state an antitrust conspiracy claim against Hood and dismissing Hood from the case).. 
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 * DFA/DMS’s contention that the challenged practices provide significant 

efficiencies and are pro-competitive,70 its prior submission of declarations from many farmers, 

and the potential impact of many or all of those farmers testifying in support of DFA/DMS at 

trial. 

 The factual and legal issues raised by these defenses are complex and, as noted, would be 

vigorously contested.  But in evaluating the settlement, counsel had to give careful consideration 

to these risks individually and in the aggregate, and the consequences for the Subclasses if (a) a 

jury returned a defense verdict based on some or many of these defenses; (b) DFA/DMS 

received favorable court rulings on these issues either at trial or in post-trial motions; or (c) if 

there was a successful plaintiff verdict, the risks and delays presented by appeals that would 

likely continue for years. 

 In Grinnell and other cases, the Second Circuit has emphasized the overriding importance 

of this consideration.  For the reasons set forth above, the risks of establishing liability and 

sustaining a liability finding strongly support approval of the settlement. 

5. The risks of establishing damages 

 The Court’s prior opinion found that the risk of establishing damages also supported the 

settlement.  3/31/2015 Op. & Order 17.  That conclusion is strongly supported by the record 

showing significant risks in establishing damages that had to be taken into account in evaluating 

the settlement: 

                                                        
70 See, e.g., Defs.’ Resp. to Pls.’ Mot. In Limine to Preclude Arg. or Implication at Trial That Pls. 
are “Suing Themselves” or Will Have Responsibility to Pay Their Own J. (“Defs.’ Resp. to Pls.’ 
Mot. In Limine”) 2, June 13, 2014, ECF No. 533 (explaining that Defendants will introduce 
evidence that “the formation of DMS “ and “Defendants’ entry into supply and outsourcing 
contracts with processors” were “beneficial to dairy farmers” and “[s]uch evidence goes to the 
heart of Defendants’ case.”).  
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 * The recovery of damages in the case was significantly impacted by the Court’s 

ruling excluding certain damages as umbrella damages, and also depends significantly on the 

jury’s resolution of the statute of limitations issues described above; 

 * DFA/DMS has submitted expert reports challenging the damage methodologies 

used and conclusions reached by the Dairy Farmer Subclasses’ expert, Dr. Rausser, on numerous 

grounds. See Marsh ERISA, 265 F.R.D. at 140 (approving settlement and explaining that “[t]he 

presentation of expert testimony on complex damages issues inevitably creates significant risks 

that Plaintiffs avoid with settlement.”). 

 * DFA/DMS will rely on their expert, Dr. Kalt, to argue that “[d]uring the class 

period, premiums for farmers supplying Order 1 plants increased in absolute terms by an average 

of $0.04/cwt per year, or $0.30/cwt over the class period,” and contend that premiums in Order 1 

are generally higher than in other Orders.  Defs.’ Concise Statement of Undisputed Materials 

Facts in Supp. of Defs.’ Mot. for Summ. J. ¶¶ 107, 127-130, January 31, 2014, ECF No. 479-2.  

DFA/DMS would rely on Dr. Kalt to contend at trial that damages in this case are zero. 

 * In addition to these challenges, counsel had to consider the fact that no jury in this 

District has awarded damages in any case in the past 15 years that even approaches the 

magnitude of the damages requested here (or, for that matter, the amount of the settlement).  In 

approving the settlement at issue in Wal-Mart, the Second Circuit cautioned that “the history of 

antitrust litigation is replete with cases in which antitrust plaintiffs succeeded at trial on liability, 

but recovered no damages, or only negligible damages, at trial, or on appeal.”71   

                                                        
71 Wal-Mart Stores, 396 F.3d at 118 (internal quotations omitted). 

Case 5:09-cv-00230-cr   Document 674-2   Filed 08/05/15   Page 41 of 56



 

35  
 

6. The risk the Subclasses could be decertified 

 Although the Court’s prior opinion dismisses the risk of decertification, DFA/DMS have 

made clear that they would re-litigate this issue at trial presumably by reasserting their defenses 

based on alleged conflicts and challenges to Dr. Rausser’s ability to show impact and damages 

by common proof.  In pre-trial submissions, DFA/DMS indicated it would present testimony on 

these matters both to seek decertification at trial or to make this the basis “of a subsequent 

appeal.”72   

 Because of the complexity of the issues and still evolving standards relating to class 

certification, these are risks Subclass Counsel had to take seriously not only at trial, but in “a 

subsequent appeal.”  In the Urethanes case mentioned supra, for example, the plaintiffs 

prevailed at trial, but the defendant has continued to seek decertification of the class in post-trial 

motions, the Tenth Circuit, and now in the Supreme Court.  Avoiding this risk – which would 

eliminate all relief for the Subclasses – and securing substantial and immediate relief for both 

Subclasses is an additional factor favoring the settlement.  Subclass Counsel is also aware that 

the Supreme Court has granted certiorari in Bouaphakeo v. Tyson Foods, Inc., 593 F. App’x 578 

(8th Cir. 2014), cert. granted, 83 U.S.L.W. 3765 (U.S. June 8, 2015) (No. 14-1146), in which the 

petitioner is challenging the use of statistical evidence as common proof in class action litigation.  

Thus, in evaluating risks to the Subclasses, counsel had to be mindful both of the near certainty 

of an appeal by DFA/DMS of any adverse judgment and the risks presented by potential changes 

in applicable law. 

                                                        
72 Defs.’ Resp. to Pls.’ Mot. In Limine at 4 (emphasis added).  
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7. The ability of the Defendants to withstand a greater judgment 

 Although the seventh Grinnell factor may be relevant where the defendant’s ability to 

pay a greater judgment is in doubt, in most cases (including this one) it is not a significant factor 

favoring or disfavoring settlement.73 

8. The range of reasonableness of the settlement fund in light of (a) the 
best possible recovery and (b) all of the attendant risks of litigation 

 The Financial Relief.   As previously advised, the $50 million payment agreed to by 

DFA/DMS is the largest antitrust settlement or judgment in the history of this jurisdiction and 

exceeds by a factor of almost 20 the largest jury verdict reported in the past 15 years.  In 

determining that $50 million was a fair and reasonable settlement amount, Subclass Counsel had 

to evaluate this in light of the risks of establishing liability, proving damages, maintaining the 

Subclasses, and the risks and delays that would attend subsequent appeals.   

 The amount of a settlement must be “judged not in comparison with the possible recovery 

in the best of all possible worlds, but rather in light of the strengths and weaknesses of plaintiffs’ 

case.”  “Agent Orange,” 597 F. Supp. at 762.  In Grinnell, the Second Circuit made clear that a 

proposed settlement “cannot be judged without reference to the strength of plaintiffs’ claims” 

and “‘[t]he most important factor is the strength of the case for plaintiffs on the merits, balanced 

against the amount offered in settlement.’” 495 F.2d at 455 (quoting West Virginia, 440 F.2d at 

1085).  The Second Circuit noted that “[t]here is no reason, at least in theory, why a satisfactory 

settlement could not amount to a hundredth or even a thousandth part of a single percent of the 

potential recovery.”  Id. at 455 n.2. 

                                                        
73 See 3/31/2015 Order 14; Metlife Demutualization, 689 F.Supp.2d at 339 (explaining that this 
factor “is much less important than other factors” and “ability to pay does not weigh either for or 
against approval”). 
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 Here, by any measure – and especially in light of the challenges described above – the 

amount of the settlement is an outstanding result.  The Second Circuit has established that “it is 

inappropriate to measure the adequacy of a settlement amount by comparing it to a possible 

trebled base recovery figure.”  3/31/2015 Op. & Order 9 (citing County of Suffolk v. Long Island 

Lighting, 907 F.2d 1295, 1324 (2d Cir. 1990) for this proposition).  Thus, the appropriate 

calculation is as follows: 

• The maximum single damages calculated by Subclass Plaintiffs’ expert in this case was 
$341 million.  (Defendants’ expert believes that there are no provable damages). 

 
• The Court’s summary judgment opinion excludes recovery of damages on milk sales to 

non-conspirators, an amount that Defendants estimate as one-third of the claimed 
damages.  This means that the maximum single damages following the Court’s ruling 
are approximately $228 million. 

 
• Assuming no overlap, only 60% of those damages – approximately $136.8 million – fall 

within the four-year limitations period (even for those damages, Plaintiffs confront the 
challenges relating to the continuing violation doctrine discussed above).  Any recovery 
of additional damages would require the Subclasses to establish fraudulent concealment. 

 
 Thus, if the proposed settlement is approved, the total recovery from the DFA/DMS and 

Dean settlements will be $80 million, almost 60% of the maximum single damages calculated by 

Subclasses’ expert during the four-year period (after applying the Court’s summary judgment 

ruling), and a substantial percentage of the amount claimed if the total period is considered.74 

 In light of the “distinct possibility” of a defense verdict, 3/31/2015 Op. & Order 17, the 

risks and uncertainties in establishing damages, and applicable Second Circuit law,75 the                                                         
74 If the Subclasses proceeded to trial and were successful, the prior settlement of the Dean 
litigation would be an offset against the trebled award. 
75 See, e.g., In re Initial Pub. Offering Sec. Litig., 671 F. Supp. 2d. 467, 483-85 (S.D.N.Y. 2009) 
(approving settlement which provided only two percent of defendants’ maximum possible 
liability, observing that “the Second Circuit has held that a settlement amount of even a fraction 
of the potential recovery does not render a proposed settlement inadequate”); In re Merrill Lynch 
Tyco Research Sec. Litig., 249 F.R.D. 124, 135 (S.D.N.Y. 2008) (“estimated recovery of three 
percent of the total damages estimated by the plaintiffs, does not meaningfully diverge from the 
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settlement amount is clearly reasonable and well within the range approved by the Second 

Circuit.  See, e.g., Op. & Order Granting in Part Renewed Mot. for Prelim. Approval of 

Settlement between DFA, DMS, and Dairy Farmer Subclasses and Setting a Fairness Hr’g 7, 

Nov. 25, 2014, ECF No. 582 (“Prelim. Approval Op.”) (“On balance, a total monetary payment 

of $50 million falls within a reasonable range of potential outcomes when considered in the 

context of the legitimate risk of a defense verdict.”). 

 The Injunctive Relief.  Like the financial terms, the injunctive terms must be “judged 

not in comparison with the possible recovery in the best of all possible worlds, but rather in light 

of the strengths and weaknesses of plaintiffs’ case.”  “Agent Orange,” 597 F. Supp. at 762.  As 

in Grinnell, all settlement terms have to be evaluated by considering “the strength of the case for 

plaintiffs on the merits” balanced against the terms available in settlement.  And in considering 

those terms, Subclass Plaintiffs had to evaluate (a) the conduct that could be demonstrated based 

on the voluminous discovery record; (b) whether that conduct is illegal under the antitrust laws; 

(c) the relief that could be supported on a class basis; (d) the relief realistically achievable at 

trial; (e) the risks that Subclass Plaintiffs would not prevail at trial and would, as a result, 

eliminate all financial and non-monetary relief; and (f) the likelihood of at least years of 

appellate delay before any relief would be entered (and additional years of delay if a verdict was 

reversed on appeal).   

                                                                                                                                                                                   
range of reasonableness”); City of Detroit v. Grinnell Corp., 356 F.Supp. 1380, 1386 (S.D.N.Y. 
1972) (3.2% to 3.7% of the potential recovery “well within the ball park”), aff’d in part, rev’d on 
other grounds, 495 F.2d 448 (2d Cir. 1974); In re Auto Refinishing Paint Antitrust Litig., MDL 
No. 1426, 2004 WL 1068807, at *2 (E.D. Pa. May 11, 2004) (approving settlement representing 
approximately two percent of sales during the Class Period); Lazy Oil, Co. v. Witco Corp., 95 F. 
Supp. 2d 290, 318-19 (W.D. Pa. 1997) (approving settlement amounting to 5.35% of damages 
for entire class period and 25.5% of damages within the limitations period). 
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 As the Court is aware, the injunctive  relief that could be secured at a trial is limited to 

conduct found to be illegal.76  The Court previously approved the Dean settlement, which did not 

include any injunctive relief at the time of approval, as fair and reasonable.  The proposed 

settlement with DFA/DMS goes far beyond the monetary relief set forth in the Dean settlement.  

On the evidentiary record now before the Court, including clarification of the settlement 

described below, there are numerous indicia of the reasonableness of this relief: 

 * As set forth above, from the onset of the extended negotiations with DFA/DMS, 

the Subclass Representatives indicated a strong interest in substantially achieving the injunctive 

relief secured in Southeastern Milk.  That relief has, to a very large extent, been secured.  Plus, 

the settlement goes beyond Southeastern Milk’s relief by imposing strict limitations on 

agreements not to solicit farmers by offering them better prices or terms for their milk, a point 

discussed further below. 

 * The Court’s denial without prejudice was based in part on an understanding that 

conduct remedies in the settlement were limited to two-year period from the date of the 

settlement agreement.  See, e.g., 3/31/15 Op. & Order 7 n.7.  The language in the amended 

agreement has been clarified to state explicitly that “[a]ny conduct element in the following 

subparagraphs as to which no time period is specified shall continue to be enforceable against 

Settling Defendants without time limitation.”  See Section 7.3.  This applies to the conduct 

remedies set forth in Sections 7(c), 7(e), 7(f), 7(g)(i)-(vi), 7(h), 7(i), 7(j), 7(k) and 7(l) of the 

                                                        
76 After the Court’s initial ruling denying class certification, the Court certified Subclasses in this 
matter in part because injunctive relief at trial would be limited to conduct determined to be 
illegal. Op. & Order Granting Pls.’ Renewed Mot. for Class Certification 3, Nov. 19, 2012, ECF 
No. 435. 
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amended agreement.77  Thus, the requirements and restrictions imposed by these sections remain 

in force without termination dates and any violations of these provisions can be enforced in 

proceedings initiated in this Court or otherwise as breaches of the settlement agreement. 

 * The injunctive relief goes significantly beyond the settlement in Southeastern 

Milk because it also prohibits any form of understanding or agreement with another cooperative 

limiting or restricting “any form of solicitation of milk supplies from dairy farmers, including but 

not limited to any agreement that restricts contacting or approaching dairy farms to offer more 

favorable financial terms, services or other terms or conditions.”  Section 7(k).  As the record 

developed in the Northeast, this became a major issue, as the evidence showed that such 

agreements had been in place for years to restrict competition for farmer milk and were 

specifically intended to minimize “premium escalation” (i.e., upward movement in milk prices) 

and limit movement of farmers between cooperatives.  See, e.g., Pls.’ Mem. of P.&A. in Opp’n 

to Defs.’ Mot. for Summ. J. 30-35, Mar. 17, 2014, ECF No. 488.  The settlement agreement 

prohibits such practices and any violation of that prohibition is a breach of contract (meaning it is 

prohibited and a plaintiff need not make the much more substantial showing required to establish 

violation of the antitrust laws). 

 Although this conduct has been a major competitive concern since the outset of this 

litigation, certain Subclass Representatives dismiss the importance of this relief by arguing that it 

merely restricts something unlawful.  It is virtually certain, however, that at a trial Defendants 

                                                        
77 The provision limiting DFA/DMS from entering any new FSAs applies for a two-year period.  
The position of DFA/DMS (and its expert) is that such agreements are both common and 
beneficial to DFA/DMS farmers and more than 50% of milk supplied in the Northeast is not 
subject any FSA.  The two-year restriction is a negotiated resolution of the parties’ differences.  
Should DFA/DMS enter any agreement subsequent to that period that violates the antitrust laws, 
there is nothing in the settlement that would preclude the DOJ, the various state Attorneys 
General, or any injured party from challenging such action as unlawful. 
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would argue on multiple grounds that such conduct is legal and beneficial.   In depositions, 

defense witnesses took the position that their actions were rational and appropriate because they 

were working cooperatively under Capper-Volstead and were still focused on soliciting business 

from farmers through more productive means (e.g., making information available to farmers at 

various events).  Defendants would also likely argue that their activities should be analyzed 

under the rule of reason (raising a panoply of related issues such as appropriate market 

definition) and that their conduct did not injure competition or restrain milk prices and thus is not 

actionable as a violation of the antitrust laws.  In stark contrast to the significant risks presented 

at trial – including the “distinct possibility” of a defense verdict, see 3/31/2015 Op. & Order 17, 

the settlement categorically prohibits such restraints and makes any violation actionable as a 

breach of contract. 

 * The injunctive provisions also include numerous terms that have not only been of 

considerable importance to the Subclass Representatives since at least January 2013 (and 

earlier), see 4/20/2015 Hr’g Ex. 17(Haars “were impressed with the terms of the SE settlement 

offer and are hopeful that DFA/DMS will be interested in a similar approach with us”); 

4/20/2015 Hr’g Ex. 18 (Mr. Swantak “would like to see this all resolve through settlement, 

especially if we can get injunctive relief along the lines of the SE settlement”), but were highly 

unlikely to be achievable in an antitrust trial.  Needless to say, the Second Circuit’s strong policy 

favoring settlements recognizes that every settlement is the result of negotiation and 

compromise.  The relief secured in the Southeast has been a central goal of the Subclass 

Plaintiffs, including the Subclass Representatives, since at least January 2013, and much of it – 
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such as disclosure requirements, financial accountability requirements and restrictions on self-

dealing – almost certainly could not have been accomplished if this matter proceeded to trial.78 

                                                        
78 As discussed supra, the Subclass Representatives who continue to oppose settlement, have 
proposed both reconfiguring and extending the litigation and conditioning any settlement on 
DFA/DMS’s acceptance of specified “non-negotiables” (or, if those are rejected, other 
unspecified requirements).  The appropriateness of any settlement, however, cannot be based on 
conjecture or the terms that could be secured, but must be based on an assessment of the actual 
record, including “the strengths and weaknesses of plaintiffs’ case.”  “Agent Orange”, 597 F. 
Supp. at 762. 

 Here, the position taken by these Subclass Representatives would jeopardize all of the 
monetary and non-monetary relief provided by settlement and nullify the claims submitted by 
7,550 farms.  And it would do so to pursue “non-negotiables” that are unsupported by the record, 
not realistically achievable at trial, and not sustainable in a subsequent appeal: 

 *  The first proposed requirement would compel DFA to give a third party power to 
handle all DFA elections.  The record does not support such relief or provide a legally 
sustainable basis for securing such relief in an antitrust trial. 

 *  The second requirement would compel DFA/DMS to divest all milk testing facilities.  
The Court has now received submissions and heard testimony showing that since the outset of 
this case, and with the knowledge of all of the Subclass Representatives, the complaint has never 
included milk testing in the requested relief, and this was not even mentioned by the Subclass 
Representatives in their prior opposition to the proposed settlement (July 15, 2014).  See 
6/1/2014 Hr’g Tr. 77-78, 82, 89-90 (Brown testimony); 6/1/2014 Hr’g Tr. 14-15, 18-27 (Pierson 
testimony).  At a trial, DFA/DMS would also certainly argue that:  (a) any evidence relating to 
milk testing is, at most, anecdotal, infrequent and disputed; (b) Plaintiffs’ ability to meet their 
burden of proof is also foreclosed by the fact that discovery closed in 2011 and any relevant milk 
tests ceased to exist years ago; (c) milk testing facilities are already subject to blind audits by 
regulators to ensure the accuracy of milk tests; (d) if any employee ever did manipulate a milk 
test this would not only be a breach of contract, it would be subject to both civil and criminal 
sanctions; and (e) DFA/DMS’s milk testing facilities provide substantial efficiencies and cost 
savings for DFA/DMS farmers. 

 *  The third proposed requirement would compel DFA/DMS to ban all FSAs.  At trial, 
DFA/DMS would argue that:  (a) FSA’s are common in the milk industry; (b) testimony from 
many farmers indicated that FSA’s benefit DFA/DMS farmers by assuring an outlet for their 
milk; (c) FSA’s are vertical agreements  subject to rule-of-reason analysis and DFA/DMS 
defenses such as its challenge to the geographic market definition are applicable; (d) as much as 
80% of milk to pool facilities, and 90% of all milk supplied to pool and non-pool plants in Order 
1 goes to processors that are not supplied pursuant to DFA/DMS FSA’s; (e) the belief  that 
Dean’s processing facilities control up to 90% of milk purchases in Order 1 is contrary to the 
opinions of both sides’ experts (4/20/15 Hr’g Tr. 222 (Pierson testimony referring to experts and 
exhibits); and (f) FSA’s are preferred by some customers/processors and offered by DFA/DMS 
competitors, and DFA/DMS needs to have the ability to compete on this basis.  The settlement 
agreement negotiates a resolution of these issues in which DFA can only maintain and renew 
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 As the Court has pointed out, after the original denial of class certification, the request for 

injunctive relief was specifically limited to conduct determined to be illegal (and, necessarily, 

conduct that would warrant relief on a class basis). That has been the case for years, and the 

subclasses were certified on that basis.  In preliminarily approving the DFA/DMS settlement, the 

Court explained that “the equitable relief set forth in the Proposed Settlement is broader than the 

scope of the equitable relief that may have been ordered by the court.”  Prelim. Approval Op. 7 

(emphasis added).  That is the case if the Subclasses prevailed at trial; if the “legitimate risk of a 

defense verdict” was the result, see id., there would be no equitable relief.  On balance, Subclass 

Counsel had to weigh the substantial financial benefits of the settlement and injunctive relief that 

it achieved against the very considerable risks to the Subclasses if this matter proceeded to trial, 

and the inevitable and substantial uncertainties and delays that would have ensued in the 

appellate process even if a favorable verdict was obtained.  

This Court now has a full evidentiary record on which to evaluate the negotiation 

process, the efforts made to secure injunctive relief, and the rationale for that relief (including 

clarification of the duration of many of the provisions).  That record not only means that there is 

a presumption favoring approval of the settlement under Second Circuit law, it strongly supports 

                                                                                                                                                                                   
FSA’s for the processing plants listed in Schedule A (which account for a limited share of milk 
processed in the Northeast) during the term of the agreement.  If DFA/DMS enters other FSA’s 
in the future (after the term of the agreement), nothing in the settlement prevents any injured 
person or any law enforcement agency from challenging the lawfulness of any such FSA. 
 
 *  The fourth requested relief – that DFA be required to restructure as a publicly-traded 
corporation and forfeit all future Capper-Volstead immunity – would effectively prohibit DFA 
from acting as a farmers’ cooperative or participating in any common market agencies in the 
future.  At trial, DFA would present substantial evidence from farmers regarding the benefits 
secured by cooperative status, and this Court has already determined that participation through 
DMS in GNEMMA is a lawful activity.  On the record in this case, there is no realistic prospect 
that this relief could be secured at trial or sustained in a subsequent appeal. 
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the conclusion that in addition to the financial relief provided by the settlement, the settlement 

secures substantial additional relief and is a fair and reasonable resolution of this litigation. 

In sum, based on the record now before the Court, not only is there a presumption 

favoring final approval of the settlement under Second Circuit law, the Grinnell factors – 

including a careful evaluation of “the strength of the case for plaintiffs on the merits, balanced 

against the amount offered in settlement” – strongly support approval.  This is also consistent 

with the Second Circuit’s strong policy favoring settlement of litigation and, in particular, class 

action litigation 79 

                                                        
79 Although both the Dairy Farmer Subclasses and DFA/DMS believe final approval is warranted 
here, the Subclasses request, in the alternative, that preliminary approval be granted.  The Court 
has previously applied these standards, with both the Dean and DFA/DMS settlements, pursuant 
to Second Circuit law.  See In re Nasdaq Mkt.-Makers Antitrust Litig., 176 F.R.D. 99, 102 
(S.D.N.Y. 1997) (explaining that a settlement should be preliminarily approved when it “appears 
to be the product of serious, informed, non-collusive negotiations, has no obvious deficiencies, 
does not improperly grant preferential treatment to class representatives, has no obvious 
deficiencies, does not improperly grant preferential treatment to class representatives or 
segments of the class and falls within the range of possible approval.”).  The revised settlement 
agreement satisfies each of the requirements for preliminary approval: 
 

• The recent hearing (and the facts described supra), provides evidence more than 
establishing that the settlement is the product of serious, informed, non-collusive 
negotiations. 

 
• There is nothing suggesting the revised settlement grants any improper preferential 

treatment to any Subclass Representative or segment of the Subclasses.  Nor are there any 
obvious deficiencies. 

 
• The Court has stated that it could not find the $50 million payment on its face inadequate 

or unreasonable, see 3/31/2015 Op. & Order 17, and previously found that the 
settlement’s injunctive relief provisions warranted preliminary approval, see Prelim. 
Approval Op. 7.  The same conclusions are applicable to the revised settlement. 

 
If the Court determines that a second preliminary approval is necessary, the Dairy Farmer 
Subclasses will submit a new proposed notice plan. 
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II. IT IS NOT NECESSARY FOR THE SUBCLASSES TO REPEAT CLASS-WIDE 
NOTICE, HEARINGS, AND SUBMISSION OF THOUSANDS OF CLAIM 
FORMS 

 The original DFA/DMS settlement was submitted thirteen months ago and during the 

ensuing period Court-approved notice has been published and mailed twice to all farmers in the 

Subclasses, there has been extended opportunity to submit (and be heard on) any objections to 

the settlement, thousands of farms submitted claims, and the Court held three days of hearings on 

the settlement and related issues raised by some of the Subclass Representatives.  During the 

course of those proceedings, preliminary approval of the settlement was granted and final 

approval was denied without prejudice.  All of the subsequent revisions to the settlement 

agreement are favorable to the Dairy Farmer Subclasses.  In these circumstances, final approval 

of the settlement can now be granted without subjecting the Subclasses to the expense and 

substantial delay that would be entailed by repeating the Subclass-wide notice and approval and 

hearing process or requiring the 7,550 farms that have already submitted claims to submit a 

second claim.  The Subclasses believe it would be appropriate to provide notice and a final 

opportunity to submit claims to any Subclass farm that has not already done so, and update the 

class action website to advise farmers that have already submitted a claim form that they need 

not submit a second form. 

 Courts in various contexts have addressed the appropriate procedural steps where a 

settlement has been revised following notice to class members and an opportunity to object.  The 

case law that has developed supports one overriding principle:  If notice and an opportunity to 

raise objections and be heard was previously provided in accordance with Federal Rule 23(e), 

and subsequent revisions to the settlement are favorable to class members, it is not necessary to 

repeat that process.  Courts have also recognized that otherwise re-doing those steps would 

subject the class to additional delay and expense, impose substantial and unnecessary burdens on 
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the judiciary, and be contrary to the strong judicial policies favoring settlement and final 

resolution of disputes. 

 For example, in Trombley v. Bank of America Corp., No. 08-cv-456-JD, 2013 U.S. Dist. 

LEXIS 130550, at *14 (D.R.I. Sept. 12, 2013), the court granted preliminary approval to a 

settlement, held a fairness hearing, and then denied final approval of a class settlement “without 

prejudice.”  As here, the parties then revised the settlement and re-submitted it for final approval.  

The court held that “[b]ecause the compensation provided by the Revised Settlement Agreement 

is more beneficial to the class than the compensation offered by the original settlement 

agreement, no additional notice nor a second hearing is necessary.”  Id. at *17.  Mindful of the 

time and expense required for disseminating notice, the Court granted final approval of the 

revised settlement agreement without re-doing notice or another round of hearings.80 

Other cases have found that where a proposed settlement already has gone through an 

approval process, and revisions are then made which are favorable to the class, repeating all the 

usual procedural steps is not required by Rule 23.  For example, in In re NFL Players’ 

Concussion Injury Litigation, No. 2:12-md-02323-AB, 2015 WL 1822254, at *28 (E.D. Pa. Apr. 

22, 2015), the Court held that where revisions to a settlement were made subsequent to the 

approval hearing to address issues raised, the Rule 23(e) notice process did not have to be 

repeated.  The Court explained:  “Because these changes improved the deal for Class Members 

without providing any concessions to the NFL Parties, an additional round of notice for Class 

                                                        
80 See also In re Groupon Mktg. & Sales Practices Litig., 593 F. App’x 699, 702 (9th Cir. 2015) 
(unpublished) (ruling that where settlement was originally denied and limited revisions were then 
made “in response to the district court’s initial disapproval,” this “did not require sending a new 
notice to the class, or holding another fairness hearing” before final approval of settlement).  The 
case was, however, remanded on other grounds for consideration of the fairness of the negotiated 
distribution of settlement funds and reasonableness of request for attorneys’ fees. 
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Members is unnecessary.”  Id. at * 28.  Many other courts have reached the same conclusion.81  

They recognize that class members likely would make the same decisions in response to another 

notice, so both the potential for confusion and the expense and delay of repeating the notice and 

the approval processes outweighs any benefit of doing so. 

While repetition of the class-wide notice is not required, this is a matter on which the 

Court has substantial discretion.82  The Dairy Farmer Subclasses believe it would be appropriate 

and beneficial here to reach out to Subclass members who have not already submitted a claim to 

assure all are able to participate in the settlement if they so desire.  The Subclasses propose 

taking the following steps if final approval is granted: 

• Update the class action website to reflect approval of the amended settlement and 
advise farmers who have already submitted a claim form that they need not 
submit a second form. 
 

• Instruct Rust Consulting, the claims administrator, to update its communications 
program to reflect approval of the amended settlement. 
 

• Send letters to Subclass members who have not submitted claims forms and can 
be reasonably identified, advising them of the approval of the amended settlement                                                         

81 Accord Shaffer v. Cont’l Cas. Co., 362 F. App’x 627, 631 (9th Cir. 2010) (revisions to 
settlement did not require second notice when revisions “narrowed the scope of the release” and 
were therefore favorable to class members) (emphasis added); In re Prudential Ins. Co. of Am. 
Sales Practices Litig., 962 F. Supp. 450, 473 n.10 (D.N.J. 1997), aff’d 148 F.3d 283 (3d Cir. 
1998) (no further notice required where changes made settlement more favorable to class 
members); Harris v. Graddick, 615 F. Supp. 239, 244 (M.D. Ala. 1985) (repeating the notice 
process was unnecessary when “plaintiff class [was] in no way impaired by the amendment” to 
the settlement); In re Integra Realty Res., Inc., 262 F.3d 1089, 1111 (10th Cir. 2001) (where 
changes to settlement “merely expanded the rights of class members,” court acted within its 
discretion in not requiring second notice to class members regarding settlement revisions); 
Nilson v. York Cnty., 382 F. Supp. 2d 206, 221 n.9 (D. Me. 2005) (explaining that if amendments 
were made to settlement to remove reasons for disapproval, court would only require notice of 
amendment and opt out opportunity to class members who were negatively affected by such an 
amendment); Manners v. Am. Gen. Life Ins. Co., No. Civ.A. 3-98-0266, 1999 WL 33581944, at 
*13 (M.D. Tenn. Aug. 11, 1999) (where revisions to settlement “enhance the relief provided to 
Class Members” repeating the notice process was not required). 
82 See, e.g., Integra Realty, 262 F.3d at 1111 (discussing discretion to fashion settlement notice 
and claims processing plans to fit particular needs of the case). 
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and inviting them to submit a claim form.  A proposed letter to those Subclass 
members is attached as Exhibit F.  
 

• Accept claim forms received from Subclass members for 60 days following 
approval of the amended settlement. 
 

These outreach efforts would ensure that all Subclass farms that have not already submitted 

claims, will have an additional opportunity to do so.83  There is no need for the 7,550 farms that 

have already submitted claims to submit a second claim form, since they have already taken 

appropriate action and submitted all necessary information. 
CONCLUSION 

 Based on the record at the recent evidentiary hearing, there is a presumption under 

Second Circuit law that the DFA/DMS settlement is fair, reasonable and adequate.  The 

presumptive reasonableness of the settlement is supported by all of the Grinnell factors (other 

than Factor 7, which is not material here), as well as the submission of claims by more than 

7,550 farms seeking relief under the settlement.  Consistent with Second Circuit law, the Dairy 

Farmer Subclasses respectfully request that the amended DFA/DMS settlement be finally 

approved or alternatively preliminarily approved. 

 

  

                                                        
83 See, e.g., Nilsen, 382 F. Supp. 2d at 221 n.9 (explaining Rule 23 satisfied when, following 
class-wide notice, another notice would be provided only to any class members negatively 
affected by settlement revisions); 4 Alba Conte & Herbert Newberg, Newberg on Class Actions § 
11.53 (explaining requirements of class settlement notices and collecting authorities). 
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