ELECTRONICALLY FILED
2014-Jan-02 10:56:24
60CV-14-9
C06D02 : 16 Pages

IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS

DIVISION
STATE OF ARKANSAS ex rel.
DUSTIN MCDANIEL, ATTORNEY GENERAL PLAINTIFF
V. Case No:
AQUATIC POOLS, LLC;
AND GLENN YATES DEFENDANTS
COMPLAINT

COMES NOW, the State of Arkansas ex rel. Dustin McDaniel, Attorney General, and for
its Complaint against the Defendants Aquatic Pools, LLC, and Glenn Yates (referred to
collectively as “the Defendants”), states and alleges as follows:

l. INTRODUCTION

1. The Defendants advertised to consumers that they could install in-ground pools,
as well as retainer walls on residential properties. However, after accepting consumers’ money
for the construction of in-ground swimming pools, retainer walls, and other related goods and
services, the Defendants wholly failed to complete and provide the promised services and goods.
This is a consumer protection action brought to redress and restrain violations of the Arkansas
Deceptive Trade Practices Act, ARK. CODE ANN. §§ 4-88-101 through 4-88-115.

2. The State seeks an injunction, an order of restitution, the imposition of civil
penalties, and the forfeiture of licenses and permits against the Defendants for the violations of

the Arkansas Deceptive Trade Practices Act.



1. PARTIES

3. Plaintiff is the State of Arkansas ex rel. Dustin McDaniel, Attorney General of
Arkansas (“the Plaintiff” or “the State). Attorney General McDaniel is the chief legal officer of
the State of Arkansas. Pursuant to ARK. CODE ANN. § 4-88-104, the State may seek civil
enforcement of the Arkansas Deceptive Trade Practices Act (“DTPA”).

4. Defendant Aquatic Pools, LLC is an Arkansas limited liability company formed
in 2011 whose principal place of business is in Oklahoma. The company was formerly located at
12202 Rutherford Road, Gentry, Arkansas 72734. Its registered agent for service of process is
Glenn Yates, 12202 Rutherford Road, Gentry, Arkansas 72734. However, Glenn Yates no
longer resides or has a company location at this address. Aquatic Pools, LLC has an active
registration with the Arkansas Secretary of State.

5. Defendant Glenn Yates is an Oklahoma resident, former Arkansas resident, and
the owner of Defendant Aquatic Pools, LLC. Defendant Yates resides at RR 5 Box 6340,
Stilwell, OK 74960. Defendant Yates, at all times relevant to the circumstances described in the
Complaint, operated, controlled, and directed the business activities of Aquatic Pools, LLC,
causing, personally participating in, and/or ratifying the acts and practices of Aquatic Pools, LLC
described in this Complaint. Defendant Yates is a controlling person of Aquatic Pools, LLC
within the meaning of Ark. Code Ann. § 4-88-113(d). As such, he is personally liable for not
only his personal acts which violated Arkansas law, but also for the individual and collective acts
of Defendant Aquatic Pools, LLC.

. JURISDICTION




6. The Defendants transacted business in Arkansas and conducted activities
sufficient to establish jurisdiction. The Defendants advertised and sold services pertaining to in-
ground swimming pools in Arkansas and to Arkansas consumers.

7. This Court has jurisdiction over this matter pursuant to ARK. CODE ANN. § 4-88-
104 and the common law of the State of Arkansas.

8. Venue is proper pursuant to ARK. CODE ANN. § 4-88-104 and ARK. CODE ANN. §
4-88-112, and the common law of the State of Arkansas.

IV. EACTUAL ALLEGATIONS

0. Commencing at a time no later than 2011, Defendants have marketed and sold in-
ground pools to residents of the State of Arkansas. The Defendants advertised that they sell in-
ground pools as well as install them. The following is the advertisement on the Defendants’

website:

At Aquatic Pools, we are committed to excellence. We are a family company based out of
Northeast Oklahoma, and we take pride in our pools. We use the very latest building techniques
and technology to meet or exceed industry standards. From the most simple pool to the most
elaborate pool, we treat all of our customers with the same attention to detail. We strive to involve
you every step of the way to ensure that your pool exceeds your expectations.

See Exhibit A.

10.  Arkansas consumers entered into contracts with the Defendants based on these
representations as well as other representations the Defendants made on their website and during
the sales process. The contract detailed the costs and the services to be rendered. An example of
such agreement is attached as Exhibit B. In many instances the Defendants, as specified in
various contracts, were also supposed to install retaining walls, fencing, and landscaping. In
every circumstance reported to the Attorney General, the costs of these contracts were in the tens

of thousands of dollars. In some instances, the consumers took out a home improvement loan



from a lender in order to pay the Defendants. The Defendants were aware of the home
improvement loans.

11. The Defendants assured consumers that the services to be rendered would only
take four to six weeks. However, after obtaining money from consumers, the Defendants
continually made excuses to homeowners for why they had stopped work on the project. For
example, in one instance a homeowner entered into a contract with the Defendants on March 30,
2011 for the installation of a 32’ x 16’ in-ground pool. The Defendants assured the homeowner
that the project would take four to six weeks. However, after excavating the dirt to provide room
for the installation, the Defendants failed to return to finish the project. The Defendants
continued to make excuses to the homeowner via email and continuously promised to finish the
project. The Defendants were paid in full for the project on August 9, 2011, but failed to
complete the project. The Defendants have still not completed the project as of the present date.
Unfortunately, this practice of delays, excuses, and failure to render services has been the
Defendants’ overall business model.

12. Prompt performance of home improvement contract is a material term of the
agreement from a homeowner’s point of view. In many cases, the Defendants would excavate
the dirt necessary to install an in-ground pool, but would thereafter fail to install the in-ground
pool, essentially leaving a large hole in a homeowner’s backyard. Of course, this creates a
dangerous situation for homeowners and their children. It also could potentially create a liability
issue for homeowners. Defendants knew that their conduct, specifically the failure to install the
in-ground pool after excavating the dirt, would cause harm to the consumers as well as other

innocent parties.



13.  In all cases, the homeowners would not have entered into any agreement with the
Defendants had the systematic policy of delay and excuses been disclosed to the homeowner.

14.  The Office of the Attorney General has received numerous complaints from
Arkansas homeowners. Consumers complain of delays in performance and the failure of the
Defendants to complete the in-ground pool installations. Despite efforts of the Attorney General,
these complaints have not been resolved. The Defendants have failed and refused to refund to
Arkansas homeowners the funds paid by such homeowners and held by the Defendants even
though they had neither the capacity, nor any reasonable expectation, that they would be able to
complete the contracts.

15.  Due to delays in commencement of the agreed-upon in-ground pool installation,
some homeowners report to the Attorney General that they have attempted to cancel their
agreements with the Defendants. The Defendants’ response to these requests is to refuse to
provide refunds. When Arkansas consumers questioned the Defendants about the delays, the
Defendants would make excuses and falsely assure the homeowners that the pool installation
would be completed promptly.

16.  For example, in one instance similar to that detailed above, a homeowner
contracted with the Defendants on April 18, 2013, for the installation of an in-ground pool. The
work started a week later, and the Defendants excavated a hole for the in-ground pool. A couple
of weeks later the Defendants installed the plumbing and steel. However, from May 15, 2013
through the middle of July the Defendants failed to perform any work on the project. During this
two month period, the Defendants on multiple occasions promised the homeowner they would
come on a specific date to work on the project. In each instance, the Defendants failed to keep

their promise, although the homeowner had already paid the Defendants $37,600. The



Defendants never completed the project. The homeowner contacted another company in regards
to finishing the project. The company informed the homeowner that the Defendants’ work was
subpar and would have to be redone. The company quoted the homeowner $80,000 for
installation of the in-ground pool.

17.  The representations of the Defendants were not accidents or mistakes. The
Defendants intentionally made these misrepresentations in order to delay any further action by
the homeowner because of their dissatisfaction in the results of the Defendants’ work and to
obtain additional funds from these consumers and others. The Defendants knew their actions
would cause harm to consumers.

18. The Attorney General’s office has received eight complaints from consumers who
have provided payments for in-ground pool installation as well as other services and have not
received the services in full from Defendants. Upon information and belief, it is likely that many
more Arkansas homeowners have been defrauded in this manner by the Defendants.

19. In at least one instance, a homeowner, who had taken out a home improvement
loan, paid the Defendants over fifty percent of the total cost of the project while the Defendants
had only completed ten percent of the work. Nonetheless, the Defendants continued to request
more money from the consumer.

20. In regards to home improvement loans, banks generally do not give the consumer
all of the funds from the loan up front. Banks typically release money as the project progresses
according to a set payment schedule which coordinates with the amount of work that has been
completed on a project. In this particular instance with the consumer mentioned above, based
upon the small amount of work the Defendants had completed versus the amount they had been

paid, the bank refused to release more funds. When the Defendants entered into an agreement



with the consumer, the Defendants had knowledge of the consumer’s home improvement loan,
the payment schedule and the amount of work that needed to be completed before each of the
payments would be released. However, the Defendants were dissatisfied when the bank and
consumer would not pay outside of the loan’s payment schedule. As a result of not receiving
additional money before the corresponding services had been rendered, they packed up their
equipment and never communicated with the consumer again.

21.  Because of the Defendants’ conduct, consumers have been placed in an untenable
position because they have provided the funds dedicated to install in-ground pools and other
projects to the Defendants and no longer have sufficient funds to find a replacement pool
installation company and pay for the pool installation to be finished.

22.  In summary, the Defendants used deception to obtain advance payments from
Arkansas consumers while only partially providing the services they had agreed to provide. The
Defendants converted these funds to their own use and continued marketing. The Defendants
had no intention of ever completing consumers’ in-ground pools and knew the harm it would
cause to consumers.

V. VIOLATIONS OF LAW

23. ARK. CODE ANN. § 4-88-101 through 115, otherwise known as the Arkansas
Deceptive Trade Practices Act (“DTPA”), sets forth the State’s statutory program prohibiting
deceptive and unconscionable trade practices.

24. The business practices of the Defendants constitute the sale of “goods” or
“services” within the meaning of ARK. CODE ANN. § 4-88-102(4) and (7). The same business
practices constitute business, commerce, or trade within the meaning of ARK. CODE ANN. § 4-88-

107.



25. ARK. CODE ANN. § 4-88-107(a)(1) provides that it shall be unlawful to
“[klnowingly make a false representation as to the characteristics, uses, benefits ... of goods or
services ....” The Defendants have engaged in prohibited conduct by misrepresenting the
timeframe in which a homeowner could expect the commencement and completion of the in-
ground pool installation as well as the other projects. Further, in most instances the Defendants
never had the capacity, nor any reasonable expectation, that they would be able to complete the
projects, even while affirmatively promising homeowners that the projects would be completed
promptly.

26.  ARK. CODE ANN. § 4-88-107(a)(10) provides that it shall be unlawful to engage in
unconscionable, false, or deceptive acts or practices in business, commerce, or trade. The
Defendants have engaged in prohibited conduct by marketing and selling in-ground pools while
pursuing an undisclosed business model which was designed to fraudulently extract money from
Arkansas consumers and was bound to fail leaving the bulk of the Defendants’ consumers
without the goods and services for which they paid. For many of the sales solicited by the
Defendants, including many where the Defendants had acquired and retained payment, the
Defendants had no capacity, nor any reasonable expectation, of completing the job. This is a
deceptive and unconscionable trade practice prohibited by ARK. CODE ANN. 4-88-107(a)(10).

27. ARK. CODE ANN. § 4-88-108 prohibits the use of concealment, suppression, or
omission of any material fact in the connection with the sale or advertisement of any goods and
services. The Defendants have engaged in prohibited conduct by intentionally failing to inform
Arkansas homeowners that it had no capacity, nor any reasonable expectation, of completing the

project.



28.  The Defendants have engaged in a course of trade or commerce and have engaged
in acts or practices that constitute unfair or deceptive acts or practices, each of which is a
violation of the Arkansas Deceptive Trade Practices Act.

IV. PRAYER FOR RELIEF

29.  Pursuant to ARK. CODE ANN. § 4-88-113(a)(1), the Court may enter such orders as
deems necessary to prevent the use of employment of any practices prohibited by the DTPA.

30.  Pursuant to ARK. CODE ANN. § 4-88-113(a)(2)(A), the Court may enter such
orders or judgments as are necessary to restore to any purchaser who has suffered any
ascertainable loss by reason of the use or employment of the prohibited practices any moneys or
real or personal property which may have been acquired by means of any practices declared to be
unlawful, together with other damages sustained.

31.  Pursuant to ARK. CODE ANN. § 4-88-113(a)(3), any person who violates the
provisions of the Arkansas Deceptive Trade Practices Act may be assessed a civil penalty of up
to $10,000 per violation.

32. Pursuant to ARK. CODE ANN. § 4-88-113(b), the court may order the suspension
or forfeiture of franchises, corporate charters, or other licenses or permits or authorization to do
business in this state.

33.  In addition, under the provisions of ARK. CODE ANN. § 4-88-113(e), any person
who violates the provisions of the Arkansas Deceptive Trade Practices Act shall be liable to the
Office of the Attorney General for all costs and fees, including but not limited to, expert witness
fees and attorney’s fees, incurred by the Office of the Attorney General in the prosecution of

such actions.



34. A “person” is an individual, organization, group, association, partnership,
corporation, or any combination thereof. ARK. CODE ANN. § 4-88-102(3).

35. Each of the Defendants is a “person” who has engaged in an unconscionable,
false, or deceptive act or practice in business, commerce, as set out more specifically above.

36.  Plaintiff will exercise its right to a trial by jury.

WHEREFORE, the above premises considered, the State of Arkansas ex rel. Dustin
McDaniel, Attorney General, respectfully requests that this Honorable Court:

(A)  Issue such orders, pursuant ARK. CODE ANN. §§ 4-88-104 and 4-88-113(a)(1), as
may be necessary to prevent the use or employment by the Defendants of the practices described
herein which are violations of the Arkansas Deceptive Trade Practices Act;

(B)  Issue an order, pursuant to ARK. CODE ANN. § 4-88-113(a)(2)(A), requiring the
Defendants to pay consumer restitution to those Arkansas consumers affected by the activities
outlined herein; in addition, or in the alternative, enter an order requiring the Defendants to
disgorge all sums obtained from Arkansas consumers by methods prohibited by Arkansas law;

(C)  Issue an order requiring the Defendants to comply with requests from those
consumers who wish to cancel their service, to discontinue any further efforts to collect money
from those consumers, withdraw any consumer accounts that have been referred to a collection
agency, and remove any negative credit information from the consumer’s credit record.

(D)  Impose civil penalties pursuant to ARK. CODE ANN. § 4-88-113(b) to be paid to
the State by the Defendants in the amount of $10,000.00 per each violation of the Arkansas
Deceptive Trade Practices Act proved at a trial of this matter. The total monetary relief sought by

the State will exceed the amount necessary to establish federal diversity jurisdiction.
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(E)  Issue an order pursuant to ARK. CODE ANN. § 4-88-113(b), suspending and
forfeiting all of the Defendants’ franchises, corporate charters, and any other licenses or permits
or authorization to do business in this state which pertain to home improvement.

(F) Issue an order, pursuant to ARK. CODE ANN. § 4-88-113(e), requiring Defendants
to pay the State’s costs in this investigation and litigation, including, but not limited to,
attorney’s fees and costs; and

(G) For all other just and proper relief to which the Plaintiff may be entitled.

Respectfully Submitted,

DUSTIN MCDANIEL
Attorney General

By:

/s/ Bart W. Calhoun

Bart W. Calhoun, Ark. Bar No. 2011221
Assistant Attorney General
bart.calhoun@arkansasag.gov

323 Center Street, Suite 500

Little Rock, Arkansas 72201

Facsimile: (501) 682-8118

Telephone: (501) 683-1499
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Aquatic Pools, LL.C | Stilwell, OK 74960

Page 1 of 1
Exhibit A

At Aquatic Pools, we are committed to
excellence. We are a family company
based out of Northeast Oklahoma, and we
take pride in our pools. We use the very
latest building techniques and

technology to meet or exceed industry
standards. From the most simple pool to
the most elaborate pool, we treat all of our
customers with the same attention to
detail. We strive to involve you every
step of the way to ensure that your pool
exceeds your expectations.

Request Information
Name:
Email:

Phone: optional

Request:

tease il the required fields

http://www.okaquaticpools.com/

If you're looking for high quality
and personal service, you've come
to the right place. At Aquatic Pools,
our customers are our top priority,
and we will do everything we can
to help you create your backyard
0asis.

Aquatic Pools put my custom pool in for me
last year and did a great job! We
couldn't be happier with the results!

The owner and crew was great to work with
and did great work.

If you want a great pool at a great value, I
highly recommend Aquatic Pools!

-Anthony Peaison

Designed by Aquatic Pools, LLC © 2012 using Homastead website teraplates. (reate a veebsite Woday.

1/2/2014
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