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2 
COMPLAINT 

Plaintiffs ASUS Computer International and ASUSTek Computer Inc. (“ASUSTek”) 

(collectively “ASUS” or “Plaintiffs”) allege as follows for their Complaint against InterDigital, Inc., 

InterDigital Communications, Inc., InterDigital Technology Corporation, IPR Licensing, Inc. and 

InterDigital Patent Holdings, Inc. (collectively “IDC” or “Defendants”). 

NATURE OF THE ACTION 

1. This action arises from (1) IDC’s unlawful monopolization of the Cellular and 

Wireless Markets defined below (see ¶¶ 68-71, infra) through empty, misleading commitments to 

standard setting organizations (“SSOs”), including the European Telecommunications 

Standardization Institute (“ETSI”) and the Institute of Electrical and Electronics Engineers Standards 

Association (“IEEE”), that it would license its Standard Essential Patents (“SEPs”) on fair, 

reasonable, and non-discriminatory terms (“FRAND”); (2) IDC’s demand for royalties, and other 

terms, from ASUS that violate IDC’s irrevocable commitment to license its SEPs on FRAND terms; 

and (3) IDC’s fraudulent inducement of ASUS to enter a license.     

2. SSOs specify technical standards for phones and other devices to provide 

interoperability.  SSOs are comprised of private corporations and other interested parties that select 

which technology (among alternative, competing technologies) must be used by consumers and 

equipment manufacturers.  ETSI sets standards for cellular telecommunications, and IEEE 

standardizes wireless local area networks or “Wi-Fi” and other communication technology.  These 

functionalities are contained in off-the-shelf chips (or chip-sets) purchased by mobile device 

manufacturers. 

3. Smartphones have revolutionized the mobile phone industry.  Previously, mobile 

phones were simple products that made and received phone calls and basic data messages.  Today, 

however, smartphones are complex computers.  Innovators, such as ASUS, merged countless 

functionalities into smartphones, beyond the baseline functionality provided by compliance with the 

ETSI and IEEE wireless standards. 

4. Eager to exploit the success of smartphone innovators, certain SSO members that 

own cellular or wireless SEPs, such as IDC, have engaged in “hold up” of smartphone innovators, to 

the detriment of the industry, consumers, and SSOs.  Patents declared essential to a cellular or 
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5 
COMPLAINT 

11. Accordingly, ASUS files the present action. 

PARTIES 

12. Plaintiff ASUS Computer International is a wholly-owned United States subsidiary of 

ASUSTeK organized under the laws of California, with its principal place of business located at 800 

Corporate Way, Fremont, California 94539.  

13. Plaintiff ASUSTeK Computer, Inc. is a Taiwanese corporation with its principal 

place of business located at No. 15, Li-Te Road, Peitou, Taipei, Taiwan. 

14. ASUS is a leading technology company that employs over 11,000 people around the 

world.  Innovation is key to ASUS’s success.  Through extensive research, design, and development, 

ASUS now produces two lines of smartphones, the ZenFone and PadFone.  In addition to 

smartphones, ASUS designs and develops a broad array of information technology products, 

including PC components and peripherals, notebooks, tablets, and servers.  ASUS sells hundreds of 

thousands of mobile devices to U.S. consumers annually. 

15. Defendant InterDigital, Inc. is organized under the laws of Pennsylvania.  Upon 

information and belief, its principal place of business is at 200 Bellevue Parkway, Suite 300, 

Wilmington, DE 19809.  InterDigital, Inc, maintains a facility in San Diego, California for 

technology and administrative functions. 

16. Defendant InterDigital Communications, Inc. (“InterDigital Communications”) is a 

Delaware corporation.  Upon information and belief, its principal place of business is at 781 Third 

Avenue, King of Prussia, Pennsylvania 19406.  Upon information and belief, InterDigital 

Communications, Inc. acquired Tantivy Communications, Inc, a Delaware corporation.  Upon 

information and belief, InterDigital Communications has an agent for service of process in Los 

Angeles, California.   

17. Defendant InterDigital Technology Corporation (“InterDigital Technology”) is a 

Delaware corporation.  Upon information and belief, its principal place of business is at 200 

Bellevue Parkway, Suite 3000, Wilmington, DE 19809.  Upon information and belief, InterDigital 

Technology is a wholly-owned subsidiary of InterDigital Communications. 
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6 
COMPLAINT 

18. Defendant InterDigital Patent Holdings, Inc. (“InterDigital Holdings”) is a Delaware 

corporation.  Upon information and belief, its principal place of business is at 200 Bellevue 

Parkway, Suite 300, Wilmington, DE  19809. 

19. IPR Licensing, Inc. (“IPR Licensing”) is a Delaware corporation, having its principal 

place of business at 200 Bellevue Parkway, Suite 300, Wilmington, DE 19809.  

20. Upon information and belief, InterDigital Communications, InterDigital Technology, 

InterDigital Holdings, and IPR Licensing are wholly-owned direct or indirect subsidiaries of 

InterDigital, Inc.  InterDigital, Inc., InterDigital Communications, InterDigital Technology, IPR 

Licensing and InterDigital Holdings act as a common, unified enterprise to the benefit of 

InterDigital, Inc.  Upon information and belief, InterDigital, Inc. has dictated and controlled the 

actions of InterDigital Communications, InterDigital Technology, IPR Licensing and InterDigital 

Holdings as described herein.    

21. IDC does not manufacture mobile devices.  In 2014 alone, InterDigital, Inc., on 

behalf of itself and its subsidiaries, reported generating $415.8 million in revenue—none of which is 

attributable to its own manufacturing efforts and all of which was acquired from licenses with 

innovators.  See Ex. 2, IDC Annual 10-K 2014 (Feb. 19, 2015) at 3 (reporting income generated 

from its subsidiaries’ licenses).  Indeed, IDC’s business strategy centers on acquiring and growing its 

portfolio of patents to generate licensing revenue for itself.  Id.  IDC promotes its patented 

technologies at SSOs, seeking to expand its revenue.  Id. 

JURISDICTION 

22. This Court has jurisdiction over this action pursuant to 15 U.S.C. § 15 and 28 U.S.C. 

§§ 1331 and 1337.  It has supplemental jurisdiction over the state law claims asserted in this action 

pursuant to 28 U.S.C. § 1367.    

23. This Court also has jurisdiction over the subject matter of this dispute pursuant to 28 

U.S.C. § 1332 because this is an action between the citizens of different states and because the value 

of the injunctive relief, the value of ASUS’ rights that this action will protect and enforce, and the 

extent of injury to be prevented exceed $75,000, exclusive of interest and costs. 
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COMPLAINT 

BACKGROUND  
 
 

A. Standard Setting Organizations, Interoperability Of Mobile Devices, And 
Elimination Of Competition—“Lock-In”  

30. At issue in this action are cellular and wireless standards—standards that define how 

one mobile device communicates with another device.  These cellular and wireless standards are 

promulgated by different standard setting organizations.  Standard setting organizations, commonly 

referred to as SSOs, are typically comprised of members from the private technology sector, such as 

ASUS, Apple, Nokia, Samsung, and IDC, to name just a few.   

31. SSOs effectively determine what technologies a standard product, such as a mobile 

device, must implement. By deciding which technologies will become the standard, a SSO 

eliminates and renders obsolete other technologies that the standard could have, but did not, 

implement.  SSOs thus impede innovation in the standardized technology space once a standard is 

accepted into the marketplace.  The tradeoff is that standards facilitate interoperability among 

product.  Such interoperability allows a mobile phone to communicate with other mobile phones as 

well as with the networking equipment involved in mobile communications. 

32. At least two SSOs are relevant to this action: ETSI, which promulgates cellular 

telecommunications standards, and IEEE, which promulgates wireless communication technology 

standards, including the IEEE 802 standards.   

33. ETSI, under the auspices of the Third Generation Partnership Project (“3GPP”), has 

promulgated several cellular telecommunications standards, including the standards for second-

generation (“2G”), third-generation (“3G”), and fourth-generation (“4G”) cellular network 

technologies, including but not limited to the Universal Mobile Telecommunications System 

(“UMTS”) and Long-Term Evolution (“LTE”) standards.  Prior to the adoption of each of these 

standards, ETSI had a choice among competing cellular technologies and the option to not specify 

any particular technology in any given technology space. 

34. The 802 wireless standards promulgated by the IEEE are the basis for wireless 

network products, such as Wi-Fi.  The original 802.11 Wi-Fi standard was released in 1997, with 

several subsequent revisions (denoted alphanumerically as 802.11a, 802.11b, 802.11c, etc.). 
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COMPLAINT 

35. Mobile devices, including those manufactured by ASUS, must comply with the 

technical standards promulgated by, inter alia, ETSI and IEEE, to be commercially viable.  By 

creating these standards, SSOs and their members effectively choose the technology that will be 

available to consumers.  Mobile devices (as well as the related components and network 

infrastructure) that do not conform to the adopted standards may not function with other standard-

compliant components, devices, and network infrastructure equipment.   

36. The industry thus becomes “locked-in” to the technology specified by the standard.  

SSO members that adopt one technology render others obsolete. 
 
 

B. SSO Collective Action, Standard Essential Patents, And Risk Of Monopolistic 
Behavior 

37. Patent rights covering technologies that SSOs adopt as the standard create the 

potential for anticompetitive behavior in the standard-setting process.  Patents containing, or 

declared to contain, claims that must be practiced in order to implement any portion of a standard are 

referred to as standard essential patents, or SEPs. 

38. Standards are the product of collective action among competitors that endow standard 

essential patents holders with market power unrelated to the merit of their actual patented inventions   

These collective horizontal and vertical agreements to limit the technology available to consumers 

would, if SEP owners are unconstrained and absent meaningful safeguards, violate the antitrust 

laws.   

39. Specifically, a company that purports to own one or more SEPs and that is free of an 

effective constraint on its licensing has the potential to exercise and abuse monopoly power in the 

markets for the technologies covered by its patents.  If another company wants to manufacture a 

standard-compliant product, holders of each patent that is essential to the standard can demand that it 

take a license.  Once a patent becomes essential to a standard, the patentee’s bargaining power 

surges because the prospective licensee has no alternative to licensing the patent; he is at the 

patentee’s mercy.  A SEP owner can demand exorbitant prices far in excess of any actual, 

incremental contribution of its patented technology to the licensed patent.  It can do so because the 

manufacturer faces the risk of being shut out of implementing the entire standard—including the 
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10 
COMPLAINT 

substantial amounts of unpatented and public domain technology incorporated therein—and thus 

foreclosed from selling any standard-compliant product if it can be denied access to even one SEP.  

Moreover, an SEP owner can create, as IDC attempts, a large pool of potential licensees—namely, 

every company that wants to manufacture a standard-compliant product—by supporting adoption of 

its patented technology into the standard.  See Ex. 2 at 3, 6. 

40. In sum, absent an effective constraint on supra-competitive pricing, a SEP holder can 

demand and receive compensation far in excess of the value of its own contribution to the standard.   
 
 

C. SEP Owners’ FRAND Declaration Was Intended To Ameliorate Risk Of 
Monopolistic Behavior 

41. Attempting to safeguard against opportunistic behavior, SSOs typically request that 

members declare that they are prepared to license their SEPs on FRAND terms.  The FRAND 

commitment is intended to prevent monopolistic behavior, sometimes referred to as “hold-up.”  In 

fact, the most common mechanism used by SSOs to attempt to prevent patent hold-up is the FRAND 

commitment, which is an antitrust exemption under which SSO standard-setting operates.        

42. IEEE and ETSI both provide voluntary FRAND obligations for SEP owners.  The 

IEEE requests letters of assurance containing, in pertinent part: 
 
b)  A statement that the Submitter without conditions will make available a 
license for Essential Patent Claims to an unrestricted number of Applicants … under 
Reasonable Rates, with other reasonable terms and conditions that are demonstrably 
free of any unfair discrimination to make … any Compliant Implementation that 
practices the Essential Patent Claims for use in conforming with the IEEE Standard…   

Ex. 3, IEEE Standards Board Bylaws, § 6.1 (defining “licensing assurance”).  Similarly, ETSI 

requests that a holder of a declared-essential patent make a binding and irrevocable commitment that 

the patent holder is prepared to grant a license to its declared-essential patent on “fair, reasonable 

and nondiscriminatory,” or FRAND, terms.  Ex. 4, ETSI IPR Policy, § 6.1.  Both standards thus 

require that the SEP holder provide implementers with reasonable licensing terms and conditions 

that are also non-discriminatory. 

43. Despite the FRAND commitment, however, some SEP owners engage in 

anticompetitive practices, including hold-up.  Hold-up enables a SEP owner to, inter alia, demand 

unreasonable rates, rates that exceed (1) the actual incremental contribution of its patents to the 

Case5:15-cv-01716   Document1   Filed04/15/15   Page10 of 34



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
  

11 
COMPLAINT 

standard,(2) the amount that could have been obtained if potential alternative technologies had not 

been eliminated through the standard selection process and (3) what implementers would be willing 

to pay if they were not already irreversibly locked into and invested in the standard.  See Ex. 3, IEEE 

Standards Board Bylaws, § 6.1 (defining “Reasonable Rate”).  The purpose of the FRAND 

requirement is to confine the patentee’s royalty demand to, at most, the value conferred by the patent 

itself as distinct from the additional value—the hold-up value—conferred by the designation of a 

patent as a SEP.  

44. IEEE defines what constitutes a Reasonable Royalty as excluding all value derived 

from inclusion of the standard: 

“Reasonable Rate” shall mean appropriate compensation to the patent holder for the 
practice of an Essential Patent Claim excluding the value, if any, resulting from the 
inclusion of the Essential Patent Claim’s technology in the IEEE Standard.  In 
addition, determination of such Reasonable Rates should include, but need not be 
limited to, the consideration of: 

• The value that the functionality of the claimed invention or inventive feature 
within the Essential Patent Claim contribute to the value of the relevant 
functionality of the smallest saleable Compliant Implementation that practices the 
Essential Patent Claim. 
 

• The value that the Essential Patent Claim contributes to the smallest saleable 
Compliant Implementation that practices that claim, in light of the value 
contributed by all Essential Patent Claims for the same IEEE Standard practiced 
in that Compliant Implementation. 
 

• Existing licenses covering use of the Essential Patent Claim, where such licenses 
are not obtained under the explicit or implicit threat of a Prohibitive Order, and 
where the circumstances and resulting licenses are otherwise  sufficiently 
comparable to the circumstances of the contemplated license. 

Ex. 3, IEEE Standards Board Bylaws, § 6.1 (defining “Reasonable Rate”).  As the definition further 

provides, Reasonable Rates should also consider: (1) the value the patented feature contributes to the 

smallest saleable implementation, (2) royalty burden of other SEPs to that saleable unit, and (3) any 

existing licenses if not obtained under the threat of injunction and otherwise comparable.  IEEE 

explains that a Reasonable Rate should exclude the value arising from the cost or inability of 

implementers to switch from technologies included in a standard.  See IEEE Standards Board 

Bylaws, FAQ, at 12.  As the Department of Justice observes, “This provision aligns with generally 

accepted goals of RAND commitments, namely, providing the patent owner with appropriate 
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COMPLAINT 

alternative IEEE 802 wireless standards to perform the same or reasonably interchangeable 

functionalities (hereinafter, “Wireless Markets”).      

71. Examples of markets and submarkets encompassed within the Wireless Markets can 

be found by reference to the specific patents (and patent applications) that IDC claims are essential 

to the IEEE 802 wireless standards that were identified in its licensing declarations to IEEE.  After 

the adoption of these standards, IDC became the only commercially viable seller in each of the 

relevant Wireless Markets.  Furthermore, because of the lock-in effect described in paragraphs 

¶¶ 30-36, device manufacturers can no longer replace the elements of the widely-adopted standards 

with different technology.  As IDC itself has stated, “companies making, importing, using or selling 

products compliant with the standards covered by our patent portfolio, including all manufacturers of 

mobile handsets, tablets and other devices, require a license under our patents and will require 

licenses under patents that may issue from our pending applications.”  Ex. 2 at 6. 
 

COUNT I 
(Violation Of Section Two Of The Sherman Act) 

 

72. ASUS realleges and incorporates by reference the allegations set forth paragraphs 1–

71 above.   

73. In the context of the consensus-oriented private standard-setting environment of 

SSOs, IDC’s intentionally false promise to license essential technology on FRAND terms, coupled 

with SSOs’ and its members’ reliance on that promise when including the technology in the 

standard, and IDC’s blatant breach of its promise is actionable anticompetitive behavior in violation 

of § 2 of the Sherman Act.     

74. The monopoly power that IDC enjoys over the Cellular Markets and Wireless 

Markets is not a result of its superior business acumen, simple good fortune, or technical superiority.  

Rather, it is the result of IDC’s deliberate and continuous abuse of the standard setting process by 

making false and disingenuous representations to SSOs, including ETSI and IEEE, and their 

members to induce adoption of standards reading on its patents, and then leveraging these patents 

resulting in anti-competitive conduct. 
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COMPLAINT 

into the mobile device marketplace and by diverting resources and monies that otherwise would have 

fueled additional innovation in mobile devices.  

83. The on-going threat of harm to manufacturers of mobile devices, including ASUS, is 

compounded by IDC’s participation in efforts to prevent the adoption within ETSI, IEEE, and other 

SSOs of meaningful constraints on the charging of supra-competitive royalties or other abuses of 

monopoly power.  In particular, it has acted to thwart the reform by the SSOs of their IPR Policy.  

For example, as recently as December 2013, IDC actively opposed the adoption of new rules and 

policies that would limit the ability of members of ETSI who have made licensing commitments for 

their SEPs to seek injunctive relief or exclusion orders from the ITC.  And, even though IEEE 

further explained its IPR policy, on March 25, 2015, InterDigital states that it “will not make 

licensing assurances under the new policy.”  Ex. 40, Letter from InterDigital to IEEE Standards 

Board (Mar. 25, 2015).  

84. By its acts, practices, and conduct, IDC has unlawfully monopolized Cellular Markets 

Wireless Markets.  It has, among other things, made facial commitments to license its patents 

essential to the 2G, 3G, and 4G cellular network, and IEEE 802 wireless standards on FRAND terms 

when its true intent was to exploit the hold-up power of its purported SEPs to obtain supra-

competitive terms.   

85. As a direct and proximate result of IDC’s monopolization, ASUS has suffered injury 

to its business and property and is threatened by the imminent loss of profits, loss of customers and 

potential customers, and loss of goodwill.  ASUS suffers antitrust injury as a purchaser in the 

Cellular Markets and Wireless Markets because reasonable substitutes have been excluded and it has 

been deprived of the benefit of competition between those substitutes.  Because IDC has abused its 

wrongfully-acquired monopoly power, ASUS has been forced to expend significant resources 

defending against IDC’s unreasonable negotiation tactics and incurring one-sided licensing terms 

that violate IDC’s FRAND obligations.  If IDC’s conduct remains unchecked, ASUS faces the 

imminent threat of further loss or injury and of further antitrust injury because IDC intends to use the 

on-going threat of exclusion to obtain supra-competitive prices not just on its U.S. patents, but on its 

entire worldwide patent portfolio.   The seriousness of this threat is demonstrated by the fact that 
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J. Judgment that the 2008 PLA and the offers IDC made to ASUS are not FRAND; 

K. Judgment that IDC specifically perform its contractual obligation to grant a license on 

FRAND terms; 

L. Judgment that IDC is liable for promissory estoppel based on the declarations it submitted to 

SSOs, including ETSI and IEEE, committing to license its declared standard-essential patents 

on FRAND terms;  

A. Judgment against IDC for fraudulent inducement of ASUS into the 2008 PLA and a 

declaration that the 2008 PLA is either void, or, alternatively, unenforceable; 

B. Judgment against IDC for damages in the amount of excess royalties ASUS has paid IDC 

under the 2008 PLA;   

C. Judgment against IDC for interest for the amount of excess royalties ASUS has paid IDC; 

D. Judgment against IDC for punitive damages as a result of IDC’s fraudulent inducement of 

ASUS and violation of § 17200; 

E. Judgment that IDC has monopolized the Cellular Markets and Wireless Markets in violation 

of Section 2 of the Sherman Act, 15 U.S.C. § 2; 

F. Judgment that IDC has monopolized the Cellular Markets and Wireless Markets in violation 

of Section 17200 of California Business & Professional Conduct Code; 

G. Judgment against IDC for disgorgement of profits and restitution stemming from IDC’s 

violation of Section 17200; 

H. Judgment against IDC for the amount of damages ASUS proves; 

I. Treble damages pursuant to Section 4 of the Clayton Act; 

J. Such further equitable relief as necessary or appropriate, including full restitution to ASUS 

and/or disgorgement of all revenues, earnings, profits, compensation, and benefits that may 

have been obtained by IDC from ASUS, its customers, and its potential customers as a result 

of such unfair business acts and practices; 

K. Judgment granting ASUS its expenses, costs and attorneys fees; and  

L. Any other and further relief as the Court deems just and proper. 
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JURY DEMAND 

 ASUS demands a jury trial on all issues and claims so triable. 
 
 
 
Dated: April 15, 2015 

SIDLEY AUSTIN LLP 

By:    /s/ M. Patricia Thayer             
M. Patricia Thayer 

 
Attorneys for Plaintiffs 
ASUS COMPUTER INTERNATIONAL, and 
ASUSTEK COMPUTER INCORPORATED  
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