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IRENAS, Senior District Judge:

This antitrust matter comes before the Court on
Counterclaim-Defendant Avaya Inc.’s (“Avaya” of “Defendant”)
*motion for judgment as a matter of law on damages.” (Dkt. No.
1346)! The Court having considered the parties’ submissions;
oral argument having been heard August 14, 2014; and for good
cause, it appearing that:

1. This lawsuit began in 2006 with seven years of pre-
trial briefing and discovery. It led to a six-and-a-half-month
jury trial in which thirty witnesses were called to the stand
and over fourteen thousand pages of transcript recorded.

2. After five days of deliberation, the jury returned a
split verdict: Avaya was held liable for attempted
monopolization and the unlawful tying of certain PDS products,
but not liable for monopolization, conspiracy, or several other

counts of tying. See Jury Verdict (Dkt. No. 1322).

1 The Court has subject matter jurisdiction under 28 U.S.C. §
1331. Avaya moves pursuant to Fed. R. Civ. P. 50(b). Because
the Court writes primarily for the parties, knowledge of the
factual and evidentiary background is presumed. See e.g., Avaya
Inc. v. Telecom Labs, Inc., Civ. No. 06-2490-JEI, 2014 WL 97335
(D.N.J. Jan. 7, 2014).
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3. The verdict sheet asked two questions with regards to
damages: Did the antitrust claimants (“TLI/C”) prove by a
preponderance of the evidence that they were in fact injured by
Avaya conduct? Id. at 9 14. And if so, what is the “total
amount of damages” caused by Avaya’s “violation(s)”? Id. at {q
15. The jury was not asked to disaggregate damages in
accordance with either the type of conduct alleged, e.g.,
untruthful statements to consumers, conspiratorial conduct with
Business Partners, interference with customers’ machines, or
product-market disrupted, PBX or PDS.

4. At trial, TLI/C had introduced both its actual revenue
figures as well as two econometric models projecting lost
profits. One projected that all of Avaya’s conduct in both
markets caused $144 million in lost profits; the other indicated
$133 million. The jury awarded TLI/C $20 million in damages.
Id. at 9 15.

5. The parties currently litigate their combined ten
post-trial motions, whereby they seek either an altered judgment
in their favor or a new trial. This order explains the Court’s
denial of one such motion, Avaya’s motion for judgment as a

matter of law on damages. See generally Hearing Transcript of

August 14, 2014 Oral Argument, Avaya Inc. v. Telecom lLabs, Inc.,

Civ. No. 06-2490 (denying five of Avaya’s six post-trial motions

and taking the sixth under advisement).
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6. Avaya argues that because TLI/C’s models did not
identify how much lost profits were caused by each allegedly
unlawful act, the jury was incapable of reasonably estimating
the damages caused by those acts it deemed to be unlawful.

Consequently, Avaya concludes, the jury’s award cannot stand

because it is based on speculation and guess work. (Br. [1346]
at 23)
7. Avaya argues three judicial opinions require the Court

to disregard the jury’s verdict and grant judgment in its favor:

Comcast Corp. v. Behrend, -- U.S. --, 133 S. Ct. 1426, 1433

(2013); Coleman Motor Co. v. Chrysler Corp., 525 F.2d 1338 (3d

Cir. 1975); and MCI Commc’ns Corp. v. AT&T, 708 F.2d4 1081, 1160-

64 (7th Cir. 1983).

8. As illustrated below, the cases provide strong
evidence of the hostility shown private antitrust claimants,
especially those that are competitors;? the heightened
evidentiary standards imposed; and the protection provided
treble damages. They do not, however, require what Avaya now
asserts: that within the Third Circuit, if a jury hands down a

split verdict on liability, the econometric model introduced at

2 gSee also Jonathan I. Gleklen, The ISO Litigation Legacy of
Eastman Kodak Co. v. Image Technical Services: Twenty Years and
Not Much to Show for It, 27 ABA Antitrust 56 (Fall 2012).
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trial must quantify the economic harm caused by each allegedly
unlawful act.

9. The law is not so demanding. Rather, “[olnce a jury
has properly found causation of antitrust injury from unlawful
activity, [] damages . . . may be determined without strict
proof of what act caused which injury as long as the damages are

not based upon speculation or guesswork.” Bonjorno v. Kaiser

Aluminum & Chemical Corp., 752 F.2d 802, 813 (3d Cir. 1984).
Because TLI/C’s evidentiary showing meets this standard, Avaya’s

motion is denied.

10. In Comcast Corp. v. Behrend, a putative class

comprised of Philadelphia-area cable subscribers sued cable-
provider Comcast under §§ 1 and 2 of the Sherman Act. 133 S.
Ct. at 1430. In moving for class certification under Fed. R.
Civ. P. 23(b)(3), class counsel proposed four ways in which
Comcast’s conduct violated the antitrust laws and led to supra-
competitive pricing, thereby injuring plaintiffs. Id. The
District Court precluded three of the theories, but granted
class certification based on the fourth. Id. at 1431.

11. Because plaintiffs’ econometric model did not identify
the extent of supra-competitive pricing created by each theory,
Comcast argued on appeal that plaintiff’s failure constituted an
evidentiary deficiency under Rule 23 (b) (3), and thereby required

denying certification. Id. at 1432-33. A split panel of the
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Circuit disagreed, and affirmed class certification. The
Supreme Court agreed with Comcast, and reversed the Third
Circuit five to four. Id.

12. In a “straightforward application of class
certification principles,” the majority held the model’s failure
to identify certain losses caused by specific actions prevented
class counsel from proving damages on a class wide basis by a
common methodology. Id. at 1433. Consequently, the Court
ruled, certification should be denied.

13. In Coleman v. Chrysler Corp., the Third Circuit held

that a reduction in intrabrand competition by favoring “a
vertically integrated distribution system” could constitute “an
unreasonable restraint of trade under section one of the Sherman
Act.” 525 F.2d at 1346. Coleman, a former independent Chrysler
automobile dealer, alleged Chrysler violated the Sherman Act by
favoring its own factory dealers. Following a jury trial
resulting in plaintiff’s favor, the Third Circuit vacated the
judgment and ordered a new trial. The court found three errors
requiring vacatur.

14. One, the District Court submitted to the jury a
verdict form that conflicted with the instructions it provided.
When the Court first instructed the jury that the relevant
market was Dodge vehicles in Allegheny County, defense counsel

objected, and asked that the jury determine the relevant product
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market. Id. at 1343, n.8. The Court acquiesced. 1Id. However,
neither the District Court nor the parties edited the
interrogatory, which asked only if Chrysler attempted to
monopolize the market for Dodge automobiles in Allegheny County.
Id. at 1349, n.18.

15. Second, Plaintiff’s counsel engaged in an extended
cross-examination and introduced a series of documents the
Circuit Court found to be sufficiently “prejudicial” as “to
require a new trial.” Id. at 1351.

16. Lastly, the Circuit held plaintiff’s damages evidence
insufficient to allow the jury to quantify plaintiff’s loss by
*just and reasonable inference.” 1Id. at 1353. Plaintiff’s
model projected plaintiff’s income in a hypothetical market
wherein no factory dealers existed. Id. at 1352. However,
plaintiffs only alleged, and consequently the jury only found,
that some of the conduct of the factory dealers was illegal.

The jury did not determine that their existence violated the
law. Consequently, this discrepancy, combined with the fact the
model “ignored the deteriorating character of the neighborhood
in which Coleman was located,” led the court to hold that the
jury could not “have determined plaintiff’s damages by just and
reasonable inference[.]” Id. at 1350. A new trial was ordered.

Id. at 1354. gSee also R.S.E. v. Pennsy Supply, Inc., 523 F.

Supp. 954, 971 (M.D. Pa. 1981l) (granting defendant’s motion for
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judgment n. o. v. because of plaintiff’s “failure to provide
either a reasonable damage model or sufficient raw data from
which damages . . . could be determined[.]”).

17. Lastly, in MCI v AT&T, MCI filed a 22 count complaint

alleging AT&T violated §§ 1 and 2 of the Sherman Act by engaging
in predatory pricing, denying interconnections, negotiating in
bad faith, and unlawful tying. 708 F.2d at 1092. The district
court granted AT&T summary judgment on seven of the 22 counts.
After trial, the jury found in favor of AT&T on an additional
five, but found for MCI on the remaining ten. Id. 1In addition,
the Seventh Circuit "determined that the jury's finding for MCI"
on two additional counts "must be set aside" because of
insufficient evidence. Id. at 1163.

18. The appellate court further held that MCI's damages
award must be set aside and the case remanded for a new damages
trial. The Court found MCI’'s econometric model failed to
provide sufficient evidence for either the jury to differentiate
the causes of damages, or for the Court to disaggregate the
jury's award. The Court consequently ordered a new damages
trial. Id. at 1160.

19. As noted above, these cases show the high hurdles a
private antitrust claimant must pass to obtain treble damages.
They do not, however, support the assertion that within the

Third Circuit, an econometric model’s failure to identify
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specific economic damages requires the dismissal of the claims
when the jury renders a split verdict.

20. Rather, the Court requires only that sufficient
evidence be available on which a reasonable estimation can be

made. See Coleman, 525 F.2d at 1353 (“[D]amage issues in

[antitrust] cases are rarely susceptible of the kind of
concrete, detailed proof of injury which is available in other
contexts. The [Supreme] Court has repeatedly held that in the
absence of more precise proof, the factfinder may conclude as a
matter of just and reasonable inference from the proof of
defendants’ wrongful acts and their tendency to injure
plaintiffs’ business . . .7).

21. Based on TLI/C’s combined showing, see Opp’n Br. at
29-30 (highlighting the revenue figures TLI/C introduced at
trial in addition to the econometric models), that standard has

been met.
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Accordingly, ﬁ¢/

14
IT IS on this day of August, 2014,
ORDERED THAT:

(1) Avaya’s motion for judgment as a matter of law (Dkt. No.

1346) is hereby DENIED.

| N

/l

Josf;h E. Irenas, S.U.S.D.J.

I
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