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MEMORANDUM OPINION.
BNLfood Investments Limited SARL' (“BNLfood”) sued Martek
Biosciences Corporation (“Martek”) for violations of Section 2

of the Sherman Act,” Section 3 of the Clayton Act,’® and the
Maryland Antitrust Act.? Pending is Martek’'s motion for summary
judgment. For the following reasons, the motion will be

granted.

! The docket lists the plaintiff as “BNLfood Investment SARL.”

The amended complaint and subsequent documents have named the
plaintiff as “BNLfood ihvestments Limited SARL.” See also P1.
Ex. 26 at 78-79 (confirming identity and spelling). The Clerk
of the Court will be directed.to cerrect the docket accordingly.

‘15 U.38.C. § 2.

* 15 U.8.C. § 14.
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Md. Code Ann., Com. Law §§% 11-201 et seq.




I. Background®

Martek is a biotechnology company whose products include
fatty acids from microorganisms.® Def. Ex. 9 at 2. Martek sells
docosahexaenoic acid (“DHA”) derived from algae and arachidonic
acid (“ARA") from fungus for use in infant formula.’ Id.
Martek'’'s DHA and ARA are separate producté. See Def. Ex. 9 at
2-3; Def. Ex. 10 at 91:19-25. DHA and ARA assist in infant
brain and eye development. Def.-Ex. 9 at 3. The two compounds
appear to work together fo; this development, although the
proper ratio and exacf mechanism are currently unknown. See,
e.qg., Pl. Ex. 166; Def. Ex. 4.

BNLfood is a holding company for a family of companies ‘that

produce food, chemicals, pharmaceuticals, and other products'.B

* In reviewing a motion for summary Jjudgment, the nonmovant ' s
evidence “is to be believed, and all justifiable inferences are
to be drawn in his favor.” Anderson v. Liberty Lobby, Inc.. 477
U.S. 242, 255 {(1986) . ' -

5 on June 20, 2012, Martek was .merged into DSM Nutritional -
Products, LLC. ECF No. 62. The Clerk of the Court will be -
directed to correct the docket to reflect this change. For

gsimplicity, the Court wiil refer to “Martek” throughout.

7 Under the Food, Drug, and Cosmetic Act and implementing
regulations, “infant formula” is a food for persons not more
than 12 months old simulating or substituting for human milk.
See 21 U.S.C. § 321(z}); 21 C.¥.R. § 105.3(e}. '

® Like the parties, the Court will generally use “BNLfood”

generically to refer to the various related entities unless

there is a specific reason to do otherwise. See generally ECF

' Nos. 78, 82. The holding company will be referred to as
“"BNLfood SARL.” ' '




See Def. Ex. 25 at 207:1-16; Def. Ex. 26 at 79:15-21. The Lipid
Company is the BNLfood subsidiary r§8ponsible foxr phosphelipid
products, including DHA ahd ARA from eggs.. See Def. Ex. 26 at
169:16-24. DHA and ARA cannot be Separated in BNLfood's
products. Def. Ex. 3 at 59:21-22.

A. Martek’s Sales of DHA and ARA

Sincé 2005 Martek has maintained a nearly 100% market share
of the DHA and ARA used in infant formula in the United States

by supplying four infant formula manufacturers: Mead Johnson &

Company ("Mead”), Abbott Laboratories (“Abbot”), Nestle, Ltd.
{"Nestle”), and PBM Products, LLC (“PBM”). See, e.g., Pl. Ex. 2
at 88:7-21; Pl. Ex. 527 (agreements). In 2011, Mead had

approximately 45% of ﬁhe U.S. market for infant formula, Abbott
24%, Nestle 21%, and PBM most of the rest; Martek supplied éll
of their DHA and ARA.T See ﬁef. Ex. 5; Def.-EX. 10 at 86:15—
87:1.

In 2002, Mead waé the first manufacturer to offer infant
formula with DHA and ARA in the United States, using Martek’s
products. Pl. Ex. at 50:24-51:10. Although the other
manufacturers'make préducts underrtheir own names, PBM makés
generic store brand products for various retailefs. See Def.

Ex. 10 at 86:21-23.




At some point,® Martek notified Mead of a price increase to
occur during the fall of 2005. Pl. Ex. 14 at MTK-E-0051186.
Effective Jénuary 1} 2006, Martek and Mead executed a sole
source agreement (“SSA*), where Mead agreed to purchase all of
its required DHA and ARA for use in infant formula from Martek.
P1. Ex. 13. According to Martek documents,.“Mead gigned its
supply agreement with the expectation that Martek was increasing
price.” Pl. Ex. 14 at MTK-E-0051186. Martek’'s focus then
shifted to “locking—upIMartek’s other major customers.” P1l.
Ex. 10 at MTKO0006160.

Tn April énd May 2007, Martek notified its other customers
that it was going to increase it prices for DHA and ARA
effective July 1, 2007.'® Pl. Ex. 17. In October 2007, Abbott
signed an SSA with Martek, retroactive to january i, 2007. P1.
Ex. 18. DNestle and PBM did not agree to S8As, and Martek
increagsed their prices. See P1. EX. 21 at MTK-E-0096778; éli‘
Ex. 24; Pl. Ex. 133.' To avold another price increase, PBM!
signed a new license and supply agreement in September 2005.
See Pl. Exs. 27-29. This agreeﬁent, although net an S38A, gave
PEM pricing options with (A) Martek as the sole source of both
DHA and ARA or (B) Martek as the sole source of either DHA or

ARA. Pl. Ex. 142 at MTK0004238.

% The date is not in the record.

19 The increases varied among the customers. See P1. Ex. 17.
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Under Martek’s original SSAs, Mead and Abbott could
terminate the sole-source provisions éffective December 31,
2011, which coincided with the expiration of some of Martek’s
patents. See P1. Ex. 30 at MTK-E-0080062. 1In 2009, Cargill, a
producer of ARA but not DHA, was looking to begin selling ARA to
the infant formula manufacturers. S5ze, e.qg., Def, Ex. 8 at
75:14-76:12. Facing the possibility of other suppliers entering
the market, Martek devised pricing projections showing that it
would be able to keep prices higher by arranging for SSAs with
infant formula manufacturers. See Pl. Ex. 58 at MTK0020719.
Although Cargill made overtures Lo Mead'about the sale of ARA,
Mead was worried about the érice and availability of DHA from
Martek, the only supélier. See Pl. Ex. 34; P1. Ex. 35 at 84:3-
8. 'Bf June 2010, Mead_amended its SSA with Martek, effective
through the end of 2@15. P1. EXZ 36. Although the price
declined each year, %hg 2015 ARA price was still higher than
that cffered by Cargill in 2009. Pll Ex. 4 at 71:9-14. Martek
believed that the Megd extension would ‘establish({] a template
and pricing model for negotiations with our other customers.”
Pl. Ex. 31 at MTK0020789. Ethan Leonard, a Martek employee,
testified that Mead éffectivély got a discount through-the
stable price of the SSA because of inflation. Def.-Ex. 10 at
57:22-58:1. However, Mértek ddcuments indicated that Mead could

have saved $9 million “on a net present value basis” by




- switching to competitors after the expiration of the original
SSA. P1l. Ex. 31 at MTKO020789.

On December 16, 2010, Abbott also extended its SSA with
Martek through 2016. Def. Ex. 23. Martek then looked to
execute an SSA with PBM, believing if PBM “were to move to an
alternatiye DHA/ARA supplier in the U.S., then it would improve
the likelihood that Mead, AbbottVOr Nestle would do the same
when coﬁtractually permitted.” Pl. Ex. 43 at MTK-E-0070466.
After being pressured about the need to main;ain the same |
formulations as the'maiket leaders, PBM agreed toc an SSA
effective December 1, 2011. See Pl. Ex. 15; Pl. Ex. 48.

Currently, Nestle is the only one of the four U.S. irnfant
formula manufacturers without an SSA with Martek, although there
have been some negotiations about such an agreement. See{ e.qg.,
Pi1. Ex. 56. Nestle's current agreement with Martek conta%ns
several pricing options, with considerébly nigher prices if_
Nestle does not purchase -all of its DHA and ARA from Martek.
See P1. Ex. 6 at 34. |

Martek attributes the SSAs wiﬁh permitting it to develop a
new strain of DHA. Def. Ex. 10 at 262:7f9' Mark bﬁnaway;'a
Martek emplovee, testified that the SSAsrallowed Martek to have
assumptions about the guantity of DHA and ARA that it would
sell. Def. Ex. 11 at 138:19-23. Another, Peter Nitze,

testified that the S8SAs did not make the supply more.
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predictable, and Marﬁek did not expect it te. Pl. Ex. 9 at
88:2-12. Additionally, Martek’s 2010 Form 10-K stated, “We have
limited visibility into our customers'’ futuré acﬁual level of
demand.” Def. Ex. 9 at 23.

B. BNLfood and the Infant Formula Market

BNLfood first tried to market its DHA and ARA products in
the United States around 2000, with greater effort from 2004 to
2009. Def. Ex. 29 § 4. To assist its efforts, BNLfood retained
Michael Hawes as its agent in the United States. See Def. EX.
26 at 55:14-24,

In 2007, BNLfood dééided to build a new-facility for the
production of DHA and ARA for big markets, such as-the United
States. Def. Ex. 3fat 127:8-15. By March 2010-the plant was in
ope;ation for testing, although ordérs for customers were not
delivered until jul? 2011. S5ee Def. Ex. 26 at 71:19-22; Def.
Ex. 33 at 84:13-1% | |

In'anticipatioﬁ of its new production capacity, BNLfood
began discussions with the four U.S. infant formula
manufacturers for sale of its DHA and ARA products. On November
9, 2009, BNLfood reﬁresentatives met with Mead persohnel;
however, the Mead employees present “wére in general agreement
that the DHA and ARA products marketed by [ENLfood] did npt
merit further evgluation or congideration by [Mead] at the

time.” Def. Ex. 6 § 6. Mead was concerned because BNLfood’s




products were derived from eggs, an allergen, and additional
ciinical testing would be requiréd. Id. On Mérch 9, 2010, a
Mead employee who was not at the meeting emailed ENLfQod that
its products “might have our interest and shouid be evaluated
against our business strategy.” Pl. ExX. 69. On May 28, 2010,
Hawes reported that Mead was “currently reviewing their policy”
on DHA and ARA products “as the rules from end 2011 (sic) will
differ with expiration of patent Martek (sic).” Pl. Ex. 65.

. Mead apparently had no further contact with BNLfood. Pl. Ex. 70
at 31:16-311:15.

BNLfocd’s negotiations with Abbott in 2009 and 2010; were
similarly unproductive. In August 2009, Hawes reported that an
hbbott employee disclosed the SSA with Martek. Def. Ex.;42.
Although negotiations appear to have continued, on December 39,
2009, an Abbott representative stated “[alt this time, w; ére
not interested in working with [BNLfood] in regards to G%ASU”
status for {BNLfobd’s] lipidringredient. Due to the'invéstment

required to add [BNLfood’s] ingredient to our products, this

! GRAS is an acronym for “Generally Recognized as Safe.”"
Recognition as GRAS, or approval as a food additive, is required
before an ingredient may be added to infant formula. See Def.
Ex. 15 at 19:10-22. There are two ways 1in which a product can
be GRAS. First, the manufacturers can submit data to the Food
and Drug Administration (“FDA”) for review. Id. at 20:7-12.
Second, the manufacturer can undertake the same tests but submit
the data to the FDA only if challenged. Id. at 20:16-21:1.
Generally, the GRAS process involves an expert panel determining
the safety of the ingredient. Id. at 39:9-12.
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opportunity was ranked a lower priority than other products at
this time.” Pl. Ex. 110. BNLfood and Abbotﬁ last met in
January 2010, appérently without success. See Def. Ex. 7.
There were no further negotiations between BNLfood and Abbott.

BNLfcod also had no success with PBM. Although BNLfood and
PBEM were engaged in active discussions, at a October 14, 2010 |
éonference'call, PBM stated that BNLfood’'s price “was a deal
breaker as.it was 3 to 5 times more expensive” than Martek’s.
Def. Ex. 57. PBM was also concerned.about the progress of
BNLfood’'s GRAS submission. See Def. Ex. 49. ©Nevertheless, PBM
requested samples from BNLfood, which were provided in November
2010. See P1. EX‘."79; Pl. Ex. 80. On June 13, 2011, PBM
requested additiénél samples for evaluations and trials. Pl.
Ex. 82. It appears that BNLfood had nco further contact with
PBM. :

Nestle has léﬁg_béen é customer of BNLfood in Europe, and
BNLfood sought toiéxpand their relationship to the United
States. See Pl. Ex. 83 at 43:16-44:6. 1In early June 2009,
Hawes spoke to a new Nestle representative who stated that it
would be difficult:doing business witﬁ BNLfood in the United
States “because they have a contract with Martek through 2012
which is very strong.” Pl. Ex. 66. On June 22, 2009; Nestle

expressed interest in BNLfood’s DHA and ARA products “especially

about any available phospholipid-DHA formulations targeted at




the infant formula market.” Pl. Ex. 87. On November 11, 2009,
Nestle expressed interest in BNLfood’s keing a supplier for ARA.
Fl. Ex. 92l Although Nestle appeared to prefer pure ARA, which
BNLfood does not offer, Nesgtle “would consider also the presence
of DHA because DHA would be part also of the mix.” See id.

Also in Novémber 2009, Nestle rebresentatives met with
Hawes in the United States; Nestle receifed samples from BNLfood
in March 2010. Pl. Ex. 95. 1In 2010, BNLfood believed that for
Nestle’s business, it wouid need- -clinical studies and to address
the ggg—based allergy issue. See Def. Ex. 46 at BNL0O028C05. By
November 2010, Nestle experts had evalﬁated BNLfood’s DHA and.
ARA products and gave a “positive opinion for applications in
products.” Pl. Ex. 86 at BNL0006642. However{ the onl? Nestle
.unit interested was a dairy business in China.' id. BNLfoodlhas
no further contact with Nestle in tﬁe United States. Sée-Pl.-
Ex. 97 at 374:13-15. |

In December 2011, BNLfood submitted its GRAS notiﬁication
to the FDA for its DHA and ARA products. Def. Ex. 15 éé 40:8-9.
On March 16, 2012, and June 8, 2012, the FDA sent BNLfood
‘questions about its notification, which BNLfood duly anéwered.
Def. Ex. 4; Def. Ex. 16. OCn November 20, 2012, the FDA sent
BNLfood a “No Questioné” Lettér abouﬁ its GRAS notice. ECF No.

86-1.
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C. Relations Between BNLfood and Martek

In January 2007, BNLfood sought to purchase ARA fbr use in
chicken feed to help produce eggs with the correct amounts of
ARA. and DHA. See Pl. Ex. 98 at MTK-E-0014859. E¥plaining that
Martek did not sell ARA forxr “animal applications,” a Martek
representative denied the reguest. Id. at MTK-E-0014858.

Martek later clarified that the use of its ARA in infant formula
required a license to the formula manﬁfacturer, and thus it
could not sell ARA through distributoré‘ Id. It also stated
that the end use of BNLfoqd’s pfoducts in infant formula would
compete with Martek's .business, aﬁd “{ilJt is not in our interest
to further the acceptance of egg phospholipid as an alternative
ARA ingredienﬁ.”.‘ld.

In April 2009, Martek employees were planning to visit a
trade show whererbdmpetitors, including BNLfood, would be
ekhibitors. Pl.zﬁg. 103. -Although the discussionsg listed
BNLfood as‘one éf.the vendors, Martek employees did not have any
Specific plans fgf it. See id. At the show, Martek employees
obtained BNLfood literature. See Pl. Ex. 104. |

In June 2009; Martek employees visited BNLfood and decided
to “make an assessment of what sort of threat thié is."” Id.
There was apparently no further investigation.

BNLfood was also examining its compétition with Martek.

The minutes of BNLfood’'s December 21, 2010 board meeting

11




examined Martek’s pricing strategy as a “dumping practice”

because Martek sold “at a loss in réal cost to exclude its
competitors from the market.” ©Def. Ex. SO0OA at BNL0037619
(certified translation of Def. Ex. 50). However, BNLfood also
indicated that the price of oils like those produced by Martek
was in decline due torpressure from Cargill and Chinesge
manufacturers. Def. Ex. 54 at BNL0O006726.

D. Procedural History

‘On February 17, 2011, BNLfood filed suit seeking treble

damages, a permanent injunction, and attorneys’ fees.for
violations of 8 2 of the Sherman Acﬁ, § 3 of the Clavyton Act,
and the Maryland Antitrust Act. ECF No. 1. On May 5, 2011, it
amended the complaint. ECF Ne. 12. On August 10, 201?, Martek
moved for summary judgment. On September 10, 2012, BNLfood
opposed. ECF No. 82. On September 28, 2012, Martek r?plied,
ECF No. 84. |
IT. Analysis

. Legal Standard

Under Fed. R. Civ. P. 56(a), summary judgment “shall [be]
grant [ed] . . . if the movant shows that there is no:genuine
dispute as to any material faét and the movant is entitled to

12

judgment as a matter of law.” Fed. R. Civ. b. 56(a) . In

' Rule 56(a), which “carries forward the summary-judgment stan-
dard expressed in former subdivision (c),” changed “genuine

12




considering the motion, “the judge’s function is not . . . to

weigh the evidence and determine the truth of the matter but to
determine whether there is a genuine issue for trial.” Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 249 {1986). A dispute
about a matefial fact is genuine “if the eévidence is such that a
reasonable jury could return a verdict for the nonmoving party.”
Id. at 248.

The Court must “view the evidence in the light most favorable
to . . . the nonmovant, and draw all reasonable inferences in
fhis] favor,” Dennis v. Columbia Colleton Med. Ctr., Inc., 290
F.3d 639, 645 (4th Cir. 2002), but the Court must abide by the
faffirmative obligation of the trial judge to prevent factually
unsupported ciaiﬁs and defenses from proceeding to trial,”
Bouchat v. Balt. Ravens Football Club, Inc., 346 F.3d 514, 526
{4th Cir. 2003) kinternal quotation marks omitted).

B. Marteﬁ!s Motion

Martek assefts that it is entitled to summary judgment
because itsg agrééments are not anticompetitive, and BNLfood

lacks standing. ECF No. 78-1.

‘issue’ [to] genuine ‘dispute,”” and restored the word *‘shall’
to express the direction to grant summary judgment.” Fed.
R. Civ. P. 56 advisory committee’s note.

13




1. Antitrust Claims

Martek asserts that it is entitled to summary judgment
because (1) BNLfood has failed to provide evidence of the
relevant product market, {(2) Martek does not possess market
power, and (3) Martek’s actions were not anticompetitive under
the Rule of Reason.'’ ECF No. 78-1 at 30. Exclusive dealing
arrangements are ﬁot per se antitrust violations. Chuck’s Feed
& Seed Co., v. Ralston Purina Co., 810.F.2d 1289, 129%3 (4th Cir.
1987} . For exclusive dealing to violaﬁe § 3 of the Clayton Act,
(1) the line of commerce must be identified, (2) “the area of
effective competition in the known line of commerce must be
charted,” and (3) “the competition foreclosed by the contract
must be found to constitute a substantial share of thérrelevant
market.” Tampa Elec. Co.‘v. Nashville Coal Co., 365 U.S. 320,

327-28 (1961); see Chuck’s Feed & Seed, 810 F.2d at 1293.

13 Martek generally asserts these arguments under the breoader

test of § 3 of the Clayton Act which requires a contract for the
viclation; § 2 of the Sherman Act reguires willful maintenance
of a monopoly, but no contract. See ECF No. 78-1-1 at 31 n.Z26;
see also 15 U.S8.C. §8 2, 14; United States v. Grinnell Corp.,
384 U.S. 63, 570-71 (1966} ; Cavalier Telephone, LLC v. Verizon
Va., Inc., 330 F.3d 176, 183 (4th Cir. 2003).

Additionally, interpretation of Maryland antitrust law is
"guided” by the interpretation of the analogous federal statute.
See Md. Code Ann., Com. Law § 11-202{a) (2); Natuvural Design, Inc.
v. Rouse Co., 48% Bh.2d 663, 666 (Md. 1984). Accordingly, only
one analysis 1s necessary.

14




a. Product Market

Martek asserts that BNLfood has failed to prove the
relevant product market. ECF.NO. 78-1 at 31. BNLfood asserts
that Martek’s reading of the complaint and evidence is
incorrect, and, even iﬁ Martek is correct, there is a genuine
dispute of material fact. ECF No. 82 at 12.

In examining én alleged antitrustrviolation, the Court
*must first define the relevant market because the concept of
competition has no meaning outside its own arena.” Satellite
Television & Associated Res., Inéi v. Cont’l Cablevision of Va.,
ITnc., 714 F.2d 351, 355 (ath Cir. 1983); see Berlvn Inc. v.
Gazette Newspapers, Inc., 73 FJ App’x 576, 582 (4th Cir. 2003).
"A relevant product market is composed of products that have
reasonable interchangéability for the purposeé for which théy
are produced.".;Berlyn, 73 F. App’'x 576 (quoting United States
v. AB.T. duPont?dQ Nemours & Co., 351 U.S. 377, 404 (1956} ).

BNLfcod ailegés that “[t]lhe relevant product and geographic
markets . . . g}e the manufacture and sale of DHA and ARA
nutritional ingredients for use in infant formula in the United
Stat';es.”lé ECF No. 12 ¢ 23.

Martek interprets the éomplaint as alleging a single

product market for the manufacture and sale of DHA and ARA for

1 Although Martek “does not agree with the geographic market

pled in the Amended Complaint,” it has not presented any
argument against it. Ses ECF No. 78-1-1"at 31 n.28.
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use in infant formula. ECF No. 78-1 at 31. It contends this
interpretation excludes resellers, companies that make their own DHA and
ARA but do not sell to others, and product given away for testing purposes
from the relevant product market. Id. at 32.

Despite Martek’s argument, under the interchangeability test there is
no reason for the market to exclude resellers of DHA and ARA. There is no
evidence that DHA and ARA that has been resold differ from BNLfood’s DHA
and ARA--nor does Martek argue such. Despite arguably unclear pleading by
BNLfood, under the interchangeability rule, a reasonable jury could find
that resellers are included in BNLfood’s definition. See DuPont, 351 U.S.
at 404; Def. Ex. 2 at 134:6-20. Similarly, manufacturers of infant
formula who make their own DHA and ARA or distribute the phospholipids
without change can be found to be included in the market. See Berlyn, 73
F. App’x at 852-53 (adjusting analysis of market to the relevant consumer
when improperly pled and argued). Martek’s argument about BNLfood’s
description of the alleged market is too restrictive--its focus should be
on the realities and operations of that market. See id. Martek has not

shown any fatal deficiencies in BNLfood’s definition of



the relevant market, and a reasonable jury could agree with that

definition.?®
b. Market Powsr
Martek next asserts that the evidence shows that it.does
not have market power. ECF No. 78-1 at 32. BNLfood asserts
that the evidenge sho@s that Martek hag, and‘abuses, menopoly

6

power.*®  ECF No. 82 at 15.

' In its reply memorandum, Martek raises a new argument that DHA

and ARA are not actually interchangeable to be part of the same

market. See ECF No. 84 at 21-22. Although DHA and ARA can be

sold separately, as Martek does, there is evidence that the two
compounds work together to have beneficial developmental
effects. See Pl. Ex. 166 (scientific study); Def. Ex. 4 (FDA
noting that [t]lhe ratio of ARA to DHA, although not entirely
understood is considered to be nutritionally important.”).

Because of this uncertainty as to the exact interaction between

and interdependence of DHA and ARA, a reasonable jury could

conclude that they are part of the same market. See Def. Ex. 2

at 133:7-10 ("What’s relevant is the market for the bundle that

includes both.”).

16 Although Martek frames the inquiry in terms of “market power,”
the cases it cites concern monopoly power. See ECF No. 78-1-1
at 32. Section 2 of the Sherman Act prohibits, inter alia,
actual monopolies, which BNLfood alleges that Martek has. See
ECF No. 12 § 53. 1In contrast, § 3 of the Clayton Act prohibits
the “probable effect” of the foreclosure of competition. See
Microsoft, 253 F.3d 34, 69 (D.C. Cir. 2001) (citing Tampa
Electric, 365 U.S. at 327). Some courts have applied the same
test of market foreclosure to claims under § 1 of the Sherman
Act and § 3 of the Clayton Act. See, e.qg. Roland Mach. Co. v.
Dresser Indus., Inc. 749 F.2d 380, 393 (7th Cir. 1984} (Posner,
J.). But see e.g., Barr Labs., Inc. v. Abbott Labs., 978 F.2d
98, 110 (3d Cir. 1992) (holding that § 3 of the Clayton Act
imposes a “more rigorous standard(}”). “Monopoly power under §
2 requires, of course, something greater than market power under

’ § 1.” Eastman Kodak Co. v. Image Technical Servs., Inc., 504
U.S. 451, 480 (19%2). But cf. Microsoft, 253 F.3d at 70

(positing that in certain circumstances, a monopolist’s

17

o




Monopoly power in a market is “the power to control prices
or excludercompetition." United States v. E.I. duPont de
Nemours & Co., 351 U.S. 377, 391 (1956). “Although-the
‘existence of [monoboly] power ordinarily may be.inferred from
the predominant share of the market’ . . . béoause of the
possibility of compétition from new entrants, looking to current
market share can be 'misleading.’“?’

There is no dispute that Martek controls nearly 100% of the
current market Tor DHA and ARA in infant formula and currently

has SSAs with three of the four primatry distributors.'® This is

contracts could violate § 2 but not § 1). Even if § 3 of the
Clayton Act and § 1 of the Sherman Act are not analyzed under
the same standard, § 3's probable effect test means that the
showing of power requires a lesser showing than a current
monopcoly under § 2. See Tampa Electric., 365 U.S. at 328
("[Tlhe competition foreclosed by the contract must be found to
constitute a substantial share of the relevant market.”) .
Despite Marteb’s framing of its market power as monopoly power,
it expressly states that it was engaging in a Clayton Act
analysis, rathier than the stricter Sherman Act analysis. ECF
No. 78-1 at 31 n.27. Because there is sufficient evidence for a
reasonable jury to find that Martek has a monopoly, the Court
need not analyze the differing standards.

Y United States v. Microsoft Corp., 253 F.3d at 54 (gquoting
United States v. Grinnell Corp., 384 U.S. 563, 571 (1966); Hunt-
Wesson Foods, Inc. v. Ragu Foods, Inc., 627 F.2d 919, 924 (9th
Cir. 1980}; citing Ball Mem’] Hosp., Inc. v. Mut. Hesp. Ins.,
inc., 784 F.2d 1325, 1336 {7th Cir. 1986)).

" Martek asserts that even a 100% market share does not mean a
monopoly, citing Los Angeles Land Co. v. Brunswick Corp., 6 F.3d
1422 (9th Cir. 1993). ECF No. 84 at 22. 1In that case, however,
two cowpetitors withdrew from the market--cone after a fire--and
there was no evidence of control of the market. See id at 1425-
26, 1429.
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more than sufficient to raise an inference of monopolization.
See E.T. duPont de Nemours & Co. v. Kolon Indus., Inc., 637 F.3d
435, 450 (4th Cir. 2011). Further, Martek’s SSAs with the
majority of the sellers in the marketplace indicate an attempt
to con£r01 the market in the future. See Ball Mem’l Hosps. V.
Mut. Hosp., 754 F.2d 1325, 1336.

Martek asserts that BNLfcod's own.board indicated that
"Martek’s pricing was too low.” ECF No. 78-1 at 34 (emphasis in
original). The Board minutes on which Martek relied indicate
that “Martek policy translates actually to a dumping practice

it sells at a loss in real ceost to exclude its competitors
from the market.” Def. Ex. 52A at BNLOO37619. Martek supports
this assertion with BNLfood’s business strategy docﬁment that
indicated that prices for ARA and DHA “remain in decline due to
competition (Cargill, Chinese players).” ECF No. {B;l at 34
{quoting Def. Ex. 54 BNL0006726 (emphasis added)).é'pumping at a
lower price is generally an unsuccessful strategy go obtaiﬂ or
maintain a monopely. See Matsushita Elec, Indus. Cé., Ltd. v..
Zenith Radio Corp., 475 U.S. 574, 591 (1986).

However, there 1is élso evidence to the contrafy. Martek’s
projections show that it wouid be able to sell the DHA and ARA
at a greater price through the SSAs than the market would

otherwise support. See Pl. Ex. 58 at MTK0020719. Further,

during the SSA renegotiations, Cargill offered U.S. competition
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only for ARA; Martek remained the sole supplier of DHA. See Pl.
Ex. 34. Meade was concerned that Martek would be able restrict
the availabiiity and price of its bHA. rSee id.; Pl. Ex. 35 at
84:3-8. Accordingly, tﬁere is a genuine dispute of material
fact of whether Martek was actually able to control prices.

rAdditionally, the S5SAs by design excluded competition.
Although, Nestle has not had an SSA with Martek, Martek's SSAs
with the other three manufacturers made it the sole source for
DHA and ARA in over 70% of the market. This could support a
jury finding .of moncpeoly power.

BNLfood, and other potential competitors, also face

significant entry barriers to the market. Potential entry

barriers are. (1) licensure and regulatory reguirements, (2)
“control bf an egsential or superior resourcé," (3) “entrenched
buyer preferénce”, (4) capital markets impoéing higher costs,
and (5) econém%es of scale. W. Parcel v. United Parcel Serv. of

Am., Inc., 190 F.3d 974, 975 {9th Cir. 1999) (internal quotation

).19

marks omitted Any DHA and ARA used in infant formula must

e Martek’'s reading of Western Parcel Express is far too

restrictive. Martek asserts that Western Parcel Express stated
that entry barriers are only “additional long-run costs that
were not incurred by incumbent firms but must be incurred by new
entrants” and Martek was not free of any regulatory hurdles that
BNLfood must overcome. ECF No. 84 at 24 (quoting W. Parcel
Express, 190 F.3d at 975). However, Western Parcel Express made
clear that the long-run costs were only one form of entry.
barrier; another is “factors in the market that deter entry
while permitting incumbent firms to earn market returns.” W.
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first be GRAS, and the manufacturer of the fqrmula must make
certain assurances to the FDA before the formula may be
marketed. See 21 U.S.é.-§ BSOa(d)l Any new entrant also faces
an extreme form of entrenched buyer preference: the SSAs for
Martek’s formg of DHA,and ARA. From Martek’s-market share,
control of prices, and exclusion of competition through SSAs and
entry barriers, a reasonable jury could find,that Martek has
monocpoly power.

c.  Rule of Reasocon

Martek next argues that its SSAs are procompétitive under
the “rule oﬁ reason” and thus it is not Subject to antitrust
liability. ECF No. 78-1 at 34.

Under the rule of reason, the Court “must coﬁéider whether
there are any procompetitive justifications for the use of the
particular vertical restriction at issue.”?? Chuc%’é_Feed &
Seed, 810 F.2d at 1294 (citing Arizoné V. Maficop%‘cnty. Med.
Soc’y, 457 U.S. 332, 353 (1982)). Although the rgle of reason

is originally a doctrine for § 1 of the Sherman Act, courts have

Parcel Express, 190 F.3d at 975. The court then listed the
above factors. Id.

*® “A ‘vertical’ restriction is one that is embodied in an
agreement between a seller and a purchaser of a product, and
which restricts the activities of the purchaser with respect to

third parties.” Chuck’s Feed & Seed, 810 F.2d at 1294 n. 2.
"By contrast, a ‘horizontal’ restriction involves agreements
between competing sellers or competing buyers.” Id.
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applied it to both § 2 and Clayton Act exclusive dealing casges.

See, e.g., ZF Meritor, LLC v. Eaton Corp., 696 F.3d 254 {24 Cir.
2012) (equusive dealing); Microsoft, 253 F.3d ét 59 (section
2).

Martek asserts that its SSAs are procompetitive because it
can offer its customers lowéf prices, “leading ultimately to
lower consumer prices for infant formulé at the retail level.”
ECF No. 78-1 at 35. There is genuine dispute about whether the
SSAs gave customers lower prices on DHA and ARA. Leonard
testified that Mead Johnson got a “discouht“ because the SSas
locked in a price and were not subject to inflation. Def. Ex.
10 at 57:22-25., 0On the other hand, Martek’s internal documents
staﬁed thatJMartek would have to make initial price concessions
to maintain higher_érices after thé initial S;SAs-eXpi_red.21
Accordinglyi there is a genuine dispute of material fact about

whether the:SSAs actually lowered prices in the long term and

the effect of that pricing.??

** See P1. Ex. 31 at MTK0020789 (“"Mead would save approximately
$9 million by switching to competitors on a net present value
basis,” based on an SSA until 2013); id. at MTK0020793 (“Hold
now, will likely have to take deéper cuts later.”); PL. Ex. 58
at MTKO020719 (predicting significantly higher prices over time
with $SAs in place than without).

*? Further, there is no actual evidence of lower consumer prices
other than Martek expert’s interpolation from Martek’s
negotiations with the formula manufacturers. Def. Ex 73 at
61:16-25.

i
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Next, Martek contends that the SSAs "provide Martek with
revenue security to permit iﬁvestments in capital, research and
development, and cother potential product or business lines.”
ECF No. 78-1 at 36. Although Martek cites several depositions
about Martek having security and pursuing vérious investments,
the only specific itgm referenced ié work on.a single improved
DHA strain. Def. Ex. 10 at 262:7-9. | |

Martek alsc asserts that the SSAs gave it and its customers
certaiﬁty té supply volumes. ECF No. 78-1 at 36. The SSAS do
not contain quaﬁtity terms. Dunaway testified that Martek_was
akle to hake assumptions about the quantity that its customers
would purchase “based cn how the overall glocbal infant formula
markets are going.” Def. Ex. il_at 138:19923. However, Nitze
testified that the SSAs did not make the supply more
predictable, and Martek did not expect it to. Pi:EX. 9 at
88:2-12; see also Def. Ex. 9 at 23 (Form 10-K) (“T;%Te‘have limited
visibility into our customers’ future éctual levél of demand.”}.
Accordingly, there is a dispute about the certai;ty of Martek’'s
fﬁture sales volumes.

Finally, Martek asserts that the SSAs a110wlit to focus on
the safety of its products. ECF No. 78-1 at 36. Although it
cites evidence about the importance of safety, it has not shown

that the agreements allow it to focus more on safety than it
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otherwise would. Cf., e.g., Def. Ex. 11 at 71:12~21_(discuséing

importance of safety).

Genuine disputes of material fact remain about Martek's

asserted procompetive behavior in entering to the SSas,
not shown that it-is entitled to judgment as a matter of
under the rule of reason.

2, Antitrust Standing

It has

law

Martek also asserts that BNLfood lacks antitrust standing.

ECF No. 78-1 at 37. “In a private antitrust action, a plaintiff

must go beyond a showing that it meets the Article III standing

requirements of injury, causation, and redressability; it must

also demonstrate ‘antitrust standing.’” Novell, Inc. v.

Microsoft Corp., 505 F.3d 302, 310 (4th Cir. 2007). In deciding

whether a plaintiff has antitrust standing, a court must

censider five factors:

(1) Ethe ~causal connection hetween an antitrust

viclation and harm to the plaintiffs, and whether that
harm was intended; (2) whether the harm was of a type

that Congress sought to redress in prowldlng a private

remedy for violations of the antitrust laws; (3)

the

directness of the alleged injury; (4) the existence of
more direct victims of the alleged antitrust injury;

and (5} problems of identifying damages

and

apportioning them among those directly and indirectly

harmed.

Id. at 311. The first two factors encompass “antitrust injury’;

they “ensure that the plaintiff claims the proper type of

injury.” Id. at 311, 315. The other three factors, which welgh




the “directness or remoteness of the plaintiff’'s alleged

antitrust injury,” may “further conétrict the number of private
plaintiffs" who may sue. Id. The antitrust laws protect not
only consumers and competitors, but all victims of prohibited
practices. See Mandeville Island'Farﬁs, Inc. v. Am. Crystal
Sugar éou, 334 U.8. 219, 236 (1948).

Martek specifically argues that BNLfQod cannct establish
that (1) it is suffi;iently prepared to enter the U.S. market,
(2) Marﬁek harmed competition, and (3) Martek harmed BNLfood.
ECF Nc. 75»1 at 38-48. |

a. 'BNLfood’s Preparatibn to Enter the Market

Martek asserts that BNLfood is unﬁrepared ﬁo enter the
market. ECF No.-78—l at 46. BNLfood asserts tﬂat the evidence
shows that it is prepared. ECF No. 82 at 41.

A defendant‘s potential competitor may briég an antitrust
action if it can show genuine intent and prepar%dness to enter
the relevant market.?? -A plaintiff may show this through its

background and experiehce_in the field, financial ability to

** See, e.g., Andrx Pharm., Inc..v. Biovail Corp. Int’], 256 F.3d

799, 807 (D.C. Cir. 2001); Gas Utils. Co. of Ala., Inc. v. §.
Natural Gas Co., 996 F.2d 282, 283 (llth Cir. 1993) (per .
curiam}; Bupar v. Ampco Foods, Inc., 752 F.2d 445, 450 (9th Cir.
1985); Grip-Pak, Inc. v. I1l. Tool Works, Inc., 694 F.2d 466,
475 (7th Cir. 1983); Huron Valley Hosp., Inc. v. City of
Pontiac, 666 F.2d 1029, 1033 (6th Cir. 1981); Martin v. Phillips

Petroleum Co., 365 F.2d 629, 633 {(Sth Cir,. 1966) .
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enter the market, relevant contracts, and acquisition of
necessary facilities ahd equipment .?*

Martek’s first evidence of BNLfood’s lack of preparation is
its lack of GRAS status. ECF No. 78-1 at 46. After briefing
was completed, the FDA issued a no questions letter, accepting
BNLfood’s GRAS notification.r See ECF No. 86-1. Martek asserts
that BNLfood still facesrthe regulatory hurdles before it can
sell its productsf ECF Neo. 87.

Unde; the Food, Drug, and Cbsmetic_Act,.manufaéturers of
infant formula must assure Lhe FDA that, inter alia, the formula
provides fhe proper nutrients and is manufactured to prevent
adulteration. See 21 U.S.C. § 350a. The FDA has proposed rules
for the ménufacture of infant formula, but they have never gone
into effect. See 61 Fed. Reg..36i54. élinical trials are
included En the prcposed régulati5n54 but are not currently
required.? See Proposed 21 C.F.R. § 106.97(a), 61 Fed. Reqg.
36215; Dgf. Ex. 68. Eurther, BNLfood is not prohibited from
selliing ﬁﬁA and AﬁA to manufacturers fér use in forﬁula; it is
the manufacgurers who may.not introduce the formula into-
commerce without providing the proper materials to the FDA,

including GRAS status. See 21 U¥.8.C. § 350a({d); Def. Ex. 15 at

24 Bupar, 752 F.2d at 452; Curtis v. Campbell-Taggart, Inc., 687
F.24 336, 338 (10th Cir. 1982); Huron Valley Hosp., Inc., 666
F.2d at  1033; Hecht v. Pro-foothall, Inc., 570 F.24 982, 99%4
(D.C. Cir. 1977).
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18-21. As Martek concedes that BNLfood may work with
manufaéturers who have SSAs with Martek to engage in clinical
studies or other regulatory work necessary to comply with FDA
procedures, see, e.g., ECF No. 87, a reasonable jury could find
this indicates preparation to enter the market at the end of
Martek's original SSAs.*® See Hecht, 570 F.2d at 987-88.

b. Harm to Competition

Martek asserts that BNLfood cannot establish that Martek’s
agreements have harmed competition. ECF No. 78-1 at 43.
ENLfood qsserts that the evidence shows that it-doés. ECF No.
82 at 38.

Martek-has SSAs with three of major infant formula
manufacturers, and its contract with the fourtﬁ discourages
using other suppliers. Vielations of § 3 of the Clayton Aét
ﬁccur when a contract forecloses competition i% “a substantial
share of the relevant market.” Tampa Electric?'BGS U.s. 328.
Under the SSAs, the market is essentially lockéd ﬁp, prohibiting
any competition until their explration. Under?Tampa Electric,
this is harm to the market “of the type the éntitrust laws were
inﬁended to prevent.” Atl. Richfield Co. v. UéA Petroleum Co.,

495 U.S. 328, 334 (1990); see supra Part II.B.1.

25 Martek does not appear to dispute other indicia of BNLfood’s
preparedness to enter the market. See ECF No. 78-1-1 at 46 &
n.36. For example, BNLfood has constructed a new plant, and
executed nondisclosure agreements with potential clients. See-
Pl. Ex. 150 § 5; Pl. Ex. 153.
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c. Harm to BNLfood

Finally, Martek érgues that BNLfood canno& establish that
the éntitfust violétions caused BNLféod harm; ECF No. 78-1 at
38. BNLfood contends that its evidence at least creates a
genuine dispute of material fact about its harm. ECFVNO. 82 at

23.

To recover, BNLfood’'s harm must “flow([] from the exclusive

supply agreement [s],”?®

which are “subsfantial or materially
contributing factor([s}” in its injury.?” Although the fact of
harm “must be established with ‘a fair degree of certainty,’”?®
“a plaihtiff need not exhaust all possible alternative sources
of injury in fulfilling his‘burden of proving compensable
injury.”?s'

Causation may be proved by circumstantial or direct

evidencel‘ Zenith, 395 U.S, at 125. “However, evidence that is

mérely speculative will not satisfy this burden.” Microbix, 172

¢ Microbix Biosystems, Inc. v. Biowhittaker, Inc., 172 F. Supp.

2d 680, 697 (D. Md. 2000); see Brunswick Corp. v. Pueblo Bowl-0- —————-
Mat, Inc:, 429 U.S. 477, 489 (13977). ’

*" Irvin Indus., Inc. v. Goodyear Aerospace Corp., 974 F.2d 241,
245 (2d Cir. 1992) (internal quotation marks omitted) . '
*® Microbix, 172 F. Supp. 2d at 697 {gquoting Terrell v. Household
Gocds Carriers’ Bureau, 494 F.2d 16, 20 (5th Cir. 1974)).

*® Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. ldO,
114 n.9 (1969).
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F. Supp. 2d at 699 (citing Argus Inc. v. Easﬁman Kodak Co., 801
F.2d 38, 41 (2d cir. 1986)).

The oniy evidence supporting an inference that BNLfood was
injured by Martek’s SSA with Mead is speculative. Follow;ng a
meeting on November 9, 2009, Mead employees “were ih.general
agreement that the DHA and ARA products marketed by [BNLfood]
did not merit further evaluation or conéidération by [Mead] at
the time.” Def. Ex. 6 § 6. &An individual who was not at the
meeting stated on March 9, 2010, that products like BNLfood's
"might have our interest and should bé evalﬁated against our
business strategy.” Pl. Ex. 69. oOn May 28, 2010, Hawes
reported that Mead was “currently reviewing their policy” on DHA
and ARA products “as the rules from end QOll‘ksic) will differ
with expiration of patent Martek {sic).” Plvax. 65. Mead
extended its SSA one month later, and BNLfoodzhéd no further
contact. PL. Ex. 70 at 31:16-211:15. From gﬁis evidence, it isg
no more than speculative that Martek’'s anticqﬁpetitive conduct
‘was a material factor in BNLfood's harm.

Similarly, there is no evidence that Abbott was seriously
considering BﬁLfood’s DHA and ARA products. én Decemﬁer'9,
2009, an Abbott represenﬁative stated “[a]t.this time, we are
not interested in working with [BNLfood] in regards to GRAS
staﬁus for [BNLfood’s] lipid ingredient. Due to .the investment

required to add [BNLfood’s] ingredient to our products, this
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opportunity was ranked a lower priority than other products at
this time.” Pl. Ex. 110. ©Cne last meeting in early 2010 was
apparently unproductivé. Sce Def. Ex. 7. In December 2010, and
withoﬁt further discussions with BNLfood, Abbott extended its .
SSA with Martek, See Def. Ex. 23. Other than BNLfood’'s agent
reporting that before the extension he had learned of Abbott’s
original SSA from an Abbott employee, there is nothing
connecting BNLfood’s failure with Abbott to Martek’s conduct.
See Def. Ex. 42. BNLfood ﬁas not shown more than a speculative
connection between Martek and its injury.

Unlike Mead and Abbott, PBEM did not havé an SSA with Martek
until after iﬁs discqssions with BNLfood. After a request from
PBM, Bﬁifood provided sampleé in November 2010. See Pl. Ex. 79;
Pl. Ex. 80. On June 13, 2011, PBM requested additicnal samples
for evéiuations and trials. Pl. Ex. 82. It appears that PBM
signed _':_'.it's SSA with Martek without further contact with BNLfood.
Sea PlirEx. 48. Harm from PBM's contract is also speculatife.

Négtle has lqng been a customer of BNLfood in Europe. Pl.
ExX. 83 at 43:16-44:6. . In early June 2009, Hawes spoke to a new
Nestle %epresentative who stated that it would be difficuit
doing business with BNLfood in the United Statgs "because they

have a contract with Martek through 2012 which is very strong. "’

° Martek attempts to undermine Hawes's credibility on this point

by pointing out that Hawes later retreated from some of his
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Pl. Ex. 66. On June 22, 2009, Nestle expressed interest in
BNLfood’s DHA and ARA pfoducts "especially about any available
phéspholipid*DHA formulations targeted at the infant formula
market.”** Pl. Ex. 87. On November 11, 2009, Nestle expressed
interest in BNLfood’s being a supplier for ARAJ Pl. Ex. 392,
Although Nestle appeared to have preferred pure ARA, which
BNLfocd does not offer, Nestle “would consider also the presence
Of DHA because DHA would be part also of the mix.” See id.

Also in November 2009, Nestle representatives met with
Hawes in the United States; Nestle received samples from BNLfood
in March 2010.‘ PL. Ex. 95, By November 2010, Nestle experts
had evaluated BNLfood’'s DHA and ARA prodﬁctsfand given a
‘positive opinion for applications in producté.”32 Pl. Ex. 86 at
BNLOOO6642. However, the only Nestle unit interested was a
dairy business in China; BNLfood had no furthér contact with

Nestle in the United States. See id.; Pl. EX. 97 at 374:13-15.

positions, and the Nestle employee as new Co the United States.
ECF No. 84. This argument is irrelevant to the summary judgment
analysis, as the Court must determine whether Martek is entitled
to judgment as a matter of law “without weighing the evidence or
assessing the witnesses’ credibility.” Dennis, 290 F.3d at 645.
' BNLfood also discussed with Nestle use of its products in
"Growing Up Milks” for children between three and twelve years
old. See P1. Ex. 91. This is outside the market at issue in
this case. See supra Part.IT.B.l.a.
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Although it is not clear, it appears that this evaluation was
separate from the samples sent to Nestle in the United States.
See ECF No. 82 at 27. '




As with the other companies, BNLfood’s contact with Nestle

simply seemed to evaporate. However, Nestle did not change its
contracts to Martek. From the record, the assertion that
ﬁartek's contracts caused BNLfood’s injury regarding Nestle is
at best speculative.

BNLfood has not presented any evidence directly from the
inﬁant'forﬁula manufacturers that explains their reasons for not
purchasing from BNLfood. Further, there is evidence that the

manufacturers were concerned with BNLfood's lack of GRAG,*

4 5

clinical testing,’* its high prices,®® and the potential allergy
effects from the egg-derived products.’® BNLfood attempts to
rebut theée defiéiencies in its products by arguing that it is
likely to receive GRAS--which has since occurred-fand its
products are not actually allergenic. See ECF No. 82 at 31-38.
Whateféf the truth of these arguments, it is the customer's
perceﬁgion of the truth that fueled their decisions, not, for

example, whether the products actually can cause allergic

reactions.

 E.g., Def. Ex. 25 at 80:12-13; Def. Ex. 26 at 209:23-210:5;

Def. Ex. 30 at 56:20-57:3; Def. Ex 51.
 E.g., Def. Ex. 25 at 188:6-189:6; Def. Ex. 31 at 124:17-20.
** E.g., Def. Ex. 39 at BNLO011544; Def. Ex 57 at BNLO001196.

** E.g., Def. Ex. 6 { 6; Def. Ex. 46 at BNL0O028005.

32




BNLfood alsoc asserts that Martek specifically targeted it
for exclusion from the U.S. infant formula market. ECF No. 82
at 29. This, too, is unavailing. The principal evidence cn
thch BNLfood relies is-'a request in January 2007, for BNLfood
to purchase ARA for use in chicken feed; thé intent was for the
resulting eggs to ultimately be used for ARA and DHA proéuction
for infant formula. See Pl. Ex. 98 at MTK-E-0014859. Martek
initially stated that it would not sell to BNLfood for “animal
applications.” Id. at MTK—E—bOl4858. Shortly thereafter,
another Marték representative clarified that the use of its ARA
-in infant formula required a license to thé infant formula
manufacturer,'and thus it could not sell ARA through
distributors. Id. He also acknowledged thét BNLfood’'s end
product would compete with Martek’s infant formula business, and
“"[i]Jt 1s not in our interest to further théiécceptance of egg
phospholipid as an alternative ARA ingredi%np.”r Id. EBven
viewed in the light most favorable to BNLfgéd, there‘is nothing
in this exchange suggesting that Martek wéélpurposely targeting
BNLfood; rather Martek was déclining to heip a potential
competitor create its products.

-BNLfood alsc relies on several Martek documents about
attempts to obtain intelligence on BNLfood’'s products. First
are emaiisrfrom April 2009 discussing Martek employees’ planned

visits to a trade show to possibly obtain samples of
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competitors’ products. Pl. Ex. 103. The emails listed BNLfood
as a competitor; but the Martek employees did not plan anything
specific regarding BNLfood. See id. Martek did, however,
obtain BNLfood literature from the show. See Pl.-Ex. 104.
Second, Martek employees visited BNLfood in June 2009 and
decided to *"make an assessment of what sort of threat this ig,”
although there is no evidence 6f further investigation.37 See
id. rThls evidence does not suggest that Martek was spec1f1callyr
rtargetlng BNLfood or trying to exclude it from the U.S. market.
Instead it was trying to determine whether BNLfood was actually
a coﬁpetitive threat.

rFrqm'the evidence in the record, BNLfood cannot show that
its iﬁjuries were substantially or materially caused by Martek’s
act';ions.38 See Irvin Indus., 974 F.2d at 245. Accordingly, it

canndt show .standing, and Martek is entitled to summary

judgment .

37 BNLfood also asserts that Martek stole some of its German

customers. ECF No. 82 at 30 {(citing Pl. Ex. 105 at MTKO006641) .
BNLfcod has not explained, however, how this is relevant to
Martek’s actions in the U.S. market.

*® Martek also asserts that BNLfood SARL lacks prudential
standing because any harm was to its subsidiaries, and not
BNLfood SARL directly. See ECF Nos. 78 at 49, 84 at 20 n.z20.
Because the BNLfood does not have antitrust standing, the Court
does not reach the less stringent prudential standing inguiry.
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IIT. Conclusion

For the reasons stated above, the motion for summary

judgment will be granted.

’;/25//; -

Date ' “#Wifliiam D. Quarilies, Jr.
nited States District Judge
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