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ORIGINAL

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

19

DPWN HOLDINGS (USA), INC. 0= i
1200 South Pine Island Road, Suite 600,
Plantation, FL 33324,
Civil Action No.
Plaintiff,
COMPLAINT —
V. = A
AIR CANADA; AC CARGO LP
Defendants.

b

1. Plaintiff DPWN Holdings (U§SA)', Inc., on behalf of itseljf‘.ail;c; ;s the assignee of
all relevant claims of its affiliated entities (collectively “DHL™), brings this action to protect its
interest in competition in the market for U.S. Airfreight Shipping Services, to deter future
antitrust violations, and for damages it suffered as a result of violations of the federal antitrust
laws by Air Canada and AC Cargo LP (collectively, “Air Canada” or “Defendant”) relating to

1.S. commerce. DHL alleges upon information and belief as follows:

INTRODUCTION

2. Air Canada and its competitor airlines (“Airfreight Carriers”) engaged in and
actively concealed a secret and unlawful conspiracy (the “Cartel”) from at least February 1, 2000
through at least February 14, 2006 (the “Cartel Period”), to fix, raise, maintain and/or stabilize
the prices for air cargo shipments (“Airfreight Shippiné Services”), including the prices for air
cargo shipments to, from and within the United States (“U.S. Airfreight Shipping Services™).

3. To date, pursuant to an on-going U.S. government investigation, twenty Airfreight

Carriers have pled guilty to felony antitrust violations in the United States for their involvement




‘Case 1:13-cv-06399-SJ-VVP Document 1 Filed 11/19/13 Page 2 of 80 PagelD #: 2

in the price-fixing conspiracy and have paid criminal fines totaling almost $1.75 billion. In
addition, thirteen Airfreight Carrier executives have been charged in the government’s
investigation and six have pled guilty, paid criminal fines and been sentenced to serve varying
jail terms for their roles in the conspiracy. Although Air Canada has not pled guilty, it has
reached a civil settlement with a class of direct purchasers of U.S. Airfreight Shipping Services
for $7,500,000. DHL opted out of that class settlement. DIIL is one of Air Canada’s largest, if
not its largest, air-cargo customer. |

4. During the Cartel Period, Air Canada and its co-conspirator Airfreight Carriers
discussed and implemented agreements to fix (1) base-freight rates and (2) Fuel and Security
Surcharges imposed on top of base-freight rates. DHI. paid at least $5.1 million in Surcharges to
Air Canada for U.S. Airfreight Shipping Services during the Cartel Period—all of which
constituted illegal overcharges given the following: (i) at the time the surcharges were imposed
base freight rates were already at supracompetitive levels as a result of collusion among the
Airfreight Carriers; (ii) the Airfreight Carriers continued to fix base freight rates throughout the
Cartel Period; and (iii) at all relevant times the Fuel and Security Surcharges over-recovered for
any increase in the actual costs of fuel and security. DHL also paid at least $2.2 million in base-
freight rate overcharges to Air Canada during the Cartel Period.

3. As a participant in the Cartel and a supplier of U.S. Airfreight Shipping Services
to DHL during the Cartel Period, Defendant Air Canada is jointly and severally liable for three
times the Cartel’s overcharges to DHL—which consist of overcharges for both Surcharges and
base-freight rates. Defendant’s total lability for overcharges to DHL is at least $2 billion, plus

DHL’s attorneys’ fees.
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6. Air Canada is liable for overcharges from the beginning to the end of the Cartel
notwithstanding the fact that it was in bankruptcy for part of that time.

a. First, Air Canada is liable for the amount it overcharged DHL prior to the date of
the filing of the bankruptcy on April 1, 2003, as well as such overcharges incurred
prior to the confirmation of the bankruptcy plan on September 30, 2004. The
confirmation of a bankruptcy plan does not discharge claims that were unknown
by the claim holder and actively concealed by the debtor. That was the case here.
Prior to and during the bankruptcy case, Air Canada concealed its involvement in
the price fixing conspiracy. Air Canada failed to provide any notice to DHL prior
to or during the bankruptey that DHL may; have had a claim against Air Canada
relating to Air Canada’s c‘oordination of air shipping charges and surcharges.
Because of the efforts of Air Canada and the other cartel members to conceal their
participation in the conspiracy, DHL did not and could not reasonably have
uncovered Air Canada’s participation in the Cartel prior to July 2010 (when it
obtained documents pursuant to a settlement with another Airfreight Carrier).
Although Air Canada’s Fuel Surcharges increased in a roughly parallel manner to
other Airfreight Carriers, DHL had no reason to believe that Air Canada and its
fellow Airfreight Carriers were engaging in a price-fixing conspiracy. Rather, as
staged by Air Canada and the other Airfreight Carriers, the price increases
appeared to be price adjustments in response to a common stimulus—higher fuel
costs. Indeed, as noted in paragraphs 52, 55, 61, 66, 71, 75, 81, 82, 84, 86, 87, 90,
92-95, 99, 101, 105, 108, 111, 113, 114, 117, 154 and 155, Air Canada

affirmatively concealed its participation in the cartel by staggering the dates of its
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price increases relative to other participants in the cartel. Not only were the dates
of announcement and effective dates staggered, but the leaders chénged. Given
those concealment efforts, DHL did not know, and could not have discovered its
claim prior to July 2010.

b. Inany event, Air Canada is liable for the overcharges that DHL incurred after the
bankrupicy plan was confirmed on September 30, 2004. After that date, Air
Canada continued to participate in the Cartel, engaged in overt acts in furtherance
of the Cartel, and charged DHL inflated prices through at least February 14, 2006,
due to its price-fixing efforts. Indeed, subsequent to September 30, 2004, Air
Canada engaged in overt acts in furtherance of the Cartel, including collusively
increasing the Fuel Surcharge. Each of Air Canada’s overcharges of DHL after
Air Canada emerged from bankruptcy protections constituted an affirmative, overt
act in furtherance of the conspiracy. Air Canada overcharged DHL at least $3.3
million in Fuel and Security Surcharges for U.S. Airfreight Shipping Services
between the time it exited bankruptcy on September 30, 2004, and the dawn raids
on February 14, 2006. Moreover, because of that continued participation, Air
Canada remains jointly and severally liable for the overcharges of its co-
conspirators for the entire Cartel Period.

JURISDICTION AND VENUE

7. This action is brought pursuant to Sections 4 and 16 of the Clayton Act, 15US.C.
§§ 15 and 26, to obtain injunctive relief and to recover damages and costs of suit, including
reasonable attorneys’ fees and costs, for the injuries sustained by DHL as a result of Defendant’s

violations of Section 1 of the Sherman Act, 15 U.S.C. § 1, as alleged herein.
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8. This Court has jurisdiction over this action pursuant to 28 U.8.C. §§ 1331 and
1337, and Sections 4 and 16 of the Clayton Act, 15 U.S.C. §§ 15 and 26.

9. Defendant’s violations occurred in and directly and substantially affected United
States commerce, including United States import commetrce. These violations give rise to
DHL’s claims in this action under Section 1 of the Sherman Act.

10, Venue is proper in this District under Sections 4, 12 and 16 of the Clayton Act, 15
U.S.C. §§ 15, 22 and 26, and 28 U.S.C. § 1391(b), (c) and (d), because during all times relevant
to this action, Defendant resided, transacted business, maintained offices, maintained agents or
were found in this District, and because a substantial part of the events giving rise to DHL’s
claims, and a substantial portion of the affected interstate trade and commerce as described
below, occurred and was carried out, in this District. Defendant also inserted products or
services in the stream of commerce that were intended to and did reach this District.

PARTIES

1. Plaintiff DPWN Holdings (USA), Inc. (“‘DPWN”) is a corporation organized
under the laws of Ohio, with its principal place of business located at 1200 South Pine Island
Road, Suite 600, Plantation, Florida 33324. DPWN is the holding company of all DHL
operating companies in the United States, including but not limited to DHL Express (USA), Inc.,
Exel, Inc. and Danzas—which, together with DPWN, are collectively referred to herein as
“DHL.” DPWN is the assignee of the legal right to prosecute and recover damages in this action
by all of its commonly-owned companies that purchased U.S. Airfreight Shipping Services from
the Air Canada during the Cartel Period. DHL is engaged in the business of providing, among
other things, logistics and freight-forwarding services to manufacturers and other businesses that

require the transportation of goods within, to and from the United States. DHL is one of the
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largest (if not the largest) purchasers .of U.S. Airfreight Shipping Services. At all relevant times,
DHL directly purchased U.S. Airfreight Shipping Services from Defendant.

12.  Defendant Air Canada is a foreign company with its headquarters located at 5100
de Maisonneuve Boulevard West, Montreal, Quebec H4A 3T2, Canada. Air Canada conducts
Airfreight Shipping Services throughout the world, including in the United States and this
district.

13.  Defendant AC Cargo LP is a foreign company with its headquarters located at
5100 de Maisonneuve Boulevard West, Montreal, Quebec H4A 3T2, Canada. AC Cargo
conducts Airfreight Shipping Services throughout the world, including in the United States and
this district. At all relevant times, Air Canada owned and controlled the businesses of AC Cargo.

14.  Canadian Airlines International (“Canadian Airlines™) was a Canadian airline that
operated from 1987 until 2001. Air Canada acquired Canadian Airlines in 2000.! As aresult,
Air Canada is liable for the Cartel conduct in which Canadian Airlines engaged during the Cartel
Period.

I5. Unless otherwise specified, this Complaint refers to Air Canada, AC Cargo LP
and Canadian Airlines collectively as “Air Canada” or “Defendant.”

16.  Defendant provides a wide range of freight and mail services to shippers
throughout their system. During the Cartel Period, Air Canada, either directly or through their
predecessors, successors and/or affiliates, marketed and/or sold U.S. Airfreight Shipping
Services. In particular, Defendant and other Airfreight Carriers, at all times relevant to this
action, sold U.S. Airfreight Shipping Services to DHL and made shipments of goods on behalf of

DHI, in United States commerce, including United States import commerce.

! Star Alliance, Member Airlines, Air Canada, available at http://perma.cc/OmjRTTABEDL.

-6-
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INTERSTATE COMMERCE

17. At all times relevant to this action, Defendant engaged in a continuous and
uninterrupted flow of transactions in U.S. Airfreight Shipping Services that occurred in and
involved interstate commerce, including United States import commerce. The conduct of
Defendant and its co-conspirators affected the flow of such commerce to customers of U.S.
Airfreight Shipping Services, such as DHL, and was intended to, and did, have a direct,
substantial and reasonably foreseeable effect upon United States interstate commerce, including

United States import commerce.

FACTS
I. Overview of the Airfreight Shipping Services Cartel
18.  Beginning at least as early as February 1, 2000, and continuing until at least

February 14, 2006 (the “Cartel Period™), Air Canada engaged in a secret conspiracy with other
Airfreight Carriers, including but not limited to those that already have pled guilty to price
fixing, that fixed the price of Airfreight Shipping Services, including U.S. Airfreight Shipping
Services. As the direct result of the Cartel in which Air Canada participated, DHL was
overcharged by at least $655.5 million for U.S. Airfreight Shipping Services.

19.  Airfreight Carriers, including Air Canada, charge their customers, including DHL,
two separate pricing components for U.S. Airfreight Shipping Services: ()a Base-freight rate,
and (2) various surcharges in addition to the base-freight rate. The Cartel in which Air Canada
participated involved secret agreements to fix both components of price—the base-freight rate
and the Fuel and Security Surcharges imposed on top of the ba_se-freight rate. As aresult, the

Airfreight Carriers, including Air Canada, significantly overcharged DHL.
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20.  Air Canada and its co-conspirators agreed to impose and did impose at least the
following surcharges on top of the base-freight rate:

(a) Fuel Surcharge: Beginning as early as October 1996, Air Canada began
discussing Fuel Surcharges with competing Airfreight Carriers. Starting on
February 1, 2000, after discussions with other Airfreight Carriers and
pursuant to the Cartel agreement, Air Canada began imposing a per-
kilogram Fuel Surcharge on a worldwide basis, regardless of distance
shipped. Defendant continued to charge—and, in fact, increased—such
Fuel Surcharges through at least the end of 2006.

(b)  Security Surcharge: From September 2001 through at least February 2006,
the Airfreight Carriers, including Air Canada, agreed to impose and did
impose a per-kilogram Security Surcharge on 2 worldwide basis, regardless
of distance shipped.

21.  The Airfreight Carriers’ stated justification for imposing these Surcharges was the
recovery of increased costs. However, that was a pretext intended to conceal the existence of the
Cartel. In reality, none of the Surcharges was necessary to recover any increase in fuel- or
| security-related costs. The Fuel Surcharges were not necessary to recover any increased cost of
fuel because the Air Canada and its co-conspirators already had secretly fixed base-freight rates
at supracompetitive levels prior to their imposition of the first Fuel Surcharge in February 2000,
and the Fuel Surcharges over-recovered for subsequent fuel cost increases. During the Cartel
Period, the Fuel Surcharges that Air Canada charged exceeded Air Canada’s any incremental
increase in fuel cost net of hedging and fuel-saving efficiency enhancements.

22. The Fuel Surcharge mechanism, to which Air Canada and its co-conspirators
agreed and subsequently implemented, fixed prices at supracompetitive levels. The mechanism
was originally embodied in International Air Transport Association (“IJATA”) Resolution 116ss,
which provided for Fuel Surcharges on all routes based on weight and regardless of distance
shipped. Air Canada implemented Resolution 116ss and began charging supracompetitive Fuel

Surcharges in concert with other Cartel members with which they competed before receiving and
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without waiting for approval from the United States Department of Transportation (“DOT”) and,
thus, without antitrust immunity and in violation of U.S. antitrust law. The DOT found the Fuel
Surcharge mechanism contained in Resolution 116ss to be “fundamentally flawed and unfair to
shippers and other users of cargo air transportation” and would result in “unjustified and
unwarranted rate increases,” concluding that the resolution “to be adverse to the public interest
and in violation of [section 41309 of Title 49 of the Um’ted States] Code.™

23.  Following the DOT’s refusal to grant immunity to Resolution 116ss and after
IATA ceased publication of its Fuel Price Index (“FPI”)—the mechanism by which the
Alirfreight Carriers were to increase and decrease the Fuel Surcharge under Resolution 116ss—,
Air Canada secretly agreed with other Cartel members to continue imposing Fuel Surcharges
according to a FPI published by Lufthansa Cargo, which was a slightly modified version of the
IATA FPI. By covertly and collusively continuing to impose Fuel Surcharges (using the
Lufthansa Cargo FPI rather than the IATA FPI), Air Canada and its co-conspirators continued to
violate U.S. antitrust law and prevented DHL from detecting the existence of the Cartel.

24, The Security Surcharges, to which Air Canada and the other conspiring Airfreight
Carriers agreed, were not calculated based on actual security-related costs. Instead, for ease of
implementation and monitoring, they were based merely on weight.

25.  Air Canada further secretly agreed with other Airfreight Carriers not to reduce
base-freight rates so as to offset the Surcharges.

26.  In addition, throughout the Cartel Period, Air Canada routinely engaged in private
communications about Surcharges and base-freight rates with other Cartel members that

subsequently pled guilty to criminal price-fixing and paid criminal fines to the United States

2 Order, U.S. Dep’t of Transportation, Docket OST-2000-6837-2, at 2 (Mar. 17, 2000), available at
http://perma.cc/08 YkrDUBXpg.

9.
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Department of Justice (“DOJ”). These private communications served to monitor the Cartel and
to implement changes to the Surcharges pursuant to the Cartel agreement.

27.  The Cartel was coordinated by a core group of Airfreight Carriers that included
Air France, KLM and Lufthansa Cargo, among others. Geographically-oriented groups of
Airfreight Carriers, including Air Canada, helped coordinate and monitor the Cartel on a local or
regional basis. Indeed, in implementing the Cartel on flights to and from Canada, Lufthansa
Cargo’s “practise [sic] [was] to follow the Air Canada published Fuel Surcharge methodology on
their website.” As the Lufthansa Cargo regional manager for Canada stated, “for market
consistency sake . . . it is best to be in line with the national carrier.”*

28.  As aresult of the Airfreight Carriers’ price fixing, the Surcharges imposed by the
Cartel members, including Air Canada, moved in substantially parallel fashion during the Cartel
Period. However, the Airfreight Carriers intentionally staggered changes in the Fuel Surcharge

to avoid detection of the Cartel by giving customers the false impression that the Cartel members

were acting unilaterally instead of collusively.

IL Structural Characteristics of the Airfreight Shipping Services Industry that
Facilitated the Cartel

A. Structure of the Airfreight Shipping Services Industry

29.  The Airfreight Shipping Services industry has high fixed costs relative to
marginal costs. Moreover, the Airfreight Carriers lawfully had agreed on prices when they were
subject to government price regulation.

30.  Prior to the Cartel Period, competition was putting downward pressure on the

price of Airfreight Shipping Services, and Airfreight Carriers were concerned that prices would

3 E-mail between Lufthansa Cargo employees (Dec. 16,2005) [LH_CIV_01 12747].
4 E-mail between Lufthansa Cargo employees (Dec. 16, 2005) [LH_CIV_0112747].

-10-
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fall even though fuel costs were increasing. Among other things, Airfreight Carriers tracked
each other’s capacity and discussed among themselves the elimination of “unprofitable routes.”
Tn addition, several Airfreight Carriers attempted to impose Fuel Surcharges prior to the Cartel
Period on an apparently unilateral basis, but those Airfreight Carriers were forced to withdraw

them because of competition from other Airfreight Carriers.

B. Trade Associations

31.  Prior to and throughout the Cartel Period, Air Canada and its co-conspirators
participated in various trade associations during which they had the opportunity to, and actually
did, collude. The trade associations in which Air Canada participated included International Air
Transport Association (“IATA™), the Air Cargo Representative Board of Indonesia (“ACRB”),
the Airline Cargo Business Association of Thailand (“ACBA™), the Airline Cargo Council of
Switzerland (“ACCS™), the Air Cargo Agents Association of India (“ACAA”), the Board of
Aitline Representatives of India (“BAR India”); the Global Cargo Council, Inc. (“GCCI”),6 the
Hong Kong Board of Airlines Representatives (“Hong Kong BAR?”), the Korea Board of Airline
Representatives (“Korea BAR”) and the Singapore Board of Airline Representatives (“Singapore
BAR. The Airfreight Carriers used these meetings to monitor the Cartel.

32, Agreements reached at these trade association meetings were not immune from
U.S. antitrust law. Agreements reached at [ATA meetings, for example, are only immune from
U.S. antitrust laws if the DOT approves those agreements—which DOT did not do with respect

to any of the Cartel agreements that are the subject of this Complaint.

% Minutes of the Meeting, Global Cargo Council, Inc. (Feb. 27, 1998) [LH_CIV 02408511 (“Unprofitable routes
will be eliminated.”). See also Airline Cargo Benchmark 2004/5 [LH_CIV_0003200] (describing a program
through which the Airfreight Carriers shared information on revenue, costs, capacity, and other competitively
sensitive topics); E-mail between Lufthansa Cargo employees (Aug. 17, 2004) [LH_CIV_0008167] (noting excess

capacity).
© This group is also known as the Global Carriers Council, Inc. and Global Cargo Carriers, Inc.

-11-
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C. Airline Marketing Alliances

33.  In addition to trade associations, Airfreight Carriers frequently participate in
alliances. Air Canada was and is a member of the Star Alliance. Star Alliance members,
including Air Canada, frequently engaged in communications with other Star Alliance members
and with non-Star Alliance Airfreight Carriers to covertly fix base-freight rates and Surcharges
for U.S. Airfreight Shipping Services in furtherance of the Cartel. Indeed, a number of members
of the Star Alliance, including All Nippon Airways, Asiana Airlines, Lufthansa, and
Scandinavian Airlines System (“SAS™), have acknowledged participation in the Cartel and
admitted liability.

34.  Absent an express grant of antitrust immunity by the DOT, the antitrust laws

apply to all such alliances.”

111 The Fuel Surcharge Conspiracy

A. Background

35, In late 1996, the price of aviation fuel increased. In response, Air Canada and
other Airfreight Carriers discussed whether a fuel surcharge should be aldopted.8

36. In October 1996, several Airfreight Carriers, including Air Canada,’ announced
that they would implement fuel surcharges on what appeared to DHL and any reasonable

observer to be on a unilateral basis.'® However, because not all Airfreight Carriers followed,

7 Only certain bilateral and multilateral agreements were approved by the U.S. DOT. However, none of them
provided immunity for collusive activity. The DOT-approved agreements included only one involving Air Canada:
United Airlines. See U.S. DOT, dirline Alliances Operating with Antitrust Immunity, at 8-9, available at
http://perma.cc/OWSvTITDCWe (discussing the United - Air Canada alliance, Docket No. OST-1996-1434), The
limited antitrust immunity for certain agreements with United Airlines did not give Air Canada immunity to
conspire with United and dozens of other Airfreight Carriers to overcharge customers. :

¥ See, e.g., Minutes, Emergency ACCS Meeting (Nov. 13, 1996) [SIA CIV_0030231].

® Facsimile between Qantas Airways employees (Nov. 5, 1996) [QAL-01-193978].

10 See, e.g., Facsimile, Air France Cargo, Air France Cargo Implements a I wel Surcharge from Nov 4 until Further
Notice (Oct. 30, 1996) [LH_CIV _0143510]; Letter from British Airways World Cargo Sales to Customer (Oct. 31,
1996) [QAL-01-193978]; Letter from KLM Cargo to Cargo Customer (Oct. 29, 1996) [LH_CIV_0103095]; Press

-12-
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almost all of these Airfreight Carriers that had announced fuel surcharges withdrew them, and
they were not implemented. Thus, the Airfreight Carriers learned that “concerted and co-
ordinated industry action” was necessary to impose sustainable fuel surcharges."

37. On December 5, 1996, Bob Thompson of Aii’ Canada met with a representative of
Lufthansa Cargo to discuss, among other things, fuel surcharges.'”> Mr. Thompson noted that
Lufthansa Cargo was a “market leader” with respect to the fuel surcharge.]3 Mr. Thompson also
informed his Lufthansa Cargo counterpart that Air Canada already had implemented a fuel
surcharge outside of Canada and planned to implement a Fuel Surcharge in Canada on January 1,
1997.'* In addition, Mr. Thompson and the Lufthansa Cargo representative discussed base-
freight rates, including base-freight rates for U.S. Airfreight Shipping Services. 15 Mr. Thompson

and the Lufthansa Cargo representative scheduled another meeting for mid-January 1997.16

B. Agreement to Fix Fuel Surcharges

38.  The JATA Cargo Steering Group of the IATA Composite Fuel Conference held a
Special Mecting on December 9, 1996, “to determine what further action was to be taken” with
respect to the increasing price of aviation fuel.”” The attending Airfreight Carriers recognized

that “events of the recent past [i.¢., unsuccessful unilateral attempts to impose fuel surcharges]

Release, Lufthansa Cargo, Lufthansa Cargo Applies a Fuel Surcharge (Oct. 25, 1996) [QAL-01-193945]; Facsimile
from Lufthansa Cargo to Schenker Int’1 (Australia) (Oct. 28, 1996) [QAL-01-193949]; Letter from Qantas Airways
Limited to Customer (Nov. 1, 1996) [QAL-01-193978]; Customer Notice, Qantas Airways (Nov. 1, 1996) [QAL-01-
193960]; Letter from Khaw Host Eng, Manager Cargo Marketing, Singapore Airlines, to All STA Cargo Agents,
Singapore (Nov. 6, 1996) [QAL-01-193986]; Facsimile from UIf Barnard, General Manager, Schenker Int’l
(Australia) to Ken Cavanagh, Siemens Ltd. (Oct. 31, 1996) [QAL-01-193958]; Facsimile between Qantas Airways
employees (Nov. 5, 1996) [QAL-01-193977].

! Minutes, Special Meeting, Cargo Tariff Conferences Steeting Group, at 4 (Dec. 9, 1996) [SIA_CIV_0030544].

12 Memo, Lufthansa Cargo (Dec. 5, 1996) [LH_CIV_0101713]. :

13 Memo, Lufthansa Cargo (Dec. 5, 1996) [LH_CIV_0101713].

4 Memo, Lufthansa Cargo (Dec. 35, 1996) [LH_CIV_0101713].

15 Memo, Lufthansa Cargo (Dec. 5, 1996) [LH_CIV_0101713].

16 Memo, Lufthansa Cargo (Dec. 5, 1996) [LH_CIV_0101713).

17 Agenda, IATA Cargo Committee, 9th Meeting, at 24 (Mar. 3, 1997) [QAL-01-194074]. See also Minutes,
Special Meeting, Cargo Tariff Conferences Steering Group, at 4 (Dec. 9, 1996) [SIA_CIV_0030544].

-13-
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and the resultant market confusion, underlined the need for carriers, in future, to develop
concerted and co-ordinated industry action under the auspices of an IATA conference.”®

39.  OnJanuary 13, 1997, the IATA Cargo Steering Group met to further discuss joint
strategies in light of the increasing price of aviation fuel.”® At the subsequent Special Composite
Meeting of Cargo Tariff Coordinating Conferences held in Geneva, Switzerland from January 14
to 16, 1997, the IATA Cargo Steering Group presented its recommendation that the Conference
“attempt to adopt surcharge Resolutions for all routes.””’ However, several Airfreight Carriers
initially opposed the res:olu’[i(.:ln.21 Five Airfreight Carriers believed that a surcharge was
unnecessary because any increase in fuel costs already had been recouped through increased
passenger fares or through base-freight rates.”” Four Airfreight Carriers opposed a flat per
kilogram surcharge because the proposed surcharge did not differentiate between arca and
route.”> Another Airfreight Carrier wanted a percentage surcharge, rather than the proposed

cents per kilogram surcharge.?* Other Airfreight Carriers proposed increases in base-freight

rates, rather than a surcharge.25

18 Minutes, Special Meeting, Cargo Tariff Conferences Steering Group, at 4 (Dec. 9, 1996} [SIA_CIV_0030544]
(emphasis added). :

"9 Minutes, Special Composite Meeting of Cargo Tariff Coordinating Conferences, at 2-3 (Jan. 14-16, 1997) [QAL-
gell_\/}ignt(iz;,] .Special Composite Meeting of Cargo Tariff Coordinating Conferences, at 3 (Jan. 14-16, 1997} [QAL-01-
2119:’?]'.]5’1311‘68, Special Composite Meeting of Cargo Tariff Coordinating Conferences, at 3-4 (Jan. 14-16, 1997) [QAL-
gzli/ll?lil‘?tgzsl,];Special Composite Meeting of Cargo Tariff Coordinating Conferences, at 4 (Jan. 14-1 6, 1997) [QAL-01-
2}39:/?&1111&3, Special Composite Meeting of Cargo Tariff Coordinating Conferences, at 4 (Jan. 14-16, 1997) [QAL-01-
2]49:21511%11;33, Special Composite Meeting of Cargo Tariff Coordinating Conferences, at 4 (Jan. 14-16, 1997) [QAL-01-
: 215913/31511111;39,, Special Composite Meeting of Cargo Tariff Coordinating Conferences, at 4 (Jan. 14-16, 1997) [QAL-01-
194051]. '

-14-
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40. Members of the IATA Cargo Tariff Coordinating Conferences, including Air
Canada, were aware of the antitrust risks of their conduct. The director of the IATA Legal
Department, Andrew Charlton, addressed the Special Composite Meeting as follows:

Antitrust laws prohibit competitors reaching any form of
agreement, understanding or arrangement which is likely to have
an impact on price. As a general rule, competitors cannot discuss
in any way the price they intend charging consumers. There are
very few exceptions to this. The relevant exception is where
immunity has been granted by the relevant authority for rates
reached pursuant to a particular procedure and within the strict
confines of the terms of the approval itself. IATA has such an
approval for this conference. These immunities are very rare.

Without an immunity, authorities regard with great suspicion any
situation where competitors charge the same rate. In the event that
there is any evidence whatsoever that competitors have had an
opportunity to communicate in any way, and charge the same rate,
there is a very strong assumption that they do so having colluded.

Until the particular approval is granted for any raie agreed at this
conference, that situation would apply. In other words, in my
opinion, any airline which moves to charge the rate which is
agreed at this conference before government approval, and
therefore antitrust immunity, is obtained, would face a very strong
evidential presumption that the rate being charged had been
agreed between competitors and without antitrust immunity. The
question is one of evidence.”®

41.  Notwithstanding the antitrust risk and recognizing that concerted action was
necessary for fuel surcharges to be imposed successfully, the attendees pursued the Steering
Group’s recommendation to charge a fuel surcharge on a global basis, including for U.S.
Alirfreight Shipping Services (the “Fuel Surcharge”). The attendees developed Resolution 116ss,
which contained the mechanism by which the Airfreight Carriers would impose the Fuel

Surcharge.”” Specifically, the Fuel Surcharge would be tied to percentage changes in the spot

* Minutes, Special Composite Meeting of Cargo Tariff Coordinating Conferences, at 5-6 (Jan. 14-16, 1997) [QAL-
01-194051] (emphasis added). '
27 Agenda, IATA Cargo Committee, 9th Meeting, at 25 (Mar. 3, 1997) [QAL-01-194074].
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price of aviation fuel as tracked by the IATA FPI, which IATA benchmarked against the June
1996 average spot price of aviation fuel in five markets around the world (i.e., IATA set its FPI
at 100 to represent the average spot price of aviation fuel in June 1996).2® The initial Fuel
Surcharge would be USD 0.10 (or the equivalent amount in local currency) per kilogram,
regardless of the distance shipped.”® The Airfreight Carriers agreed that all IATA members
would implement this Fuel Surcharge by March 1, 1997, provided the FPI remained above 110
(i.e., spot prices remained ten percent above the June 1996 spot price).3 O Thereafter, the Fuel
Surcharge would remain in effect until the FPI fell below 110" If the FPI continued to increase
and reached 150, the Airfreight Carriers agreed they would convenc an JATA meeting to discuss
further increasing the Fuel Surcharge.*

42.  Twenty Airfreight Carriers voted in favor of approving Resolution 116ss, while
five abstained and two opposed it—Lufthansa Cargo and Swissair.>® Lufthansa Cargo initially
opposed the resolution because Lufthansa Cargo preferred an approach to Fuel Surcharges that

appeared to be one of unilateral decision-making. Because there was not unanimous support for

Minutes, Special Composite Meeting of Cargo Tariff Coordinating Conferences, at 8 (Jan. 14-16, 1997) [QAL-01-
1940511,

28 Ag of October 1996, the FPI exceeded 140 (ie., according to IATA, the spot price of aviation fuel had increased
by forty percent from June to October 1996). Agenda, IATA Cargo Commiittee, 9th Meeting, at 24 (Mar. 3, 1997)
[QAL-01-194074]. In reality, the increase in fuel costs faced by Airfreight Carriers was significantly less than forty
percent. See Order, U.S. Dep’t of Transportation, Docket OST-2000-6837-2, at 2 (Mar. 17, 2000), available at
hitp://perma.cc/08 Y krDUHXpg (noting that “the actual average fuel prices, as reported to the [U.S.] Department [of
Transportation by IATA] . . . measured between June 1996 and November 1999, increased about six percent, while
JATA’s index, based on spot market prices, showed a 34 percent increase over the same period.”).

 Agenda, IATA Cargo Committee, Sth Meeting, at 25 (Mar. 3, 1997) [QAL-01-194074]. Under this version of
Resolution 116ss, the Fuel Surcharge would not apply in some countries. /d. The Fuel Surcharge imposed in 2000
had no such limitation. See Section II1.C., infra.

3% Agenda, IATA Cargo Committee, 9th Meeting, at 25 (Mar. 3, 1997) [QAL-01-194074].

31 Agenda, IATA Cargo Committee, 9th Meeting, at 25 (Mar. 3, 1997) [QAL-01-194074].

32 Agenda, IATA Cargo Comimittee, 9th Meeting, at 25 (Mar. 3, 1997) [QAL-01-194074).

33 Minutes, Special Composite Meeting of Cargo Tariff Coordinating Conferences, at 10 (Jan. 14-16, 1997) [QAL-
01-194051]. Swissair was previously the national airline of Switzerland, but filed for bankruptcy in March 2002.
Swiss International Air Lines (“Swiss”) is the successor Airfreight Carrier to Swissair. Swiss WorldCargo is the
cargo subsidiary of Swiss.

-16-



o e

Case 1:13-cv-06399-SJ-VVP Document1 Filed 11/19/13 Page 17 of 80 PagelD #: 17

the resolution, it was defeated pursuant to IATA rules.>* However, that was not the end of the
resolution.

43, On May 16, 1997, several representatives from Lufthansa Cargo met with
Desmond Vertannes, Air Canada’s General Manager of Cargo for Europe, Africa and the Middle
East, and Konrad Bossdorf, Air Canada’s Cargo Manager for Germany and Northern Europe, to
discuss, among other things, Air Canada’s sales policy for flights originating in Canada,
including Fuel Surcharges and base-freight rates.>® There was also a meeting on August 26,
1997, between John Fox, Air Canada’s General Manager of Cargo Sales for Canada, and a
representative from Lufthansa Cargo to discuss, among other things, the Fuel Surcharge and
base-freight rates.®

44.  Later in 1997, apparently recognizing the importance of concerted action to
making the Fuel Surcharge effective, Lufthansa Cargo withdrew its objection to the TATA Fuel
Surcharge resolution and suggested that IATA adopt it by mail vote.”” Thereafter, the Airfreight
Carriers adopted a revised version of Resolution 1 16ss by Mail Vote 875 on August 7, 1997,
with an intended effective date of October 1, 19978

45, Resolution 116ss, as passed, was the same as the initial resolution in key respects.
The revised Resolution 116ss still used the IATA FPI benchmarked to the June 1996 spot price
of fuel as the mechanism for implementing the Fuel Surcharge.?'9 But the triggering amount was

changed. If the FPI equaled or exceeded 130 on or after October 1, 1997, the Airfreight Carriers

34 Minutes, Special Composite Meeting of Cargo Tariff Coordinating Conferences, at 12 (Jan. 14-16, 1997) [QAL-
01-194051]; Agenda, IATA Cargo Committee, 9th Meeting, at 26 (Mar. 3, 1997) [QAL-01-194074].

35 ufthansa Cargo, Summary of Air Canada Meeting (May 16, 1997) [LH_CIV_0101711].

3 Minutes of Mecting between Air Canada and Lufthansa Cargo (Aug. 26, 1997) [LH_CIV_0101704].

37 Agenda, IATA Cargo Committee, 10th Meeting, at 41 (Sept. 10, 1997) [QAL-01-194239].

3 Agenda, IATA Cargo Committee, 10th Meeting, at 41 (Sept. 10, 1997) [QAL-01-194239]; Memorandum from
Director, Tariff Affairs and Conferences, IATA, to Members Participating in Tariff Coordinating Conferences (Aug.
12, 1997) [QAL-01-194217].

3% Memorandum from Director, Tariff Affairs and Conferences, IATA, to Members Participating in Tariff
Coordinating Conferences, at 4 (Aug. 12, 1997) [QAL-01-194217].
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would implement a Fuel Surcharge not to exceed USD 0.10 per kilogram except on “minimum
charge” shipmen‘cs.40 As with the original resolution, if at any time the FPI exceeded 150 for two
consecutive weeks, IATA would convene a meeting of the Cargo Tariff Coordinating
Conferences to consider further increasing the Fuel Surcharge.*! Similarly consistent with the
original resolution, the revised resolution provided that, if the FPI fell below 110 for two
consecutive weeks, IATA would suspend the Fuel Surcharge.*

46.  Pursuant to the Cartel agreement, the “lead carrier” in each country monitored the
Cartel and coordinated the Fuel Surcharges for flights departing that country. Sometimes this
coordination was performed on a route-by-route basis. The “lead carrier” in a particular country
or on a particular route was generally the Airfreight Carrier that conducted the most business in
that country or on that route. Air Canada was the “lead carrier” in Canada. In fact, even the
Cartel ringleaders, like Lufthansa Cargo, followed Air Canada’s lead on imposing Fuel

Surcharges on shipments departing from Canadian airports.43

%0 Memorandum from Director, Tariff Affairs and Conferences, IATA, to Members Participating in Tariff
Coordinating Conferences, at 4, 6 (Aug. 12, 1997) [QAL-01-194217]; Agenda, IATA Cargo Committes, 10th
Meeting, at 41 (Sept. 10, 1997} [QAL-01-194239].

# Memorandum from Director, Tariff Affairs and Conferences, IATA, to Members Participating in Tariff
Coordinating Conferences, at 4 (Aug. 12, 1997) [QAL-01-194217].

# Memorandum from Director, Tariff Affairs and Conferences, IATA, to Members Participating in Tariff
Coordinating Conferences, at 4 (Aug. 12, 1997) [QAL-01-194217].

“3 See, e.g., E-mail between Lufthansa Cargo employees (Aug. 22, 2005) [LH_CIV_0044547] (“Effective Sep. 5,
2005, [Lufthansa Cargo’s] FSC level ex Canada will be CAD 0.62 which matches the [Air Canada] Cargo published
level.”); E-mai between Lufthansa Cargo employees (Oct. 13, 2005) [LH_CIV_0030488] (“For the Canadian [Fuel
Surcharge], we went with the next surcharge level of CADO.73 as published on the [Air Canada] website.”); E-mail
between Lufthansa Cargo employees (Nov. 7, 2005) [LH_CIV_0043265] (“For the Canadian [Fuel Surcharge], we
went with the next surcharge level of CAD0.67 as published on the [Air Canada] website.”); E-mail between
Lufthansa Cargo employees (Nov. 14, 2005) [LH_CIV_0030202] (“For the Canadian [Fuel Surcharge], we went
with the next surcharge level of CADO0.6] as published on the [Air Canada] website.”); E-mail between Lufthansa
Cargo employces (Nov. 21, 2005) [LH CIV_0043236] (“For the Canadian [Fuel Surcharge] , we went with the next
surcharge level of CADO.56 as published on the [Air Canada] website.™); E-mail between Lufthansa Cargo
employees (Dec. 16, 2005) [LH_CIV_0112747] (“{W]e [Lufthansa Cargo] have made the practise [sic] to follow the
Air Canada published Fuel Surcharge methodology on their website. They are the only carriers ‘publishing” CAD
levels — and I believe for market consistency sake that it is best to be in line with the national carrier. I spoke with
[Air Canada] on this point a few weeks ago . .. ”); E-mail between Lufthansa Cargo employees (Feb. 6, 2006)
[LH_CIV_0043214] (“For the Canadian [Fuel Surcharge], we went with the next surcharge level of CAD0.48 as
published on the [Air Canada] website.”).
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47,  Although the Airfreight Carriers adopted the resolution in 1997, IATA did not
submit Resolution 116ss to the DOT until early 2000.* The Airfreight Carriers knew that they
could not lawfully implement Resolution 116ss prior to receiving approval from the DOT.
Indeed, at the May 1998 IATA Composite Meeting of Cargo Tariff Coordinating Conferences in
Geneva, Switzerland, the Airfreight Carriers noted that Resolution 116ss “could not be declared
effective because of the outstanding approval of Argentina, India and USA (‘required
governments’).”45 In particular, JATA noted that

As with all traffic conference meetings, these [IATA] meetings had
immunity from US anti-trust laws, on the condition that all
agreements were submitted for specific approval by the US
authorities. IATA would submit the agreements to the DOT in
accordance with this condition. In addition, JATA’s Board of
Governors had determined that any agreement reached at this
meeting must not be put into effect prior to its declaration of
effectiveness. This ruling was contained in the Provisions for the

Conduct of the TATA Traffic Conferences and must be complied
with to ensure continued immunity.46

Moreover, the Airfreight Carriers knew that the “US DoT [ ] advised that they would not accept
filing of this Resolution for approval unless accompanied by economic justification based on
current prices which the US carriers were unable to pmvide.”47 D. Singh of Canadian Airlines
attended the meeting.”®

A8.  In June 1999, Konrad Bossdorf of Air Canada met to engage in a “Competition

Analysis” with representatives from Air France, British Airways, Cargolux, Cathay Pacific,

“JATA, Application for Approval of Agreements by the Int’l Air Transport Ass’n to the U.S. Dep’t of Transp.,
Docket OST-2000-6837-1 (Jan. 28, 2000) [QAL-01-194611].

45 Memorandum from Director, Tariff Services, IATA, to Members Participating in Tariff Coordinating
Conferences, at 28 (May 29, 1998) [QAL-01-194306].

% pemorandum from Director, Tariff Services, IATA, to Members Participating in Tariff Coordinating
Conferences, at 10 (May 29, 1998) [QAL-01-194306] (emphasis added).

41 Memorandum from Director, Tariff Services, [ATA, to Members Participating in Tariff Coordinating
Conferences, at 28 (May 29, 1998) [QAL-01-194306].

48 Nemorandum from Director, Tariff Services, IATA, to Members Participating in Tariff Coordinating
Conferences, at 61 (May 29, 1998) [QAL-01-194306].
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Emirates, EVA Airways, Japan Airlines, KLM, Korean Alr, Lufthansa Cargo, Martinair,
Singapore Air, South African Airways, SAS, Swissair, Thai Airways, United Airlines and
VARIG.*® The analysis included discussions about the competitive situation in the United
States, which Air Canada attended.” In addition, the attendees discussed the Fuel Surcharge.

C. Implementation of the Initial [llegal Fuel Surcharges and Adherence to the
Cartel Agreement

49.  In December 1999, e-mails were exchanged between representatives of Air
Canada, Lufthansa Cargo, SAS, United Airlines and VARIG regarding the Fuel Surcharge. On
December 13, 1999, a SAS representative asked the group “whether [they] would be considering
adding a fuel surcharge to [their] prices now that the IATA index has passed the magic limit of
130751 As discussed below, all of the recipients of the e-mail, including Air Canada, soon
added a Fuel Surcharge to their prices.

50. On December 28, 1999, Lufthansa Cargo announced it would impose a USD 0.10
per kilogram Fuel Surcharge effective February 1, 2000, worldwide.”

51. On January 11,2000, Konrad Bossdorf of Air Canada, as well as representatives

from Air France, Cargolux, KL.M, Korean Air, Lufthansa Cargo, Martinair, Nippon Cargo, SAS,

4 E_mail from Sales Manager, Asia & Australia, Lufthansa Cargo (June 23, 1999) fLH CIV_0002173].

50 1_mail from Sales Manager, Asia & Australia, Lufthansa Cargo (June 23, 1999) [LH_CIV_0002173].

5! E-mail from Robert Skoog, SAS, to representatives of United Airlines, Air Canada, Lufthansa Cargo and VARIG
(Dec. 13, 1999) [LH_CIV_0110116]. , :
52 1 yfthansa Cargo News, Lufthansa Cargo introducing fuel surcharge Effective from February 2000 for the entire
route network (Dec. 28, 1999) [LH_CIV_0031101]; Letter from Regional Manager Sales, Arabian Peninsula and
Iran, Lufthansa Cargo, to Customer (Dec. 29, 1999) [QAL-01-194436]; Press Release, Lufthansa Cargo, Lufthansa
Cargo Announces Fuel Surcharge Increase (Dec. 28, 1999) [LH_CIV_0001158]. See also Memoerandum from
Wolfgang Schmitz, Lufthansa Cargo (Jan. 7, 2000) [LH_CIV_0001151}; Minutes, Lufthansa Cargo Executive
Board Meeting (Dec. 21, 1999) [LH_CIV_0001153].
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Singapore Air, South African Airways, Thai Airways, United Airlines and VARIG, attended a
“Market Analysis” meeting, where they discussed the Fuel Surcharge.53

52.  On the same day, January 11, 2000, Air Canada informed its competitors that it
would impose a Fuel Surcharge st.arting on February 15, 2000.>* Air Canada’s announced
implementation date was two weeks after the implementation date announced by Lufthansa
Cargo and other Airfreight Carriers, giving its customers, including DHL, the misleading
impression that Air Canada’s Fuel Surcharge was unilaterally set.

53. On January 27, 2000, a group called “Global Cargo Council, Inc.” (“GCCI”)55
held a meeting at “Benissimo Restaurant” to discuss the implementation of the Fuel Surcharge
even though JTATA had not submitted Resolution 116ss to the DOT.*® Cesar Rillo of Canadian
Airlines (which became a part of Air Canada in January 2001) attended the meeting, along with
representatives of Air France, Asiana Airlines, Cargolux, China Airlines, Japan Airlines, KLM,
Korean Air, Lufthansa Cargo, Nippon Cargo Airlines, Northwest Airlines, Singapore Airlines,
Thai Airways and United Airlines, among others.”” Although GCCI claimed that “[tjhe
concentration of the meetings does not focus on the pricing/rates of each airline but to discuss
what is happening to the group and the industry,” one of the key functions of GCCI was in fact tQ
coordinate implementation of the Fuel Surcharge.” Indeed, the purpose of the meeting on

January 27 was to discuss how to implement the Fuel Surchalrge.5 ?

53 B-mail from Sales Manager Asia & Australia, Lufthansa Cargo, to representatives of Air Canada, Air France,
Cargolux, KLM, Korean Air, Lufthansa Cargo, Martinair, Nippon Cargo, SAS, Singapore Air, South African
Airways, Thai Airways, United Airlines and VARIG (Jan. 11, 2000) [LH_CIV_0002255).

5 Chart, Lufthansa Cargo, Treibstofzuschlag / Fuel Surcharge ab 01.02.2000 (Feb. 1,2000) [LH_CIV_0002265].

>3 This group is also known as the Global Carriers Council, Inc. and Global Cargo Carriers, Inc.

% Minutes of Monthly Meeting, Global Cargo Couneil, Inc. (Jan. 27, 2000) [LEH_CIV_0240820].

57 Minutes of Monthly Meeting, Global Cargo Council, Inc., at 1 (Jan. 27, 2000) [LH_CIV_0240820] (noting that, in
addition to attending the meeting, Cesar Rillo of Canadian Airlines was a “Head Member” of “GCCI.COM”).

38 Minutes of Monthly Meeting, Global Cargo Council, Inc., at 1-2 (Jan. 27, 2000) [LH_CIV_0240820].

% Minutes of Monthly Meeting, Global Cargo Council, Inc., at 2 (Jan. 27, 2000) [LH_CIV_0240820].
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54.  IATA submitted its application for approval of Resolution 116ss to the DOT on
January 28, 2000.%

55.  Without waiting for a response from the DOT, and in accordance with the joint
discussions set forth above, Air Canada, Canadian Airlines and a number of other Airfreight
Carriers started charging DHL and other customers a Fuel Surcharge of USD 0.10 per kilogram
in February 2000, pursuant to the terms of Resolution 116ss.8! The other Airfreight Carriers
included, but were not limited to, Air France, Asiana Airlines, Cargolux, Cathay Pactfic, Japan
Airlines, KLM, Korean Air, Lufthansa Cargo, Qantas Airways, SAS, South African Airways,
Swissair and United Airlines.? The Airfreight Carriers intentionally staggered the
implementation of the Fu.el Surcharge to prevent detection of the Cartel by giving the impression
to DHL and other customers that they were acting unilaterally. For example, Lufthansa Cargo’s
Fuel Surcharge went into effect on February 1,5 Asiana’s on February 7,5 and Air Canada’s and
Canadian Airlines’ on February 15, 2000.%° Because they did not have approval from the DOT,
Air Canada, Canadian Airlines and the other Airfreight Carriers did not have immunity from the
U.S. antitrust laws when they implemented this Fuel Surcharge (or at any time thereafter). DHL
thus started paying the Fuel Surcharge to the Cartel members, including Air Canada and

Canadian Airlines, in February 2000.

% JATA, Application for Approval of Agreements by the Int’l Air Transport Ass’n to the U.S. Dep’t of Transp.,
Docket OST-2000-6837-1 (Jan, 28, 2000) [QAL-01-194611].

6 Chart, Lufthansa Cargo, Treibstoffzuschiag / Fuel Surcharge ab 01.02.2000 (Feb. 1, 2000) [LH_CIV_0002265];
Chart, GCCI, Fuel Surcharge Update (Mar. 3, 2000) [LH_CIV 0240824]; Chart, GCCL, F: wel Surcharge Update
(Mar. 10, 2000) [LH_CIV_0240823]. See also Press Release, Air France, Ajr France Cargo Implements Fuel
Surcharge as from st February 2000 (Dec, 20, 1999) [LH_CIV_0104424]; Press Release, Lufthansa Cargo,
Lufthansa Cargo Announces Fuel Surcharge Increase (Dec. 238, 1999) [LH_CIV_0001158]; Chart, American
Airlines, West Texas Intermediate Crude: Historical Prices [QAL-0 1-168138].

82 See, e.g., ihid.

83 Lufthansa Cargo News, Lufthansa Cargo introducing fuel surcharge Effective from February 2000 for the entire
route network (Dec. 28, 1999) [LH_CIV_0031101].

 Chart, GCCI, Fuel Surcharge Update (Mar. 10, 2000) {LH_CIV_0240823].

% Chart, Lufthansa Cargo, Treibstoffzuschlag / Fuel Surcharge ab 01 .02.2000 (Feb, 1, 2000) [LH_CIV_0002265].
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56. On February 24, 2000, GCCI held another meeting, this time at “Dekkers
Lounge.”66 Cesar Rillo of Canadian Airlines attended the meeting, along with representatives
from Air France, British Airways, Cargolux, Cathay Pacific, China Airlines, Japan Airlines,
Korean Airlines, Nippon Cargo Airlines, Northwest Airlines, Saudi Arabian Airlines, Thai
Airways and United Airlines, among others.5” The first item discussed was the Fuel Surcharge.68
The Airfreight Carriers also discussed other competitively sensitive issues, such as capacity and
flight frequency.69 The next GCCI meeting was scheduled for March 16, 2000, and the group
planned to meet on the third Thursday of each month thereafter.”

57. On March 14, 2000, the DOT rejected JATA’s application for approval of
Resolution 116ss, stating that the resolution was anticompetitive and was not necessary to cover
increased fuel costs:

We are not inclined to accept this continuing, IATA-agreed
worldwide industry mechanism that automatically triggers rate
increases when certain criteria are met as a method to offset

increased fuel costs. . .. We have [ ] decided to disapprove
Resolution 116ss.

The uniform, industry-wide index mechanism proposed here
appears fundamentally flawed and unfair to shippers and other
users of cargo air transportation. If the price of fuel spikes long
enough to trigger a rate increase and then declines, but not enough
to trigger its suspension, then shippers and users could be
subjected, through this mechanism, to unjustified and unwarranted
rate increases. . . .

Moreover, IATA’s proposed index mechanism, which reflects the
volatile nature of the spot market, is at best an imperfect measure
of the impact of fuel price increases on carriers. Most carriers

employ fuel hedging programs which they use to limit the effects

6 Minutes of Monthly Meeting, Global Cargo Carriers, Inc., at 1 (Feb. 24, 2000) [LH _CIV_0240825]; Agenda,
GCCI Monthly Meeting (Feb. 24, 2000) [LH_CIV_0240819].

57 Minutes of Monthly Meeting, Global Cargo Carriers, Inc., at 1 (Feb, 24, 2000) [LH_CIV_0240825].

68 Minutes of Monthly Meeting, Global Cargo Carriers, Inc., at 1 (Feb, 24, 2000) [LH_CIV_0240825]; Agenda,
GCCI Monthly Meeting (Feb. 24, 2000) [LH_CIV_0240819].

% Minutes of Monthly Meeting, Global Cargo Carriers, Inc., at 2 (Feb. 24, 2000) [LH_CIV_0240825].

7 Minutes of Monthly Meeting, Global Cargo Carriers, Inc., at 2 (Feb. 24, 2000) [LH_CIV_0240825].
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of jet fuel price volatility and thus discipline their costs. Indeed,
under these programs, many prudent carriers manage (o hedge
between 70-80 percent of their total fuel needs. To illustrate, . . .
the difference between the average actual fuel prices, as reported to
the Department [by IATA], measured between June 1996 and
November 1999, increased about six percent, while IATA’s index,
based on spot market prices, showed a 34 percent increase over the
same period. In these circumstances, the proposed mechanism
cannot receive our approval.

We find the [ ] resolution . . . to be adverse fo the public interest
and in violation of the [section 41309 of Title 49 of the United
States] Code.”

58.  IATA subsequently sent a memorandum to its members, including Air Canada,
informing them that the DOT disapproved of Resolution 116ss, attaching the DOT’s order, and
stating that “as a result Mail Vote 875 will not come into effect.””” However, the Airfreight
Carriers, including Air Canada and Canadian Airlines, were already charging (and they

continued to charge) DHL a Fuel Surcharge.

59.  On April 6, 2000, IATA announced that it would no longer publish the FPL”

JATA also privately sent the members of the IATA Cargo Committee, including Air Canada, a
letter on April 14, 2000, regarding the potential liability for following the FPI as described in
Resolution 116ss:

The Index has now become tainted by the DoT order finding
Resolution 116ss, to which the Index was linked, to be adverse to
the public interest and in violation of law. If the carriers were to
coordinate pricing by reference to the Index, whether pursuant to
this disapproved Resolution or simply through de facto parallel
pricing actions, that could be regarded as an illegal conspiracy in
violation of applicable Competition laws, whether the Index is
published by IATA, PLATTS, or indeed, simply calculated by
each of the carriers independently. Against that background,

"' Order, U.S. Dep’t of Transportation, Docket OST-2000-6837-2, at 2-3 (Mar. 17, 2000) {(emphasis added),
available ar http:/perma.cc/08YkrDUHXpg.

72 Memorandum from Director, Tariff Services, IATA, to Members Participating in Tariff Coordinating Conferences
(Mar. 21, 2000) [QAL-01-194653].

3 Memorandum from Senor Director, Tariff Services, [ATA, to Membets Participating in Cargo Tariff Coordinating
Conferences (Apr. 7, 2000) [QAL-01-194707].
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IATA has no choice but to discontinue all activity associated with
the disapproved Resolution, including calculation and
dissemination of the Fuel Price Index, and it has done so. Because
any further pricing actions linked to the now tainted Index could
expose the carriers engaging in such pricing actions to serious
antitrust Hability, we must advise that carriers not engage in any
pricing actions tied to the Index. As there is no further legitimate
or lawful use to be made of the Index, we also recommend that
carriers refrain from approaching any third party requesting them
to calculate and publish the Index.”

60.  The DOT’s rejection of Resolution 116ss formalized the Airfreight Carriers’ lack
of immunity for charging the Fuel Surcharges. Nevertheless, Air Canada, Canadian Airlines and
the other Cartel members—including, but not limited to, Air France, Cargolux, KLM, Korean
Air, Lufthansa Cargo and United Airlines—continued charging DHL the Fuel Surcharge.
However, to disguise the unlawful Cartel agreement, the Airfreight Carriers no longer used the
IATA FPL Instead, Lufthansa Cargo started publishing on its website its own FPI, which was
substantially the same as the IATA FPI, although it took different numerical values to prevent
detection of the Cartel agreement. Other Airfreight Carriers either followed the Lufthansa Cargo
FPI or published what purported to be their own FPIs but were substantially the same as the
JATA and Lufthansa Cargo FPIs. Air Canada, for example, published its own FPI that took
different numerical values than Lufthansa Cargo’s FPI to hide the existence of the Cartel.”

61.  Inpractice, all of the published FPIs resulted in coordinated increases of Fuel
Surcharges, although the precise dates of increases were staggered to avoid exactly parallel
conduct and, thus, further hide the Cartel. Indeed, Air Canada sometimes delayed changes to its

Fuel Surcharge by a number of months, as was the case in the summer and fall of 2000."

™ Memorandum from Managing Director, Distribution Services, IATA, to Members, JATA Cargo Committee (Apr.
14, 2000) [QAL-01-194725).

™ See Lufthansa Cargo, Minutes of Meeting with Air Canada, at 2 (Feb. 13, 2003) [LH_CIV_0244945] (noting that
Air Canada was publishing a FPI in 2001); E-mail between American Airlines Employees (Aug. 15, 2005)
[AAC046855] (linking to the FPIs of various Airfreight Carriers, including Air Canada).

6 See B-mail between Lufthansa Cargo employees (Sept. 7, 2000) [LH_CIV_01 12002].
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62.  To monitor adherence to the Cartel agreement, the Airfreight Carriers, including
Air Canada, met frequently and discussed their experience and plans with respect to
implementing the Cartel agreement. For example, Air Canada, attended a series of secret
meetings of the JFK Airport Air Cargo Association in New York, New York.” Other attendees
included Air France, Alitalia, China Airlines, Cargolux, Cathay Pacific, EVA Airways, JAL,
Lufthansa Cargo, Nippon Cargo Airlines, Singapore Air and Thai Airways.78 During these
meetings, the Airfreight Carriers discussed and coordinated their plans to charge Fuel Surcharges
in accordance with the Lufthansa Cargo Fuel Surcharge methodology.”

63. On April 4, 2000, the IATA Cargo Committee met in Vancouver, British
Columbia, Canada.’® C. Morin, Air Canada’s Vice President of Cargo, and B. Remple of
Canadian Airlines attended the meeting.®! During the meeting, IATA provided an update on the
FPI and Resolution 116ss.”> TATA again noted that the DOT rejected Resolution 116ss and that,
as a result, “TATA’s legal advisors [ ] recommended that the publication of the index should be
suspended.”83 Nonetheless, the Airfreight Carriers, including Air Canada and Canadian Airlines,
continued to charge Fuel Surcharges pursuant to the Lufthansa Cargo FPI, which was

substantially the same as the IATA FPI contained in Resolution 116ss.

77 See Class Action Complaint, Benchmark Export Services et al. v. China Airlines Ltd. et al., at 32, 10-CV-639
(JGYVVP) (Feb. 12, 2010). "
78
Id.
P Id.
% Agenda & Documentation, IATA Cargo Committee, 14th Meeting (Apr. 4, 2000) [QAL-01-194664]; Summary of
Action, JATA Cargo Committee 14th Meeting (Apr. 4, 2000) [QAL-01-194692].
81 ummary of Action, JATA Cargo Committee 14th Meeting, at 8-9 (Apr. 4, 2000) [QAL-01-194692].
% Summary of Action, IATA Cargo Committee, 14th Meeting, at 10 (Apr. 4, 2000) [QAL-01-194692].
¥ Summary of Action, IATA Cargo Committee, 14th Meeting, at 10 (Apr. 4, 2000) [QAL-01-194692].
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64.  In September 2000, Gerry Simpson, Air Canada’s Manager of Cargo Marketing
and Sales Support, corresponded with Lufthansa Cargo regarding the Fuel Surcharge for flights
originating in Canada, including flights from Canada to the United States.®

65.  On January 17, 2001, the Airline Cargo Council of Switzerland (“ACCS”) met at
the Unique Centre Airport in Zurich, Switzerland.®® Representatives from Air Canada attended
the meeting, as did representatives from Air France, British Airways, Cathay Pacific, El Al Israel
Airlines, KLM, Korean Air, Lufthansa Cargo, Martinair, Singapore Air, South African Alrways,
Swissair, Thai Airways and United Airlines, among others.®® One 'of the topics discussed was
whether to decrease the Fuel Surcharge in accordance with Lufthansa Cargo’s FPI in light of a

decline in fuel prices.87

D. The Agreement to Modify the Fuel Surcharge Mechanism and to Adhere to
the Modified Mechanism

66. In late 2001, the FPI fell to a level that, under Resolution 116ss, required that the
Fuel Surcharge be suspended. Accordingly, Air Canada and several other Airfreight Carriers
either reduced or suspended the Fuel Surcharge on or about December 1, 2001 38 The Airfreight
Carriers agreed to suspend the Fuel Surcharge in a staggered manner to give customers,
including DHL, the impression that the Airfreight Carriers were acting unilaterally. For
example, Air Canada suspended its Fuel Surcharge effective December 1,¥ while Lufthansa

Cargo’s suspension was effective December 20.%°

3 See E-mail between Lufthansa Cargo employees (Sept. 7, 2000) [LH_CIV_0112002].

85 Minutes, 27th ACCS Meeting (Jan. 17,2001) [LH_CIV_0007440].

8 Minutes, 27th ACCS Meeting, at 1 (Jan. 17,2001) [LH_CIV_0007440].

87 Minutes, 27th ACCS Meeting, at 3 (Jan. 17,2001) [LH_CIV_0007440].

8 All Cargo News, Air Canada<AC.TO> to end cargo fuel surcharge, Dec 1 (Nov. 29,2001) [LH_CIV_0104455];
E-mail between Lufthansa Cargo employees (Nov. 27, 2001) [LH_CIV_0050892].

¥ All Cargo News, Air Canada<AC.TO> to end cargo fuel surcharge, Dec 1 (Nov. 29, 2001) [LH_CIV_0104455].
% [ ufthansa Cargo News, Lufthansa Cargo lifts fuel surcharge (Dec. 6, 2001) [LH CIV_0031099].
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67.  Unwilling to give up the supracompetitive profits generated by the Fuel
Surcharges, the Airfreight Carriers soon agreed to a new methodology and reinstated Fuel
Surcharges. In January 2002, Lufthansa Cargo and other Cartel members secretly developed a
modified FPI mechanism.?! Like Resolution 116ss and the follow-on Lufthansa Cargo FPL, the
revised methodology was benchmarked to the average spot price of aviation fuel in June 1996,
but the new methodology had different thresholds for increases and decreases in the Fuel
3

Surcharge. It worked as follows:”

- FPI exceeds 115 for 2 consecutive weeks: Fuel Surcharge implemented at $0.05/kg
- FPI exceeds 135 for 2 consecutive weeks: Fuel Surcharge adjusted to $0.10/kg

- FPI exceeds 165 for 2 consecutive weeks: Fuel Surcharge adjusted to $0.15/kg

- FPI exceeds 190 for 2 consecutive weeks: Fuel Surcharge adjusted to $0.20/kg

- FPI below 170 for 2 consecutive weeks: Fuel Surcharge reduced to $0.15/kg

- FPI below 145 for 2 consecutive weeks: Fuel Surcharge reduced to $0.10/kg

- FPI below 120 for 2 consecutive weeks: Fuel Surcharge reduced to $0.05/kg

- FPI below 100 for 2 consecutive weeks: Fuel Surcharge suspended

68.  Lufthansa Cargo publicly announced the new methodology—pursuant to which it
and other Airfreight Carriers, including Air Canada, had agreed to impose Fuel Surcharges—on
January 23, 2002.%* In its press releases announcing the new FPL, Lufthansa Cargo misleadingly
claimed that the new FPI was “much more closely linked to the actual developments of fuel

prices than the previous [Fuel Surcharge]” and the new I'PI “still leaves Lufthansa Cargo

! See, e.g., E-mail from General Manager for Pricing, Lufthansa Cargo, to Senior Vice President of Marketing,
Lufthansa Cargo (Jan. 25, 2002) [LH_CIV_0001655].

%2 E-mail from General Manager for Pricing, Lufthansa Cargo, to a Lufthansa Cargo employee (Jan 15, 2002)
[LH_CIV_0000015]; E-mail from General Manager for Pricing, Lufthansa Cargo, to a Lufthansa Cargo employee
(Jan 15,2002) [LH_CIV_0000021]; E-mail from General Manager for Pricing, Lufthansa Cargo, to several
Lufthansa Cargo employees (Jan. 16, 2002) [LH_CIV_0000315].

% B-mail from General Manager for Pricing, Lufthansa Cargo, to a Lufthansa Cargo employee {Jan 15, 2002)
[LH_CIV_0000015].

 Lufthansa Cargo News, Lufthansa Cargo introduces new fuel surcharge caleulation method More closely linked
to kerosene price / Risk remains with the airline (Jan 23,2002) [LH_CIV_0000321].
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exposed to high financial risks arising from strongly fluctuating fuel prices.95 In reality, the Fuel
Surcharges imposed according to the new FPI were not “linked” to fuel costs and the Airfreight
Carriers were not “exposed to high financial risks” because the Fuel Surcharges over-recovered
for any increases in fuel costs.

69. Other Airfreight Carriers, such as Air Canada, Air France, British Airways,
Emirates, Japan Airlines, KLM, LAN Cargo, Northwest Airlines, SAS, Swissair and United
Airlines, published FPIs according to the new methodology during portions of the Cartel
Period.”® Like the previous Lufthansa Cargo FPI, the new indices used slightly different
numbers than the new Lufthansa Cargo FPI in order to give the false impression of unilateral
action. For example, Air Canada published on its website its own FP1 during portions of the
Cartel Period, giving DHL the misimpression that Air Canada was imposing its Fuel Surcharge
unilaterally.®’ The following graph compares the FPI that Air Canada published with the FPI

published by Lufthansa Cargo:98

% L ufthansa Cargo News, Lufthansa Cargo introduces new fuel surcharge calculation method More closely linked
10 kerosene price / Risk remains with the airline (Jan 23, 2002) [LH CIV 0000321]; E-mail between Lufthansa
Cargo employees (Jan. 21, 2002) [LH_CIV_0029983] (pasting an announcement of Lufthansa Cargo’s new FPI).

% See, e.g., E-mail between American Airlines employees (Aug. 15, 2005) [AAC046855].

9 See, e.g., Lufthansa Cargo, Minutes of Meeting with Air Canada, at 2 (Feb. 13, 2003) [LH CIV_0244945] (noting
that Air Canada was publishing a FPI in 2002); E-mail between American Airlines Employees (Aug. 15, 2005)
[AAC046855] (linking to the FPIs of varicus Airfreight Carriers, including Air Canada).

% Soe Chart of Lufthansa Cargo FPI (May 24, 2006) [QAL-01-168190]; E-mail between American Airlines
Employees (Aug. 15, 2005) [AAC046855] (linking to the FPIs of various Airfreight Carriers, including Air
Canada); Snapshots of Air Canada’s Fuel Index Website, available at hitp://perma.cc/0qsTIMZuAil (as of Feb. 13,
2006); http://perma.cc/OufMayJeUtP (as of Dec. 15, 2005); http://perma.cc/03eMUfEgxYi (as of Dec. 1, 2005);
http://perma.cc/0nuXXu7BdDT (as of Nov. 5, 2005).
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Comparison of Fuel Price Indices Published by Air Canada and Lufthansa Cargo
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70. In practice, all of the published FPIs resulted in near-simultaneous (but staggered)
increases of equivalent amounts by all of the Airfreight Carriers, including Air Canada.

71. Lufthansa Cargo began charging a Fuel Surcharge pursuant to its new
methodology on April 25, 2002, when the modified FPI first exceeded 115 for two consecutive
weeks.” Other Airfreight Carriers, including Air Canada, also began charging customers,
including DHL, a Fuel Surcharge of USD 0.05 per kilogram pursuant to the new methodology.'”
As had been suggested by Lufthansa Cargo, Air Canada and its co-conspirators staggered their

implementation dates to conceal their participation in the Cartel. For example, British Airways

% Lufthansa Cargo News, Lufthansa Cargo to introduce F wel Surcharge of 0.05 euros (Mar. 28, 2002)

[LH _CIV_0042858]; Letter from Senior Vice President of Sales, Lufthansa Cargo, to Partners and Customers
[LH_CIV_0030639].

100 press Release, Air Canada, Air Canada Cargo Fuel Surcharge (Apr. 11, 2002) [SIA CIV_0037929]. See also
Press Release, Air France Cargo, Air France Cargo Introduced Fuel Surcharge Sliding Scale (Mar. 26, 2002)
[LH_CIV_0045746]; Press Release, Air France Cargo, Air France Cargo Announces Fuel Surcharge (Apr. 5,2002)
[SIA_CIV_0027992]; Customer Newsletter, KLM Cargo (Apr. 3, 2002) [LH_CIV_0192106].
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and Emirates implemented the Fuel Surcharge effective April 22.1%! Lufthansa Cargo effective
April 25,' and KLM effective May 1.'%

72.  In early September 2002, the new FPI exceeded the relevant threshold for an
increase in the Fuel Surcharge. In response, there were communications among the Airfreight
Carriers confirming that they would increase the Fuel Surcharge. For example, on September 3,
2002, Steve Gibbs, Air Canada’s Senior Director of Corporate Sales for The Americas and South
Pacific, and Gerry Simpson, Air Canada’s Manager of Cargo Matketing and Sales Support, met
privately with Lufthansa Cargo’s Vice President of Sales for The Americas and Lufthansa -
Cargo’s Manager of Strategic Alliances and Networks for the Americas in Atlanta, Georgia.104
During the meeting, Lufthansa Cargo confirmed that it would “levy a fuel surcharge bf USD
0.10/kg (CAD 0.16/kg) on actual weight effecﬁve SEPT 23" 2002.7'% Air Canada responded
that its “fuel index ha[d] also risen above the threshold of 135 for two consecutive weeks, and
[Air Canada] expect[ed] an increase shorﬂy.”106 The meeting closed with an agreement between
the two Airfreight Carriers to “investigate areas of cooperation in the Americas.”'” Ina
subsequent e-mail from Lufthansa Cargo to Mr. Gibbs and Mr. Simpson of Air Canada,
Luﬁhansa Cargo summarized the meeting as “a very open and good discussion [ ] about possible

further steps to cooperate more closely tcngethr::r.”108 Mr. Simpson and Lufthansa Cargo held

191 Newsflash, British Airways World Cargo, British Airways World Cargo to Implement Fuel Surcharge (Apr. 9,
2002) [QAL-01-209152); E-mail from Jassim Saif, Emirates (Apr. 9, 20002) [LH_CIV_0148256].

192 1 ufthansa Cargo News, Lufthansa Cargo to introduce Fuel Surcharge of 0.05 euros (Mar. 28, 2002}

[LH_CIV 0042858]; Letter from Senior Vice President of Sales, Lufthansa Cargo, to Partners and Customers (Apr.
9, 2002) [LH_CIV_0030639].

103 1 otter from KLM Cargo Management to Customer (Apr. 3, 2002) [LH_CIV_0192106].

194 Minutes, Air Canada/LCAG Meeting, at 1 (Sept. 5, 2002) [LH_CIV_0001237].

105 Minutes, Air Canada/LCAG Meeting, at 2 (Sept. 5, 2002) [LH_CIV_0001237].

106 \finutes, Air Canada/LCAG Meeting, at 2 (Sept. 5, 2002) {LH_CIV_0001237].

197 \inutes, Air Canada/LCAG Meeting, at 3 (Sept. 5, 2002) [LH_CIV_0001237].

198 £ mail from Manager, Strategic Alliances & Networks, the Americas, Lufthansa Cargo, to Steven Gibbs, Senior
Director, Corporate Sales, The Americas and South Pacific, Air Canada, and Gerry Simpson, Manager, Carge
Marketing and Sales Support, Air Canada (Sept. 5, 2002) [LH_CIV_0001237].
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another meeting on September 30, 2002, “to follow up on Sep.5 meeting in [Atlanta] between
[Air Canada] and [Lufthansa Cargo].”m9

73.  On September 19, 2002, the Air Cargo Agents Association of India held a
meeting in the Air India conference room “to discuss an increase in [the] Fuel Surcharge in view
of [an increase in the] fuel price index . . .. There was an almost unanimous decision that the
| | [Fuel Surcharge] would be increased” effective QOctober 1, 2002."% M. Sane of Air Canada
attended the meeting. N Other attendees included Air France, Air India, Alitalia, British
Airways, Cathay Pacific, El Al Israel Airlines, Emirates, EVA Airways, KLM, Korean Alr,

Malaysian Airlines System, Saudi Arabian Airlines, Singapore Air, South African Airways,

2

Swiss WorldCargo and Thai Airways, among others."!
74.  On September 25, 2002, Lufthansa Cargo’s Vice President of Sales for the
Americas wrote to Claude Morin of Air Canada (copying Steven Gibbs and Gerald Simpson of
Air Canada, who had attended the meeting with Lufthansa Cargo on September 5, 2002) to
discuss “possibilities of a closer cocnpcra‘cion.””3 The Lufthansa Cargo representative noted that
the cooperation does “not stop in Canada.”''* The end of the e-mail noted that I;ufthansa Cargo
wanted to meet to further discuss “a possible closer cooperation which may benefit our two

con~1panies.”1 13

109 | wfthansa Cargo, Air Canada/LCAG Minutes (Sept. 30, 2002), attached to E-mail between Lufthansa Carge
employees (Oct. 7, 2002) {LH_CIV_01 12254].

10 Minutes of the Air Cargo Agents Association of India Meeting, at 2 (Sept. 19, 2002) [SIA_CIV_0027253].

1 Minutes of the Air Cargo Agents Association of India Meeting, at 3 (Sept. 19, 2002) [SIA CIV_0027253].

12 Minutes of the Air Cargo Agents Association of India Meeting, at 3 (Sept. 19, 2002) [SIA CIV_0027245].

13 B_ail from Vice President, Sales, The Americans, Lufthansa Cargo, to Claude Morin, Steven Gibbs and Gerald
Simpson, Air Canada (Sept. 23, 2002) [LH_CIV_0054776].

U4 £ _mail from Vice President, Sales, The Americans, Lufthansa Cargo, to Claude Morin, Steven Gibbs and Gerald
Simpson, Air Canada (Sept. 25, 2002) [LH_CIV_0054776].

15 B_mail from Vice President, Sales, The Americans, Lufthansa Cargo, to Claude Morin, Steven Gibbs and Gerald
Simpson, Air Canada (Sept. 25, 2002) [LH CIV_0054776]).

230-



Case 1:13-cv-06399-SJ-VVP Document 1 Filed 11/19/13 Page 33 of 80 PagelD #: 33

75.  In mid-September 2002, in accordance with the new methodology and the
subsequent communications confirming the revised Cartel agreement, the Airfreight Carriers,
including Air Canada, announced an increase in the Fuel Surcharge by USD 0.05 per kilogram to
USD 0.10 per kilogram to be cffective in late September or early October 2002."'¢ The
Airfreight Carriers staggered the implementation of this Fuel Surcharge increase to give the
fraudulent impression that they were acting unilaterally. For example, British Airways and
Lufthansa Cargo increased their Fuel Surcharge to USD 0.10 per kilogram effective September
23,17 while increases by Air Canada and KLM were effective October 1.''% Rolf Holderegger of
Air Canada coordinated the increase to USD 0.10 per kilogram by sending the date and amount
of Air Canada’s planned Fuel Surcharge increase to ACCS members on September 12, 2002.17

76. On September 20, 2002, Rolf Holderegger of Air Canada met privately With
2120

representatives from other Airfreight Carriers at a restaurant named “Frohsinn in Kloten.

Other attendees included Air France, British Airways, Cathay Pacific, Emirates, Iberia,

116 B_mail from Rolf Holderegger, Air Canada, to ACCS Members (Sept. 12, 2002) [LH_CIV _00035426]. See also
Press Release, KLM, KLM Cargo Introduces Fuel Surcharge and Security Surcharge Based on Actual Weight Per
October Ist (Sept. 16, 2002) [QAL-01-214167]; Press Release, British Airways World Cargo, British Airways
World Cargo to Increase Fuel Surcharge (Sept. 6, 2002) [QAL-01-176977]; Lufthansa Cargo News, Lufthansa
Cargo to introduce Fuel Surcharge of 0.10 euros per kilo of actual freight weight on September 23, 2002 (Sept. 5,
2002) [LH_CIV_0031089].

17 Newsflash, British Airways World Cargo To Increase Fuel Surcharge (Sept. 6, 2002) [QAL-01-176977];
Lufthansa Cargo News, Lufthansa Cargo to introduce I el Surcharge of 0. 10 euros per kilo of actual freight weight
on September 23, 2002 (Sept. 5,2002) [LH_CIV_003 1089].

US £ _oail from Rolf Holderegger, Air Canada, to ACCS Members (Sept. 12, 2002) [LH_CIV_0005426];
Newsletter, KLM Cargo introduces fuel surcharge and security surcharge based on actual weight per October 1"
(Sept. 16, 2002) [QAL-01-214167].

119 B_mail from Rolf Holderegger, Air Canada, to ACCS Members (Sept. 12, 2002) [LH_CIV 0005426].

120 B_mail from Angelo Lassandro, IATA, to representatives from Air France, Air Canada, British Airways, Cathay
Pacific, Emirates, Iberia, Lufthansa Cargo, Singapore Air, Swiss WorldCargo and Thai Airways (Sept. 6, 2002)
[SIA CIV_0031213].
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Lufthansa Cargo, Singapore Air, Swiss WorldCargo and Thai Airways."”! One of the primary
discussion topics discussed was the Fuel Surcharge. %

77. On February 13, 2003, Air Canada met privately with Lufthansa Cargo at the
Montreal [nternational Airport to discuss, among other things, the FPI and the Fuel Surcharge.'”
The Air Canada representatives in attendance were Claude Morin, Vice President of Cargo;
Gerry Simpson, Manager of Cargo Marketing and Sales Support; and Steven Gibbs, Senior
Director of Corporate Cargo Sales for The Americans and South Pacific.!*! The attendees
discussed the fact that both Air Canada’s and Lufthansa Cargo’s FPIs had “exceeded the target
threshold for an increase within two weeks notice.”'* Tt was also noted that Air Canada’s
“Variqus surcharges accounted for 11% of [Air Canada] Cargo revenue in 2002.71%

78. Lufthansa Cargo announced on February 17, 2003 that it would increase its Fuel
Surcharge by USD 0.05 per kilogram to USD 0.15 per kilogram effective March 3, 2003."”” On
the day of Lufthansa Cargo’s announcement, a Lufthansa Cargo representative sent an e-mail to
Gerry Simpson, Air Canada’s Manager of Cargo Marketing and Sales Support, to inform Air

128

Canada that Lufthansa Cargo would be increasing its Fuel Surcharge. ™ Mr. Simpson responded

21 E_mail from Angelo Lassandro, IATA, to representatives from Air France, Air Canada, British Airways, Cathay
Pacific, Emirates, Iberia, Lufthansa Cargo, Singapore Air, Swiss WorldCargo and Thai Airways (Sept. 6, 2002)
[SIA_CIV 0031218].

'22 E-mail from Angelo Lassandro, IATA, to representatives from Air France, Air Canada, British Airways, Cathay
Pacific, Emirates, Iberia, Lufthansa Cargo, Singapore Air, Swiss WorldCargo and Thai Airways (Sept. 6, 2002)
[SIA_CIV_0031218].

123 | fthansa Cargo, Minutes of Meeting with Air Canada (Feb. 13, 2003) [LH_CIV_0244945].

124 | \1fthansa Cargo, Minutes of Meeting with Air Canada, at 1 (Feb. 13, 2003) [LH_CIV_0244945].

125 | 1ifthansa Cargo, Minutes of Meeting with Air Canada, at 2 (Feb. 13, 2003) [LH_CIV_0244945].

126 | yfthansa Cargo, Minutes of Meeting with Air Canada, at 2 (Feb. 13, 2003) [LH_CIV_0244945].

127 Lufthansa Cargo News, Lufthansa Cargo to introduce fuel surcharge of .15 euros per kilo of actual weight on 3
March 2003 (Feb. 17, 2003) [LH_CIV_0030115].

128 ©_mail from a Lufthansa Cargo representative to Gerry Simpson, Manager, Cargo Marketing and Sales Support,
Air Canada (Feb. 17, 2003) [LH_CIV_0001240].
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by informing the Lufthansa Cargo representative that Air Canada also would be increasing its
Fuel Surcharge by the same amount.'?

79.  The announcement and implementation of the increase to USD 0.15 per kilogram
was also coordinated by e-mails between and among at least the following Airfreight Carriers:
Air Canada, Air China, Air France, Air New Zealand, Alitalia, American Airlines, British
Aijrways, Cargolux, Cathay Pacific, Emirates, Iberia, Japan Airlines, KLM, Korean Air, LAN
Cargo, Lufthansa Cargo, Martinair, SAS, Saudi Arabian Airlines, Singapore Air, South African
Airways, Swiss WorldCargo, Thai Airways, United Airlines and VARIG."" In addition, the
president of ACCS thanked the ACCS members, including Air Canada, “for the active part in
agreeing on the same amount” for the Fuel Surcharge increase.”’

80.  The modified Fuel Surcharge mechanism did not envision the Fuel Surcharge
exceeding USD 0.20 per kilogram. Therefore, to continue the Cartel, the Airfreight Carriers
needed additional tiers for changes in the Fuel Surcharge after the increase to USD 0.20 per
kilogram was announced. (The Airfreight Carriers referred to “tiers,” “thresholds” and
“triggers” interchangeably.) Accordingly, Lufthansa Cargo persuaded the Airfreight Carriers to

adopt two new tiers that would result in increases of the Fuel Surcharge to USD 0.25 per

29 £_mail from Gerry Simpson, Manager, Cargo Marketing and Sales Support, Air Canada, to a Lufthansa Cargo
representative (Feb. 24, 2003) [LH_CIV_0001240]. Mr. Simpson noted that for shipments departing from Canada,
the Fuel Surcharge would be CAD 0.24 per kilogram, which was higher than the Cartel level of CAD 0.23 per
kilogram. Id.

130 See, e.g., E-mail from Regional Sales Director for Germany, Lufthansa Cargo, to representatives of Air Canada,
Air China, Air France, Air New Zealand, Cargolux, Cathay Pacific, Japan Airlines, KLM, LAN Cargo, SAS,
Singapore Air, South African Airways, Thai Airways, United Airlines and VARIG (Feb. 17, 2003)

[ILH CIV_0160688]; E-mail from Andre Berger, President, ACCS, to Air Canada, Air France, Alitalia, American
Airlines, British Airways, Cathay Pacific, Federal Express, El Al Israel Airlines, Emirates, [beria, Japan Airlines,
KLM, Korean Air, Kuwait Airways, Lufthansa Cargo, Martinair, Saudi Arabian Airlines, Singapore Air, Swiss
WorldCargo, TAP, Thai Airways and United Airlines {Feb. 18, 2003) [SIA_CIV_0000144]. See also Minutes, India
BAR Cargo Meeting (Oct. 8, 2003) [SIA_CIV_0027226]; Chart, Lufthansa Cargo, Carrierzuschidge (undated)
[LH _CIV_0031564). See also Press Release, KLM Cargo, KLM Cargo increases fuel surcharge to 0.20 cents,
effective March 24, 2003 (Mar. 11,2003) [LH_CIV_0051398]. :

51 Minutes, Confidential ACCS Meeting, at 1 (Apr. 2, 2003) [LH_CIV_0007454].
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kilogram and USD 0.30 per kilogram if the FPI exceeded certain thresholds.””” Similarly, if the
FPI fell below certain thresholds, the Fuel Surcharge would return to USD 0.25 per kilogram or
USD 0.20 per kilogr&tm.lz’3 The Airfreight Carriers referred to these new tiers as triggers 5 and 6
(with triggers 1 through 4 already defined in the existing mechanism to which the Cartel
members agreed in late 2001 and early 2002). At the same time, the Airfreight Carriers also
added a lower tier to protect against the elimination of the Fuel Surcharge if the price of aviation
fuel were ever to drop. As long as the FPI remained above 100, a Fuel Surcharge of at least USD
0.02 per kilogram would be imp()sed.134 The only way the Fuel Surcharge would be eliminated
is if the FPI fell below 100 (i.c., the average price of aviation fuel was below the 1996 average
price of aviation fuel) for two consecutive weeks, a highly unlikely scenario.>> Subsequently,
each time the then-highest tier was announced, the Airfreight Carriers would simultaneously
announced two additional tiers."®

81.  Lufthansa Cargo announced that it would increase its Fuel Surcharge by USD
0.05 per kilogram to USD 0.20 per kilogram effective March 24, 2003."%7 Following the
announcement of its Fuel Surcharge increase, but before its effective date, Lufthansa Cargo also
sent its Fuel Surcharge press release in an e-mail jointly addressed to M. Sauer of Air Canada

and representatives of other Cartel members, including Air China, Air France, Air New Zealand,

Cargolux, Cathay Pacific, Japan Airlines, KLLM, Korean Air, LAN Cargo, Martinair, South

132 | _mail from General Manager of Pricing, Lufthansa Cargo, to Senior Vice President of Marketing, Lufthansa
Cargo (Mar. 11, 2003) (attachment) [LH_CIV_0000039].

33 B_mail from General Manager of Pricing, Lufthansa Cargo, to Senior Vice President of Marketing, Lufthansa
Cargo (Mar. 11, 2003) (attachment) [LH_CIV 0000039},

134 E_mail from General Manager of Pricing, Lufthansa Cargo, to Senior Vice President of Marketing, Lufthansa
Cargo (Mar. 11, 2003) (attachment} [LH_CIV_0000039].

135 13_mail from General Manager of Pricing, Lufthansa Cargo, to Senior Vice President of Marketing, Lufthansa
Cargo (Mar. 11, 2003) (attachment) [LH_CIV_0000039]. : :

136 See, e.g., Letter from Tom Wong, Chairman, Cargo Sub-Committee, Hong Kong Board of Airline
Representatives, to Stephen Kwok, ‘Assistant Director-General (Air Services), Civil Aviation Department, Hong
Kong (Apr. 7,2005) [QAL-01-195594] (announcing triggers ¢ and 10).

137 { ufthansa Cargo News, Continuing Rise in Crude Qil Prices Leads to New Increase in Fuel Surcharge (Mar. 10,
2003) [LH_CIV_0030098].
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African Airways, SAS, Singapore Air, Thai Airways, United Airlines and VARIG.™* Air
Canada and the other Cartel members announced the same increase to their Fuel Surcharge to be
effective at approximately the same time, but not exactly the same time, thus conveying the
impression to DHL that the Airfreight Carriers were acting unilateraily.”

82.  On April 1, 2003, when the price of aviation fuel was dropping, ten Airfreight
Carriers (Air Canada, Air France, British Airways, Cathay Pacific, EVA Airways, Federal
Express, Japan Airlines, KLM, Korean Air and Lufthansa Cargo) met and discussed adjusting
the Fuel Surcharge downward pursuant to the Lufthansa Cargo FPL'* In furtherance of the
discussions at the April 1 meeting and according to the Fuel Surcharge triggers previously
adopted—and to minimize cheating—the Airfreight Carriers, .including Air Canada, agreed to
and did reduce their Fuel Surcharges—in a coordinated and largely parallel manner—by USD
0.05 per kilogram to USD 0.15 per kilogram effective in April 200‘3.141 Again, the Airfreight
Carriers staggered their implementation dates to prevent detection of the Cartel.'*?

83.  Effective shortly thereafter in early May 2003, the Airfreight Carriers, including

Air Canada, again in a coordinated and largely parallel fashion (with staggered effective dates)

138 [ _mail from Regional Sales Director for Germany, Lufthansa Cargo, to representatives of Air Canada, Air China,
Air France, Air New Zealand, Cargolux, Cathay Pacific, Japan Airlines, KLM, Korean Air, LAN Cargo, Martinair,
South African Airways, SAS, Singapore Air, Thai Airways, United Airlines and VARIG (Mar. 10, 2003)

[LH CIV_0147783].

139 See, ¢.g., Customer Newsletter, KLM Cargo, KLM Cargo Increases Fuel Surcharge, Effective March 24 (Mar,
11, 2003) [QAL-01-168247]; Lufthansa Cargo News, Continuing Rise in Crude Oil Prices Leads to New Increase in
Fuel Surcharge (Mar. 10, 2003) [LH_CIV_0030098]; Customer Newsletter, KL.M Cargo, KLM Cargo Increases
Fuel Surcharge, Effective March 24 (Mar. 11, 2003) [QAL-01-168247]; Press Release, British Airways World
Cargo, British Airways World Cargo Increases Fuel Surcharge (Mar. 13, 2003) [LH_CIV_0001173]; Letter from
John Cooper, General Manager Freight Sales & Marketing, Qantas Airways, to Customers (Mar. 18, 2003) [QAL-
01-168180]; Press Release, British Airways World Cargo, British Airways World Cargo Increases Fuel Surcharge
(Mar. 13, 2003) [LH_CIV_0001173].

0 £_mail between Lufthansa Cargo employees (Apr. 2, 2003) [LH CIV_0001242].

11 See, e.g., Customer Newsletter, KLM Cargo, KLM Cargo reduces fuel surcharge from Euro 0.20 to Euro 0. 15,
effective April 7, 2003 (Apr. 2, 2003) [LH_CIV_0031547]; Press Release, Lufthansa Cargo, Reduce F uel Surcharge
(Apr. 8, 2003) [QAL-01-195302]; Press Release, British Airways, British Airways World Cargo Decreases Fuel
Surcharge (Apr. 10, 2003) [LH_CIV_0001176].

142 oo E-mail between Qantas Airways employees (Apr. 8, 2003) [QAL-01-195310].
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pursuant to the Cartel agreement, reduced the Fuel Surcharge by another USD 0.05 per kilogram
to USD 0.10 per kilogram.'*

84.  In early December 2003, the FPI was rising, and it exceeded the relevant
threshold for a Fuel Surcharge increase.'® Pursuant to their agreement, the Airfreight Carriers,
including Air Canada, increased the Fuel Surcharge by USD 0.05 per kilogram to USD 0.15 per
kilogram effective in late December 2003 or carly January 2004.'" Once again, the effective
dates of the increase were staggered. For example, Lufthansa Cargo, Japan Airlines, and
Singapore Air implemented the increase to USD 0.15 per kilogram effective December 18,146
Martinair December 19,'*” KLM January 1,'® Air France January 15,'* and Air Canada on
January 19,15

85.  In April 2004, the FPI exceeded the next threshold, triggering another Fuel
Surcharge increase. This trigger led to another round of communications between and among

the Cartel members, including at least the following Airfreight Carriers: Air Canada, Air China,

Air France, Air New Zealand, Cargolux, Cathay Pacific, EVA Airways, Japan Airlines, KLM,

143 See, e.g., Lufthansa Cargo News, Lufthansa Cargo to reduce fuel surcharge to 0.10 euros from May 6 2003 (Apr.
22, 2003) [LH_CIV_0030082]; Press Release, KLM Cargo, KLM Cargo reduces fuel surcharge and adjusts Middle
East network (Apr. 25, 2003) [SIA_CIV_0037969]; Press Release, Martinair Cargo, Martinair Reduces F uel
Surcharge (Apr. 29, 2003) [SIA_CIV_0037977]; Press Release, Air France Cargo, Fuel Surcharge (May 1, 2003)
[SIA_CIV_0037979]; E-mail between Swiss WorldCargo employees (Apr. 24, 2003) [SIA_CIV_0004274] (pasting
British Airways press release)..

M4 1o from Senior Vice President of Marketing, Lufthansa Cargo, to several Lufthansa Cargo employees (Dec.
4,2003) [LH_CIV_0000042].

145 12_mail between Lufthansa Cargo employees (Jan. 12, 2004) [LH CIV _0050736]. See also Customer Newsletter,
KLM Cargo, KLM Cargo increases fuel surcharge to Euro 0. 15 (Dec. 16, 2003) [LH_CIV_0159207); Press
Release, Martinair Cargo, Martinair Cargo Increases F wel Surcharge (Dec. 8, 2003) [SIA_CIV_0038106]; Press
Release, American Airlines Cargo, American Airlines Cargo Division Announces Increase in Fuel Surcharge (Dec.
3, 2003) [LH_CIV_0005544].

146 £_mail between Qantas Airways employees (Dec. 5, 2003) [QAL-01-195434).

147 Press Release, Martinair Cargo Increases Fuel Surcharge (Dec. 8, 2003) [SIA_CIV_0038106].

198 press Release, KLM Cargo increases fuel surcharge to Euro 0.15 (Dec. 16, 2003) [LH_CIV_0 159207].

149 B_mail between Swiss WorldCargo employees (Dec. 23, 2003) [LH_CIV_0005622}.

150 £ mail between Lufthansa Cargo employees (Jan. 12, 2004) [LH_CIV_0050736].
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Korean Air, LAN Cargo, Lufthansa Cargo, Martinair, SAS, Singapore Air, South African
Airways, Thai Airways, United Airlines and VARIG."!
86.  Pursuant to the Cartel agreement and the communications between Cartel
members in April 2004, the Airfreight Carriers, including Air Canada, announced—in a
coordinated and largely parallel fashion—an increase to USD 0.20 per kilogram to be effective
in May 2004."%* The Airfreight Carriers’ effective dates were once again staggered to prevent
detection of the secret Cartel .':1greement.153

87. Shortly after the Cartel members announced the increase to USD 0.20 per
kilogram, the FPI moved above the next threshold. Pursuant to the Cartel agreement, the
Airfreight Carriers, including Air Canada, increased—in a coordinated and mostly parallel
fashion—the Fuel Surcharge to USD 0.25 per kilogram in effective in early June 2004."* These
increases were staggered by the Cartel members thereby concealing from customers, such as
DHL., the coordinated nature of the increases.'”

88. By mid-June 2004, the FPI was increasing so quickly that it exceeded another

threshold, indicating that the Fuel Surcharge should be increased to USD 0.30 per kilogram.

151 See, e.g., E-mail from a Lufthansa Cargo employee to representatives of Air Canada, Air China, Air France, Air
New Zealand, Cargolux, Cathay Pacific, EVA Air, Japan Airlines, KLM, Korean Air, LAN Cargo, Martinair, SAS,
Singapore Air, South African Airways, Thai Airways, UA and VARIG {Apr. 27, 2004) [LH_CIV_0! 10022].

132 See, e.g., Press Release, KLM Cargo, KLM Cargo increases fuel surcharge to GBP 0.13 (Apr. 29, 2004)
[SIA_CIV_0037986]; Press Release, Martinair Cargo, Martingir Cargo increases its F uel Surcharge (Apr. 29,
2004) [SIA_CIV_0037983].

13 See Lufthansa Cargo News, Lufthansa Cargo increases fuel surcharge (Apr. 26, 2004) [LH_CIV_0043016};
Press Release, KLM Cargo, KLM Cargo increases fuel surcharge to GBP 0. 13 (Apr. 29, 2004)
[SIA_CIV_0037986]; Press Release, Martinair Cargo, Martinair Cargo increases its Fuel Surcharge (Apr. 29,
2004) [SIA CIV_0037983]; Press Release, Saudi Arabian Airlines Fuel Surcharge Increase (Apr. 29, 2004)
[SIA_CIV_0037987]; E-mail from Matthew Kemp, British Airways (Apr. 28, 2004} [QAL-01-209412].

154 £ mail between Lufthansa Cargo employees (June 7, 2004) [LHL CIV_0031917). See also Lufthansa Cargo, Fuel
Surcharge Competitor Overview, at 2 (June 28, 2004) [LH CIV_0000492].

155 |_ufthansa Cargoe News, Lufthansa Cargo increases fuel surcharge (May 24, 2004) [LH_CIV_0043009]; Press
Release, Martinair increases Fuel Surcharge (June 1, 2004) [SIA_CIV_0038013]; E-mail from Matthew Kemp,
British Airways, to Debbie Sykes, Qantas Airways (May 26, 2004) [QAL-01-209436]; Press Release, Air France
Cargo, FSC Anpassung (July 26, 2004) [LH_CIV_0029935]; Customer Newsletter, KLM Cargo increases fuel
surcharge to Euro 0.25 (July 23, 2004) [LH _CIV_0029049].
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Concerned that the Cartel increasing the Fuel Surcha.fge too often and too quickly may reveal the
existence of the Cartel, the Airfreight Carriers, after discussions among themselves, agreed to
keep the Fuel Surcharge at USD 0.25 per kilogram. % Although members of the Cargo
Subcommittee of the Singapore Board of Airline Representatives (“Singapore BAR CSC”),
which included Air Canada, had already announced an increase, Tom Wong of Cathay Pacific
and leader of the Singapore BAR, sent an e-mail on July 21, 2004, to all members of the
Singapore BAR, stating that “due to the different interpretation of the LH [Lufthansa] Cargo
Fuel Surcharge mechanism by various stakeholders, the previously-announced fuel surcharge
increase will be withdrawn with immediate effect.” This statement was intended fo and did
have the effect of concealing the Cartel agreement.

89.  The FPIrose again in late August 2004,. and the Airfreight Carriers again
discussed whether they should increase the Fuel Surcharge. KILM suggested to various
Airfreight Carriers that they should jointly increase the Fuel Surcharge from USD 0.25 per
kilogram to USD 0.30 per kilof_g,ram.15 § After additional private communications between Cartel
members, including Air Canada, the Airfreight Carriers decided to leave the Fuel Surcharge
USD 0.25 per kilogram and delay an increase."

90. By mid-September 2004, after further communications, the Airfreight Carriers,

including Air Canada, decided to increase the Fuel Surcharge to USD 0.30 per kilogram and did

16 See, e.g., E-mail from a Lufthansa Cargo employee to General Manager for Pricing, Lufthansa Cargo (June 21,
2004) [LH_CIV_0001180]; Press Release, KLM Cargo, F° uel surcharge remains 0.20 Euro—KLM Cargo adapts
fuel surcharge mechanism (June 25, 2004) [LH_CIV_0000057].

157 E_mmail from Maria Ng, Cathay Pacific, to Hong Kong BAR members (July 21, 2004) [QAL-01-209463].

18 See, e.g., E-mail between Qantas Airways employees (Aug. 25, 2004) [QAL-01-209484].

139 See, e.g., E-mail between Qantas Airways employees (Aug. 25, 2004) [QAL-01-209484]; E-mail between
Lufthansa Cargo employees (Aug. 31, 2004) [LH_CIV_0001940] (“AF [a]nd KL[M] today have not yet reached a
decision about what they will do. [They] want to give me an update about the decision tomorrow (Tue). We
[Lufthansa Cargo] have signaled, however, that we would follow. . .. We should definitely try to convince
AF/KLM to be the first mover. [Lufthansa Cargo] will follow up once again tomorrow [on that].”); E-mail from
Senior Manager of Pricing, Lufthansa Cargo, General Manager for Pricing, Lufthansa Cargo (June 21, 2004)

[LH CIV_0001180].
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so effective between late September and early October 2004.'%° Like the increases before it, this
Fuel Surcharge increase was staggered to give the misleading impression that the Cartel
members’ conduct was unilateral. For example, Air France and KLM’s increase to USD 0.30
per kilogram was effective on September 29.'%! Singapore Air and Swiss WorldCargo on
October 4,162 British Airways on October 7,163 and Air Canada on October 819 Air Canada also
affirmatively coordinated this increase with other Airfreight Carriers, including Swiss
WorldCargo.'®

91. At the same time that they announced the Fuel Surcharge increase to USD 0.30
per kilogram, the Airfreight Carriers announced two new tiers in preparation for increases in the
Fuel Surcharge to USD 0.35 per kilogram and USD 0.40 per kilogram.166 The Airfreight
Carriers referred to these tiers as the seventh and eighth trigger points.

92.  Pursuant to the seventh trigger point announced in September 2004, in mid-
October 2004, the Cartel, including Air Canada, announced-—in a coordinated and parallel
(although staggered) fashion—another increase in the Fuel Surcharge of USD 0.05 per kilogram

to USD 0.35 per kilogram to take effect on or about October 25, 2004.'®" Like other Fuel

160 press Release, Air Canada, Air Canada Fuel Surcharge ab 08.10.2004 (Sept. 27,2004) [SIA_CIV_00 14322].
See also Press Release, KI.M Cargo, KLM Cargo Increases Fuel Surcharge to Euro 0.30 Effective September 29th
(Sept. 15,2004) [LH_CIV_0029858]; Press Release, Air France Cargo, Air France Cargo erhoht Fuel Surcharge
(Sept. 21, 2004) [LH_CIV_0158260]; Press Release, Martinair Cargo, Martinair Cargo Increases Fuel Surcharge
(Sept. 21, 2004) [SIA_CIV_0038047].

161 precs Release, Air France Cargo erhoht Fuel Surcharge (Sept. 21, 2004) [LH_CIV_0158260]; Press Release,
KLM Cargo increases fuel surcharge to Euro 0.30 effective September 29th (Sept. 13, 2004) [LH_CIV_0029858].
162 _mail from Walter Burti, Singapore Air, to ACCS members (Sept. 24, 2004) [LH_CIV_0005822].

163 press Release, British Airways World Cargo to Increase Fuel Surcharge (Sept. 24, 2004) [SIA_CIV_0038050].
164 press Release, Air Canada Fuel Surcharge ab 08.10.2004 (Sept. 27, 2004) [SIA_CIV_0014322].

163 Soe. ¢.g., E-mail between Swiss WorldCargo employees (Sept. 23, 2004) [SIA_CIV_0033819].

166 Soe e.g., Press Release, KLM Cargo, KLM Cargo Adapts F wel Surcharge Mechanism and Increases Fuel
Surcharge to Euro 0.35 (Oct. 12, 2004) [LH CIV_0029856]; Press Release, British Airways World Cargo, British
Airways World Cargo to Increase Fuel Surcharge (Sept. 24, 2040) [SIA_CIV_0038050].

167 prass Release, Air Canada, 4ir Canada Fuel Surcharge Ab 25.10.2004 (Oct. 15, 2004) [LH_CIV_00290391. See
also Press Release, Air France Cargo, Air France Cargo Tncreases Fuel Surcharge on Oct 28, 2004 (Oct. 13, 2004)
[LH_CIV 0029934]; Press Release, Martinair Cargo, Martinair Cargo Increases Fuel Surcharge (Oct. 13, 2004)
[LH_CIV 0043810} ~
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Surcharge increases, the increase to USD 0.35 per kilogram was staggered, giving DHL the
impression that the Cartel members were acting unilaterally. For example, Air Canada’s
increase was effective on October 25,'°® Martinair’s on October 26,'” and Air France’s and
British Airways’ on October 28.17

93,  Effective in January 2005, the Airfreight Carriers, including Air Canada,
decreased the Fuel Surcharge to USD 0.30 per kiloglr'a_m.171 This decrease was staggered. For
example, Air France implemented its decrease to USD 0.30 per kilogram on January 1,17
Lufthansa Cargo on January 3,7 British Airways on January 6,'™ and Air Canada on January
10.'" Air Canada coordinated this decrease by, among other things, informing the members of
ACCS about the intended effective date and amount of its Fuel Surcharge decrease.”®

94, Effective in March 2005, the Airfreight Carriers, including Air Canada, increased
the Fuel Surcharge back to USD 0.35 per kilogram.'”” The Airfreight Carriers again staggered
the implementation of this increase to maintain the illusion of unilateral conduct.!” In

connection with this increase, Lufthansa Cargo’s General Manager for Pricing sent an e-mail

jointly addressed to Kevin Cincurak of Air Canada and representatives of Air China, Air New

168 press Release, Air Canada Fuel Surcharge Ab 25.10.2004 (Oct. 15, 2004) [LH_CIV_0029039].
169 press Release, Marfinair Cargo Increases Fuel Surcharge (Oct. 13, 2004) [LH_CIV_0043810].
17 press Release, Air France Cargo erhoht Fuel Surcharge (Oct. 13, 2004) [LH_CIV_0029934}; Press Release,
British Airways World Cargo to Increase Fuel Surcharge (Oct. 14, 2004) [SIA_CIV_0038065].
171 press Release, Air Canada, Air Canada Cargo FSC (Jan. 4, 2005) [LH_CIV_0126034]; E-mail from Rolf
Holderegger, Air Canada, to ACCS members (Jan. 3, 2005) [LH_CIV_0005971]. See also Press Release, Air
France Cargo, Fuel Surcharge decrease from 01/01/2005 (Dec. 17,2004) [SIA_CIV_0038082]; Press Release,
KLM Cargo, KLM Cargo decreases fuel surcharge from GBP 0,24 to GBP 0,21 effective January 1, 2005 (Dec. 17,
2004) [SIA_CIV_0038083]; Press Release, Martinair Cargo, Martinair Cargo Reduces F wel Surcharge (Dec. 20,
2004) [SIA_CIV_0038084].
172 press Release, Air France, Fuel surcharge decrease from 01/01/2005 (Dec. 17, 2004) [SIA_CIV_003 8082].
i | ufthansa Cargo News, Lufthansa Cargo lowers fuel surcharge (Dec. 20, 2004) [LH_CIV 0042836].
17 press Release, British Airways World Cargo to Decrease Fuel Surcharge (Dec. 30, 2004) [SIA_CIV_0038094].
175 press Release, Air Canada Cargo Fuel Surcharge (Jan. 4, 2005) [LH_CIV_0126035].
176 &_mail from Rolf Holderegger, Air Canada, to ACCS members (Jan. 3, 2005) [LH_CIV 0003971].
177 Chart, Lufthansa Cargo, Fuel Surcharge Competitor Overview [LH_CIV_0050585]. See also Press Release, Air
France Cargo, Fuel Surcharge Increase from 22nd March 2005 (Mar. 9, 2005) [SIA_CIV_0038 129]; Press Release,
KLM Cargo, KLM Cargo to increase fuel surcharge March 22 (Mar. 10, 2005) [SIA_CIV_0038132]; Press Release,
%\_;Isartinair Cargo, Martinair Cargo Increases Fuel Surcharge (Mar. 9, 2005) [SIA_CIV _0038131].

See ibid.
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Zealand, Cathay Pacific, EVA Airways, Japan Airlines, Korean Air, LAN Cargo, SAS,
Singapore Air and South African Airways to inform those Airfreight Carriers that Lufthansa
Cargo planned to increase its Fuel Surcharge to USD 0.35 per kilogram effective March 21,
2005—the same day that Air Canada ultimately increased its Fuel Surcharge by the same
amount.'™ In that same e-mail, Lufthansa Cargo’s General Manager for pricing also directed the
addressees to the Lufthansa Cargo website, where Lufthansa Cargo published its FPL.'%

95.  Effective in April 2005, the Airfreight Carriers, including Air Canada, increased
in the Fue! Surcharge—in a coordinated manner—to USD 0.40 per kilogram.181 Pursuant to the
Cartel agreement, the Airfreight Carriers once again staggered the implementation of this
increase to hide the existence of the Cartel from DHL and other customers. For example,
Lufthansa Cargo increased its Fuel Surcharge effective on April 4,'8 Ajr France and KLM on
April 5,83 and Air Canada and British Airways on April 7.18

96.  The Fuel Surcharge increase to USD 0.40 per kilogram was again preceded by an

e-mail from Lufthansa Cargo’s pricing department that was jointly addressed to Kevin Cincurak

of Air Canada and representatives of Air China, Air New Zealand, Cathay Pacific, EVA

17 E_mail from General Manager for Pricing, Lufthansa Cargo, to representatives of Air Canada, Air China, Air
New Zealand, Cathay Pacific, EVA Airways, Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and
South African Airways (Mar. 7, 2005) [LH_CIV_0135462].

180 £_mail from General Manager for Pricing, Lufthansa Cargo, to representatives of Air Canada, Air China, Air
New Zealand, Cathay Pacific, EVA Airways, Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and
South African Airways (Mar. 7, 2005) [LH_CIV_0135462].

18 press Release, Air Canada Cargo Fuel Surcharge Increase (Mar. 29, 2005) [LH_CIV_0044564]; Air Canada,
Surcharges—Canada, attached to E-mail between Lufthansa Cargo employees (June 20, 2005) [LH_CIV_0028424].
See also Press Release, Air France Cargo—Fuel Surcharge Increase from 3 April 2005 (Mar. 24, 2005)

[SIA CIV_0038151]; Press Release, KLM Cargo—F uel Surcharge Increase (Mar. 24, 2005) [SIA_CIV_0038149];
Press Release, Martinair Cargo, Martinair Cargo to increase fuel surcharge April 5th (Mar. 22, 2005)
[SIA_CIV_0038145]; Press Release, Cargolux, Cargolux Adapis Its Fuel Surcharge (Mar. 22, 2005) [QAL-01-
168149].

1821 ufthansa Cargo News, Record crude oil prices trigger rise in fuel surcharge (Mar. 21, 2005)
[LH_CIV_0042954].

183 pross Release, Air France Cargo—Fuel Surcharge Increase from 3 April 2005 (Mar. 24, 2005)
[SIA_CIV_0038151]; Press Release, KLM Cargo—Fuel Surcharge Increase (Mar. 24, 2005) [SIA_CIV_0038149}.
84 press Release, Air Canada Cargo Fuel Surcharge Increase (Mar. 29, 2005) [LH_CIV_0044564]; Press Release,
British Airways World Cargo fuel surcharge increase April 7 (Mar. 24, 2005) [SIA_CIV_0038147]}.
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Airways, Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and South Aftrican
Airways informing the addressees that Lufthansa Cargo planned to increase the Fuel Surcharge
to USD 0.40 per kilogram effective April 4, 2005—just four days prior to the date on which Air
Canada increased its Fuel Surcharge by the same amount.'®

97. When the Airfreight Carriers announced the increase to USD 0.40 per kilogram,
they simultaneously announced two additional trigger points for Fuel Surcharge increases to
USD 0.45 per kilogram and USD 0.50 per kilogram.'® The Airfreight Carriers referred to these
tiers as the ninth and tenth trigger points.187

98. On June 17, 2005, Chris Yang, Korean Air’s Manager of Cargo Route and Fleet
Management, sent Korean Air’s FPI methodology and the corresponding Fuel Surcharge
amounts for flights departing from Korea in an e-mail jointly addressed to representatives of Air
Canada and Swiss WorldCargo, among other Airfreight Carriers.'®®

99.  Effective in July 2005, the Airfreight Carriers, including Air Canada, increased
the Fuel Surcharge to USD 0.45 per kilogram in a coordinated and largely parallel manner.® As

with other Fuel Surcharge increases, the Airfreight Carriers staggered their implementation dates

to disguise their collusive conduct as unilateral decision-making. For example, Air France and

185 B _mail from Senior Manager for Pricing, Lufthansa Cargo, to representatives of Air China, Air New Zealand,
Cathay Pacific, EVA Airways, Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and South African
Airways (Mar. 21, 2005) [LH_CIV_0135463].

186 pregs Release, British Airways World Cargo, British Airways World Cargo to Increase Fuel Surcharge (Mar. 24,
2005) [SIA_CIV_0038147]. See also Letter from Tom Wong, Chairman, Cargo Sub-Committee, Hong Kong Board
of Airline Representatives, to Stephen Kwok, Assistant Director-General (Air Services), Civil Aviation Department,
Hong Kong (Apr. 7, 2005) [QAL-01-195594].

187 See, e.g., Letter from Tom Wong, Chairman, Cargo Sub-Committee, Hong Kong Board of Airline
Representatives, to Stephen Kwok, Assistant Director-General (Air Services), Civil Aviation Department, Hong
Kong (Apr. 7, 2005) [QAL-01-195594]. ‘

188 £ mail from Chris Yang, Manager, Cargo Route & Fleet Management, Korean Air (June 17, 2005)
[SIA_CIV_0031014].

189 pross Release, Air Canada, Fuel Surcharge Air Canada Cargo (June 30, 2005) [SIA_CIV_0014861]; E-mail
from Rolf Holderegger, Air Canada, to ACCS members (June 30, 2005) [LH_CIV_0000838). See also Press
Release, KLM Cargo, KLM Cargo Increases Fuel Surcharge to Euro 0.45 Effective July 7, 2005 (June 23, 2005)
[QAL-01-209646]; Letter from Bruce McCaffrey, Vice President Freight, The Americas, Qantas Freight, to
Customer (June 28, 2005) [QAL-01-168181].
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KIM increased their Fuel Surcharge effective on July 7,'®° Air Canada on July 1 1,'"*! and British
Airways on July 14.1%2

100. The Fuel Surcharge increase to USD 0.45 per kilogram again was preceded by an
e-mail from Lufthansa Cargo’s General Manager for Pricing that was jointly addressed to Kevin
Cincurak of Air Canada and representatives of Air China, Air New Zealand, Cathay Pacific,
EVA Airways, Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and South African
Airways informing the addressees that Lufthansa Cargo planned to increase the Fuel Surcharge
to USD 0.45 per kilogram effective July 11, 2005—again on the same day that Air Canada
increased its Fuel Surcharge by the same amount.'” Rolf Holderegger of Air Canada also
coordinated the increase to USD 0.45 per kilogram by sending the date aﬁd amount of 1ts

194
5,

planned Fuel Surcharge increase to ACCS members on June 30, 200 which was in response

to the ACCS president’s exhortation that “[i]t is time again to exchange information.”'*® Air
Canada also secretly coordinated the implementation of this increase through multilateral
correspondence in Brazil.'”*

101. Effective in September 2005, the Airfreight Carriers, including Air Canada,

increased the Fuel Surcharge to USD 0.50 per kilogram in a coordinated and parallel fashion.'’

190 £ mail from Basil Baramki, Air France, to ACCS members (July 1,2005) [LH CIV_0003413].

1 press Release, Fuel Surcharge Air Canada Cargo (June 30, 2005) [SIA_CIV_0014861].

192 £ mail from Marek Vrany, British Airways, to ACCS members (June 30, 2005) [SIA_CIV_0001444].

193 E_mail from Senior Manager for Pricing, Lufthansa Cargo, to representatives of Air China, Air New Zealand,
Cathay Pacific, EVA Airways, Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and South African
Airways (June 27, 2005) [LH_CIV_0000638]. See also E-mail from General Manager for Pricing, Lufthansa Cargo,
to representatives of Air Canada, Air China, Air New Zealand, Cathay Pacific, EVA Airways, Japan Airlines,
Korean Air, LAN Cargo, SAS, Singapore Air and South African Airways (July 11, 2005) [LH_CIV_0135464].

19 E_mail from Rolf Holderegger, Air Canada, to ACCS members (June 30, 2005) [LH_CIV_0000838].

195 E.mail from Walter Burri, Singapore Air, to ACCS members (June 30, 2005) [LH_CIV_0000838].

196 Goe E-mail from Alfredo Rodriguez, President, JURCAIB (Aug. 1, 2005) [LH_CIV_0004129].

197 B_mail from Rolf Holderegger, Air Canada, to ACCS members (Aug. 24, 2005) [LH_CIV_0000853]. See also
Press Release, KLM Cargo, KLM Cargo Increases Fuel Surcharge to Euro 0.50 Effective September 5, 2005 (Aug.
22, 2005) [QAL-01-209702]; Letter from Air France Cargo to Customer (Aug. 23, 2005) [LH_CIV_0063813];Press
Release, Air France Cargo, Modification Fuel Surcharge AF (Sept. 16, 2005} [LH CIV_0040481]; Letter from
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The Airfreight Carriers continued to conceal the existence of the Cartel by staggering the
implementation of this increase. For example, Air Canada’s increase went into effect on

5,18 and Asiana on September 30,29

September British Airways’ on September 8,1
102. The increase to USD 0.50 per kilogram was preceded by an e-mail from
Lufthansa Cargo’s General Manager for Pricing that was jointly addressed to Kevin Cincurak of
Air Canada and representatives of Air China, Air New Zealand, Cathay Pacific, EVA Airways,
Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and South African Airways
informing the addressees that Lufthansa Cargo planned to increase the Fuel Surcharge to USD
0.50 per kilogram effective September 5, 2005—again on the same day that Air Canada
increased its Fuel Surcharge by the same amount.2’! In addition, Rolf Holderegger of Air
Canada again coordinated the increase by sending the date and amount of Air Canada’s planned
Fuel Surcharge increase to ACCS members on August 24, 2005.22
103.  Shortly after the increase to USD 0.50 per kilogram, the FPI exceeded the next
threshold, indicating that the Fuel Surcharge should be increased to USD 0.55 per kilogram.zo3
However, Lufthansa Cargo sent an e-mail jointly addressed to Kevin Cincurak of Air Canada, as

well as representatives Air China, Air New Zealand, Cathay Pacific, EVA Airways, Japan

Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and South African Airways, stating that

Bruce McCaffrey, Vice President Freight, The Americas, Qantas Freight, to Customer (Aug. 22, 2005) [QAL-01-
168182].

1% E_mail from Rolf Holderegger, Air Canada, to ACCS members (Aug. 24, 2005) [LH_CIV_0000853].

1 press Release, British Airways World Cargo to Increase Fuel Surcharge (Aug. 25, 2005) [SIA_CIV_0031047].
200 Rate Sheet, Asiana Airlines [LH_CIV_0146620].

21 & mail from Senior Manager for Pricing, Lufthansa Cargo, to representatives of Air China, Air New Zealand,
Cathay Pacific, EVA Airways, Japan Alirlines, Korean Air, LAN Cargo, SAS, Singapore Air and South African
Alrways (Aug. 22, 2005) [LH_CIV_0135465].

202 E_mail from Rolf Holderegger, Air Canada, to ACCS members (Aug. 24, 2005) [LH_CIV_0000853].

203 £ _mail from Lufthansa Cargo to Air Canada, Air China, Air New Zealand, Cathay Pacific, EVA Airways, Japan
Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and South African Airways (Sept. 12, 2005)

[LH CIV_0135466].
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Lufthansa Cargo intended to suspend the increase.”® Air Canada and the other Cartel members
likewise suspended the increase until Lufthansa Cargo decided to increase its Fuel Surcharge.

104. On October 5, 2005, Lufthansa Cargo informed its competitors, including Air
Canada, that it was prepared to lift the suspension and increase the Fuel Surcharge to USD 0.55
per kilogram effective October 17, 2005.2% Lufthansa Cargo’s General Manager for Pricing
communicated this decision in an e-mail jointly addressed to Kevin Cincurak of Air Canada and
representatives of Air China, Air New Zealand, Cathay Pacific, EVA Airways, Japan Airlines,
Korean Air, LAN Cargo, SAS, Singapore Air aﬂd South African Airwa}yys.206

105.  Air Canada and the other Cartel members then implemented the increase to USD
0.55 per kilogram.®* Air Canada’s increase was effective on the same day as the one announced

208

and communicated to competitors by Lufthansa Cargo (October 17, 2005), which was part of a

staggered implementation with other Airfreight Carriers. For example, Emirates’ increase went
into effect on October 18,>” and British Airways’ on October 20210

106. Rolf Holderegger of Air Canada coordinated the increase to USD 0.55 per

kilogram by informing the members of ACCS of the date and amount of Air Canada’s increase

2% E_mail from Lufthansa Cargo to Air Canada, Air China, Air New Zealand, Cathay Pacific, EVA Airways, Japan
Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and South African Airways (Sept. 12, 2005)
[LH_CIV_0135466].

205 B_mail from General Manager for Pricing, Lufthansa Cargo, to representatives of Air Canada, Alr China, Air
New Zealand, Cathay Pacific, EVA Airways, Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and
South African Airways (Oct. 5, 2005) [LH_CIV_01354671.

206 £_mail from General Manager for Pricing, Lufthansa Cargo, to representatives of Air Canada, Air China, Air

- New Zealand, Cathay Pacific, EVA Airways, Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and
South African Airways (Oct. 5, 2005) [LH_CIV_0135467].

27 £_mail from Rolf Holdercgger, Air Canada to ACCS Members (Oct. 7, 2005) [LH_CIV_0006186]. See also
Press Release, KLM Cargo, KLM Cargo Increases Fuel Surcharge to Euro 0.55 Effective October 17, 2005 (Oct. 5,
2005) [QAL-01-197523]; Press Release, Air France Cargo, Air France Increases Fuel Surcharges (Oct. 6, 2005}
[LH_CIV_0041854]. -

208 £_ail from Rolf Holderegger, Air Canada to ACCS Members (Oct. 7, 2005) [LH_CIV_0006186].

29 pross Release, Fuel surcharge increase on Emirates SkyCargo (Oct. 10, 2005) [LH_CIV_0063764].

210 pregs Release, British Airways World Cargo fuel surcharge increase effective 20th October 2005 (Oct. 6, 2005)
[LH_CIV_0030540]. : :
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on October 7, 2005.2!" Air Canada also communicated bilaterally with other Airfreight Carriers,
including Qantas Airways, to coordinate the increase to USD 0.55 per kilogram.212

107.  On October 21, 2005, Chris Yang, Korean Air’s Manager of Cargo Route and
Fleet Management, sent an updated and revised version of Korean Air’s FPI methodology and
the corresponding Fuel Surcharge amounts for flights departing from Korea in an e-mail jointly
addressed to representatives of Air Canada, Air France and Lufthansa Cargo, among other
Airfreight Carriers.”"

108. Effective in late October and early November 2005, the Airfreight Carriers,
including Air Canada, increased the Fuel Surcharge to USD 0.60 per kilogram in a coordinated
and parallel (although staggered) fashion.”™*

109. The increase to USD 0.60 per kilogram was again preceded by an e-mail from
Lufthansa Cargo’s General Manager for Pricing that was jointly addressed to Kevin Cincurak of
Air Canada and representatives of Air China, Air New Zealand, Cathay Pacific, EVA Airways,
Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and South African Airways
informing the addressees that Lufthansa Cargo planned to increase the Fuel Surcharge to USD

0.60 per kilogram effective October 24, 2005.2"* Rolf Holderegger of Air Canada further

21 p_mail from Rolf Holderegger, Air Canada to ACCS Members (Oct. 7,2005) [LH_CIV_0006186].

212 Goe. ¢.9., E-mail from Qantas Airways to Porter Enterprises (Oct. 6, 2005) [QAL-01-197510].

213 &_mail from Chris Yang, Manager, Cargo Route & Fleet Management (Oct. 21, 2005) [LH_CIV_023923 81.

214 press Release, Air Canada, New Air Canada Fuel Surcharge (Oct. 19, 2005) [LH_CIV_0063681]; E-mail from
Rolf Holderegger, Air Canada, to ACCS Members (Oct. 19, 2005) [LH_CIV_0006245]. See also Press Release, Alr
France-KLM, 4ir France Cargo-KLM Cargo increase fuel surcharge to Euro 0.60 effective October 28th, 2005
(Oct. 17, 2005) [LH_CIV_0045855]; Press Release, Martinair Cargo, Martinair Cargo Increases Fuel Surcharges
(Oct. 19, 2005) [LH_CIV_0063693]; Letter from Bruce McCaffrey, Vice President Freight, The Americas, Qantas
Freight, to Customer (Oct. 21, 2005) [QAL-01-1681 86]; Lufthansa Cargo News, Lufthansa Cargo raises fuel
surcharge to 0.60 Euro/kg (Oct. 13, 2003) [LH_CIV_0042922]; Press Release, British Airways World Cargo {0
increase Fuel Surcharge (Oct. 21, 2003) [LH _CIV 0063661].

215 £ _mail from General Manager for Pricing, Lufthansa Cargo, to representatives of Air China, Air New Zealand,
Cathay Pacific, EVA Airways, Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and South African
Airways (Oct, 14, 2005) [LH_CIV_0135468].
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coordinated the increase to USD 0.60 per kilogram by informing the members of ACCS of the
date and amount of Air Canada’s increase on October 19, 2005.21¢

110. In early November 2005, Lufthansa Cargo noted that the Air Canada’s Fuel
Surcharge was slightly different than the one applied by the Cartel. In response, Lufthansa
Cargo and Swiss WorldCargo privately discussed the situation with Air Canada, which admitted
that it was using the wrong currency conversion factor.2” Air Canada Cargo gave Lufthansa
Cargo “confirmation” that, although Air Canada Cargo would “stick to their [Fuel Surcharge)
methodology until the end of the year,” it would “make any necessary corrections by 01JAN so
we should all be on the same page by then.”**®

111. In November 2003, as the FPI declined, the Airfreight Carriers, including Alr
Canada, in accordance with the Cartel agreement and in a coordinated and paralle] fashion,
reduced the Fuel Surcharge by USD 0.05 per kilogram to USD 0.55 per kilogram in late
November 2005.2" Once again, the Cartel members staggered their implementation dates. For
example, Air France-KLM>?® implemented the decrease effective on November 16,”*' Martinair

on November 18,22 Air Canada on November 21 2% and British Airways on November 24.2

216 1;_mail from Rolf Holderegger, Air Canada, to ACCS Members (Oct. 19, 2005) [LH_CIV_0006245].

217 5_mail between Swiss WorldCargo employees (Nov. 18, 2005) [LH CIV_0006431].

218 13_mail between Lufthansa Cargo employees (Nov, 7, 2005) [LH_CIV_0004348]; E-mail between Swiss
WorldCargo employees (Nov. 18, 2005) [LH_CIV_0006431].

219 prass Release, Air Canada, Air Canada Cargo Fuel Decrease (Nov. 11, 2005) [LH CIV_0063580]; E-mail from
Rolf Holderegger, Air Canada, to ACCS Members (Nov. 11, 2005) [LH_CIV_0006280). See also Press Release,
Air France-KLM, Air France Cargo—KILM Cargo Decreases Fi uel Surcharge to Euro (.55 Effective November 16,
2005 (Nov. 2, 2005) [LH_CIV_0029409]; Press Release, Martinair, Martinair Cargo Reduces Fuel Surcharge (Nov.
8, 2005) [LH_CIV_0063610]; IATA Information Service, Fuel Surcharge by Carrier (Nov. 1-11, 2005)

[SIA CIV_0000853].

220 A% France and KLM merged in May 2004, Since that time, Air France and KLM have been owned by a holding
company known as Air France-KLM, but the two carriers have remained separate subsidiaries of Air France-KLM
and each carrier has retained its own independent brand.

21 pregs Release, AF: Fuel Surcharge Decrease 16NOV03 (Nov. 3, 2005) [LH_CIV_00294091.

22 press Release, Martinair Cargo Reduces Fuel Surcharge (Nov. 8, 2005) [LIL CIV_0063610].

23 press Release, Air Canada Cargo FSC decrease (Nov. 11, 2005) [LH_CIV_0063580].

224 press Release, British Airways World Cargo to decrease Fuel Surcharge (Nov. 10, 2005) [LH_CIV_0063583].
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112.  The decrease to USD 0.55 per kilogram was preceded by an e-mail from
Lufthansa Cargo’s General Manager for Pricing that was jointly addressed to Kevin Cincurak of
Air Canada and representatives of Air China, Air New Zealand, Cathay Pacific, EVA Airways,
Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and South African Airways
informing the addressees that Lufthansa Cargo planned to decrease the Fuel Surcharge to USD
0.55 per kilogram effective November 21, 2005.%%° Rolf Holderegger of Air Canada further
coordinated the decrease to USD 0.55 per kilogram by informing the members of ACCS of the
date and amount of Air Canada’s decrease on November 11, 2005.2° Air Canada also
coordinated the decrease with Lufthansa Cargo.*”’

113. In accordance with the Cartel agreement and in a coordinated manner, the Cartel
members, including Air Canada, decreased the Fuel Surcharge to USD 0.50 per kilogram in late
November and ecarly December 2005.2%® Pursuant to the Cartel agreement, the Airfreight
‘Carriers once again staggered the implementation of this decrease to prevent DHL and other
customers from detecting the Cartel. For example, Air France-KLM decreased their Fuel

Surcharge effective November 28.%%° and Air Canada on December 1.2

225 &_mail from General Manager for Pricing, Lufthansa Cargo, to representatives of Air Canada, Air China, Air
New Zealand, Cathay Pacific, EVA Airways, Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore Air and
South African Airways (Nov. 8, 2005) [LH_CIV_0135470].

226 |;_mail from Rolf Holderegger, Air Canada, to ACCS Members (Nov. 11, 2005) [LH_CIV_0006280].

27 See, e.g., E-mail between Lufthansa Cargo employees (Nov. 4, 2005) [LH_CIV_0001243].

228 press Release, Air Canada, i Canada Cargo FSC Decrease (Nov. 21, 2005) [LH_CIV_0029434]; E-mail from
Rolf Holderegger, Air Canada, to ACCS Members (Nov. 22, 2005) [LH_CIV_0006311]. See also Press Release,
Air France-KLM, Air France Cargo—KLM Cargo reduces fuel surcharge to Euro 0.50 effeciive November 28, 2005
(Nov. 15, 2005) [LH_CIV_0030856]; Press Release, Martinair Cargo, Martinair Cargo Reduces Fuel Surcharge
(Nov. 16, 2005) [LH_CIV_0029479]; Press Release, American Airlines Cargo, American Airlines Cargo Decrease
Fuelsurcharge (Nov. 18, 2005) [LH_CIV_0063523]; Press Release, Lufthansa Cargo, Lufthansa Cargo Lowers Fuel
Surcharge to 0.45 Euro/kg (Nov, 22, 2005) {LH_CIV_0029405].

229 press Release, Air France Cargo — KLM Cargo reduces fuel surcharge to Euro 0.50 effective November 28, 2005
{Nov. 15, 2005) [LH_CIV_0030856].

230 pregs Release, Air Canada Cargo FSC Decrease (Nov. 21, 2005) [LH_CIV_0029434].
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114.  As the FPI continued to decrease, the Airfreight Carriers, including Air Canada,
decreased the Fuel Surcharge to USD 0.45 per kilogram in early December 2005.7! This
decrease \;\/as also staggered to give the false impression of unilateral action. For example, Air
France-KLM implemented the decrease effective on December 1,22 Lufthansa Cargo on

8,235

December 5,233 Martinair on December 6,%* Air Canada on December and Emirates on

December 9.2

115.  The decreases to both USD 0.50 per kilogram and USD 0.45 per kilogram, like
the previous changes in the Fuel Surcharge, were preceded by e-mails from Lufthansa Cargo’s
General Manager for Pricing that were jointly addressed to Kevin Cincurak of Air Canada and
representatives of Air China, Air New Zealaﬁd, Cathay Pacific, EVA Airways, Japan Airlines,
Korean Air, LAN Cargo, SAS, Singapore Air and South African Airways informing the
addressees of the date and amount of Lufthansa Cargo’s planned Fuel Surcharge decrease. ™’
Rolf Holderegger of Air Canada also once again coordinated both of these decreases by
informing the members of ACCS of the date and amount of Air Canada’s decreases.”*

116. In late November or early December 2005, Lufthansa Cargo, while monitoring

the Cartel, noticed that the Fuel Surcharge that Air Canada was charging for flights originating in

1 pregs Release, Air Canada, Air Canada Cargo FSC Reduction (Dec. 1,2005) [LH_CIV_0029432]. See also
Customer News Letter, Air France-KLM, Air France Cargo—KLM Cargo reduces fuel surcharge to Euro 0.45
effective December 1, 2005 (Nov. 22, 2005) [LH_CIV_00634841; Letter from Martinair Cargo to Customers (Nov.
23, 2005) [LH_CIV_0063467] Press Release, American Airlines Cargo, American Airlines Cargo Decrease
Fuelsurcharge (Dec. 2, 2005} {LH_CIV_0063393].

282 precs Release, Air France Cargo — KLM Cargo reduces fuel surcharge 01 December (Nov. 22, 2005)
[LH_CIV_0063484].

33 | ufthansa Cargo News, Lufthansa Cargo lowers fuel surcharge to 0.45 Euro/kg (Nov. 21, 2005)
[LH_CIV_0042879].

2 press Release, Martinair Cargo to Reduce Fuel Surcharge (Nov. 23, 2005) [LH_CIV_00634671.

35 press Release, Air Canada Cargo FSC Reduction (Dec. 1, 2005) [LH_CIV_0029432].

26 press Release, Emirates SkyCargo Fuel surcharge decrease 09 December (Dec. 2, 2005) [LH_CIV_0063395].
27 e, ¢. 2., E-mail from General Manager for Pricing, Lufthansa Cargo, to representatives of Air Canada, Air
China, Air New Zealand, Cathay Pacific, EVA Airways, Japan Airlines, Korean Air, LAN Cargo, SAS, Singapore
Air and South African Airways (Nov. 15, 2005) [LH_CIV_0135471].

8 See. o.g., E-mail from Rolf Holdercgger, Air Canada, to ACCS Members (Nov. 22, 2005) [LH_CIV_0006311].
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Canada did not match the Cartel level because of the exchange rate between U.S. dollars
(“USD”) and Canadian dollars (“CAD”). Lufthansa Cargo raised the issue of the discrepancy
between Air Canada’s published Fuel Surcharge and the agreed upon Cartel level™ In
response, Air Canada “advised” Lufthansa Cargo that Air Canada would “overhaul their
published methodology in January 2006 to take ir;to account current exchange rates between
USD and CAD.”*
117. In late January 2006, the FPI exceeded the relevant threshold, indicating that the
_ Fuel Surcharge should be increased.?*! In response, the Cartel members, including Air Canada,
increased the Fuel Surcharge—in a coordinated and parallel fashion—to USD 0.50 per kilogram
effective in mid-February 2006.2* Air Canada coordinated the increase with Lufthansa
‘Cargo.® Once again, the Airfreight Carriers staggered their implementation of this increase to
give the fraudulent appearance of unilateral conduct. For example, Air France-KLM increased
its Fuel Surcharge to USD 0.50 per kilogram effective on February 14,>** Martinair on February
15, British Airways on February 16,2 and Air Canada on February 2027
118. Regarding each of the aforementioned Fuel Surcharges described in this section,
DHL was subject to and paid these Fuel Surcharges to Air Canada and its co-conspirators for

U.S. Airfreight Shipping Services.

29 E.mail between Lufthansa Cargo employees (Dec. 16, 2005) [LH_CIV_0112747].

240 E_mail between Lufthansa Cargo employees (Dec. 16, 2005) [LH_CIV_0112747].

2 §_mail from Walter Burri, Singapore Air, to representatives of British Airways, KLM, Lufthansa Cargo and
Swiss WorldCargo (Feb. 2, 2006) [LH_CIV_0000869].

242 press Release, Air Canada, Air Canada Cargo Fuel Increase (Feb. 10, 2006) [LH_CIV_0063321]. See also E-
mail between Lufthansa Cargo employees (Feb. 3, 2006) [LH_CIV_00043 50]; Press Release, Air France-KLM, Air
France Cargo—KILM Cargo increases fuel surcharge to Euro 0.50 effective February 14, 2006 (Feb. 1, 2006)
[LH CIV_0030190]; Letter from Martinair Cargo to Customers (Feb. 2, 2006) [LH_CIV_00633 69].

343 B mail between Lufthansa Cargo employees (Feb. 3, 2006) [LH_CIV_0004350].

24 Drogs Release, AF-KL Fuel Surcharge Increase 14FEB06 (Feb. 1, 2006) [LH_CIV_0030190].

25 press Release, Martinair Cargo Increases Fuel Surcharge (Feb. 2, 2006) [LH_CIV_0063369].

26 press Release, British Airways World Cargo to Increase Fuel Surcharge (Feb. 2, 2006) [LH_CIV_0030192].
27 press Release, Air Canada Cargo Fuel Increase (Feb. 10, 2006) [LH_CIV_0063321].

-52-




Case 1:13-cv-06399-SJ-VVP Document 1 Filed 11/19/13 Page 53 of 80 PagelD #: 53

IV.  The Conspiracy Included Security Surcharges

119. Following the terrorist attacks of September 11, 2001, the Airfreight Carriers,
including Air Canada, secretly and jointly agreed to charge a new surcharge for the purported
purpose of recouping increased security-related costs. However, the amount of the new
surcharge was not calculated based on the Airfreight Carriers’ actual additional security-related
costs, as evidenced by the fact that the Cartel members initially referred to the surcharge using
different names, such as an “insurance surcharge” or a “security surcharge.”**® Indeed, Air
Canada discussed with Lufthansa Cargo what the surcharge should be called.?* Eventually, the
Cartel members adopted the standard nomenclature of “Security Sur<:h:—,1rge.”250

120. The Airfreight Carriers used the Fuel Surcharge as a model for the Security
Surcharge so that the Security Surcharge could be easily implemented and monitored without
having to make any complex calculations. Like the Fuel Surcharge, the dollar amount of the
Security Surcharge was not based on any measure of actual costs, but merely on weight. As one
Airfreight Carrier executive noted:

The calculation on the basis of AW [actual weight] has already
been applied in the calculation of the fuel surcharge and is
therefore easier to communicate internally and externally. This has
been particularly important in the current situation since a fast and
successful implementation was important. In addition, the billing

procedure is already known from the fuel surcharge and
implemented.25 !

121.  On September 26, 2001, representatives from 33 Airfreight Carriers, including

Lufthansa Cargo, Cathay Pacific, China Airlines, EVA Airways, Qantas Airways and Singapore

2 Goo ¢ g, E-mail from Rodney Ee, Singapore Airlines, to Lufthansa Cargo and SAS (Sept. 30, 2001)
[LH_CIV_0001316]; Minutes of the Extra Ordinary Meeting, Cargo Sub Committee, Air Cargo Agents Association
of India, at 3 (Oct. 6, 2001) [LH_CIV_0147927].

29 E_mail between Lufthansa Cargo employees (Sept. 28, 2001) [LH_CIV_0001596].

250 Goe. ¢.g., E-mail between Lufthansa Cargo employees (Oct. 2, 2001) [LH_CIV_0001249]; Minutes of the Extra
Ordinary Meeting, Cargo Sub Committee, Air Cargo Agents Association of India, at 3 (Oct. 6, 2001)
[LH_CIV_0147927). .

251 B mail between Lufthansa Cargo employees (Oct. 1, 2001) [LH_CIV_0000066].
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Airlines met in Hong Kong and discussed the Security Surcharge.*” Although the e-mail
summary does not list all of the 33 Airfreight Carriers that attended this meeting,”> Air Canada
operated in Hong Kong and thus likely attended the meeting. At the meeting, the attendees
discussed the amount of the Security Surcharge, and the majority of Airfreight Carriers
“indicated between 0.10 and 0.15 USD per kg.” which is what was agreed t0.2* Air Canada
subsequently implemented the Security Surcharge, and, as with the other Airfreight Carriers, the
surcharge applied to shipments worldwide, not just to or from Hong Kong.

122, In early October 2001, Gerry Simpson, Manager of Cargo Marketing and Saleé
Support for Air Canada, corresponded with Lufthansa Cargo’s Regional Manager of Sales for
Canada about the Security Surcharge.255 On October 1, 2001, Lufthansa Cargo’s Regional
Manager wrote to Mr. Simpson to inform him that Lufthansa Cargo planned to impose a Security
Surcharge for flights originating in Canada and the United States starting on October 8, 2001.%%¢
Mr. Simpson responded the following day, stating that Air Canada would be “doing the same
thing, except we [Air Canada] have (for the moment) a $15 minimum fee ex Canada and $10
USD ex USA, no maximum.”>>’

123. The Airfreight Carriers, including Air Canada, implemented Security Surcharge

effective in October 2001, at which time Air Canada and its co-conspirators began charging and

DHL began paying a EUR 0.15 per kilogram Security Surcharge on shipments worldwide,

252 :_mail between Lufthansa Cargo employees (Sept. 26, 2001) {LH_CIV_0001820].

253 Gpe E~mail between Lufthansa Cargo employees (Sept. 26, 2001) [LH_CIV_0001820].

254 B_mail between Lufthansa Cargo employees (Sept. 26, 2001) [LH_CIV_0001820].

2% E.mail exchange between Gerry Simpson, Manager, Cargo Marketing & Sales Support, Air Canada, and
Regional Manager, Sales, Canada, Lufthansa Cargo (Oct. 2001) [LH_CIV_0183932].

256 0_mail from Regional Manager, Sales, Canada, Lufthansa Cargo, to Gerry Simpson, Manager, Cargo Marketing
& Sales Support, Air Canada (Oct. 1, 2001) [LH_CIV_0183932].

257 E_mail from Gerry Simpson, Manager, Cargo Marketing & Sales Support, Air Canada, to Regional Manager,
Sales, Canada, Lufthansa Cargo (Oct. 2, 2001) [LH_CIV_0183932}.
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including on U.S. Airfreight Shipping Services.2’® As with the Fuel Surcharge, the Airfreight
Carriers secretly agreed to stagger the implementation of the Security Surcharge to give DHL
and other customers the false impression that the Cartel members were acting unilaterally. For
example, Air France’s Security Surcharge went into effect on October 8,2 Air Canada’s and
KLM’s on October 15,%° and Asiana Airlines’ on October 16,2

124.  The Airfreight Carriers, including Air Canada, continued to charge—and DHL
continued to pay—a Security Surcharge through at least February 2006.

125.  Air Canada also imposed Security Surcharges on passenger fickets beginning on
September 28, 2001 28

126. DL was subject to and paid the Security Surcharge described in this section to

Air Canada and its co-conspirators for U.S. Airfreight Shipping Services.

V. The Conspiracy Encompassed Base-Freight Rates

127.  The conspiracy was not limited to Surcharges. It also encompassed base-freight
rates. Indeed, the Airfreight Carriers, including Air Canada, had fixed base-freight rates prior to
the timé they instituted Fuel and Security Surcharges. Accordingly, base-freight rates were
already at supracompetitive levels at the time the Fuel Surcharge was implemented in February
2000. DHL was subject to and paid the supracompetitive base-freight rateé described in this

section to Air Canada and its co-conspirators for U.S. Airfreight Shipping Services.

2% See, e.g., Newsletter, KLM Cargo, Security Surcharge on KLM Cargo Shipments Effective October 15, 2001
(Oct. 1, 2001) [LH_CIV_0001249]; E-mail between Lufthansa Cargo employees (Oct. 4, 2001)

[LI_CIV 0135600]; Chart, Lufthansa Cargo, War Risk/Security Surcharge Update (Oct. 12, 2001)

[LIL CIV 0240802].

59 £ _mail between Lufthansa Cargo employees (Oct. 4, 2001) [LH_CIV_0135600].

250 Chart, Lufthansa Cargo, War Risk/Security Surcharge Update (Oct. 12, 2001) [LH CIV_0240802]; Newsletter,
Security Surcharge on KLM Cargo Shipments Effective October 15, 2001 (Oct. 1, 2001) [LH_CIV_0001249}.

21 Chart, Lufthansa Cargo, War Risk/Security Surcharge Update (Oct. 12, 2001) [LH_CIV_0240802].

32 News Article (Sept. 27, 2001) [SIA_CIV_0003747].
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A, Base-Freight Rates, Including for Routes To and From the United States,
Were Fixed Prior to Introduction of the Fuel Surcharge

128. Even before imposing the Fuel Surcharge in February 2000, Air Canada had
covertly coordinated base-freight rates with other Airfreight Carriers. For example, in
September 1994, John Fox and Guy Menard of Air Canada, as well as Karola Oates of Canadian
Airlines, attended a secret meeting at the Hilton Airport Dorval in Montreal, Canada, with
representatives from Air France, Alitalia, British Airways, Iberia Airlines, KLM, Lufthansa
Cargo and Swissair,*® According to Air Canada’s Karola Oates,

The basis of today’s meeting is to share and process information of
mutual interest and concern. Enable us the opportunity to discuss
general commonalities, such as rates, capacity, market trends,
etc... The objective of the meeting is to establish guidelines and

leave with a general consensus in mind. No one will benefit from
commitments that are unachievable,**

Consistent with the meeting’s purpose, both Air Canada and Canadian Airlines voluntarily
shared their capacity and base-freight rate information with their compe:titors.265 Air Canada
stated that “space is a premium, yiclds have increased and ADD-HOC [sic] rates have been
climinated.”?® Canadian Airlines shared the following information: “Flights are presently full
to all areas, therefore an increase in rates November Ist is essential. Canadian’s primary
concern is the deteriorating yields to the North Pacific and would Jike to see an immediate
increase. Canadian will contact appropriate carriers not present to discuss in detail " All
Airfreight Carriers present at the meeting, including Canadian Airlines and Air Canada,

“[c]onceded to increase market rates November Ist [and a] greed meetings should be held

263 Minutes of Carriers Meeting, Canadian Airlines [LH_CIV_0102883].

264 Minutes of Carriers Meeting, Canadian Airlines, at 1 {LH_CIV_01 02883].

265 \inutes of Carriers Meeting, Canadian Airlines, at 1, 3 [LH_CIV_0102883].

266 Minutes of Carriers Meeting, Canadian Airlines, at 1 [LH_CIV_0102883].

267 Minutes of Carriers Meeting, Canadian Airlines, at 3 [LH CIV_0102883] (emphasis in original).
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regularly to maintain communication j‘low.”?'ﬁ8 Accordingly, the group’s next meeting was

scheduled for November 30, 1994, in Air Canada’s conference room.”®’

129.  On December 5, 1996, Bob Thompson of Air Canada met with a representative of
Lufthansa Cargo to discuss, among other things, base-freight rates.?’® Mr. Thompson stated that
Air Canada had a “[r]ate increasc planned for UK first Q97 (5%), German no, USA will watch
us-competition and LHCargo, Canada effective 01JAN97 to selected destinations. No further
increases planned for 1997, contracts will be valid for one year=DEC97.”271 The two men also
discussed fuel surcharges.?”> Mr. Thompson and the Lufthansa Cargo representative planned to
meet again in mid-January 1 997,27

130. On August 26, 1997, John Fox, Air Canada’s General Manager of Cargo Sales for
Canada, met secretly with a representative from Lufthansa Cargo.”™ Mr. Fox informed his
Lufthansa Cargo colleague that Air Canada would increase rates to all destinations by two to
three percent effective on either October 1 or 15, 1997.2" In addition, the two men discussed Air
Canada’s plan to install a new pricing scheme on January 1, 1998, that would “consist of 5
incentive levels, giving the most revenue producer the highest incentive . . . ."*"® Mr. Fox and
the Lufthansa Cargo representative also discussed the difference between Air Canada’s and

Lufthansa Cargo’s rates—on average Lufthansa Cargo’s rates were 20 percent higher than Air

Canada’s rates.””’ Air Canada’s fuel surcharge was also discussed.?”® Mr. Fox and the

268 ) finutes of Carriers Meeting, Canadian Airlines, at 3 [LH_CIV_0102883] (emphasis in original).

269 Minutes of Carriers Meeting, Canadian Airlines, at 3 [LH_CIV_0102883].

M Memo, Lufthansa Cargo (Dec. 5, 1996) [LH_CIV_0101713].

27! Memo, Lufthansa Cargo (Dec. 5, 1996) [LH_CIV_0101713].

22 Memo, Lufthansa Cargo (Dec. 5, 1996) [LH_CIV_0101713].

2% Memo, Lufthansa Cargo (Dec. 5, 1996) [LH_CIV_0101713].

274 Minutes of Meeting between Air Canada and Lufthansa Cargo (Aug. 26, 1997) [LH_CIV_0101704].
275 Minutes of Meeting between Air Canada and Lufthansa Cargo (Aug. 26, 1997) [LH_CIV_0101704].
276 Minutes of Meeting between Air Canada and Lufthansa Cargo (Aug. 26, 1997) [LH_CIV_0101704].
27 Minutes of Meeting between Air Canada and Lufthansa Cargo (Aug. 26, 1997) [LH_CIV_01 01704].
2% Minutes of Meeting between Air Canada and Lufthansa Cargo (Aug. 26, 1997) [LH_CIV_01 01704].
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Lufthansa Cargo representative also discussed how Air Canada and Lufthansa Cargo were
focusing on the same customers and agreed that, going forward, the two Airfreight Carriers
would “focus on shippers of [other Airfreight Carriers] which are currently not our common
customers.”>” Mr. Fox and the same Lufthansa Cargo representative planned to meet again in
September 1997 to further exchange information, and a “kickoff meeting of sales persons” was
also scheduled for that month.2*

131.  On October 31, 1997, Des Vertannes, Air Canada’s General Manager of Cargo
for Europe, met secretly with representatives of Lufthansa Cargo, SAS, Thai Airways, United
Airlines and VARIG under the guise of the Star Alliance.”®' Lufthansa Cargo called the meeting
because even though “[a] number of meetings have already taken place at various levels with
UA/SK [United Airlines/SAS] and AC [Air Canada],” Lufthansa Cargo believed that it was time
to “explore options as a group.”282 The attendees discussed competitively sensitive issues, such
as capacity, pricing and marketing.”® Further, the attending Airfreight Carriers agreed to a
“Regular Information Exchange™ and “Further expansions of the group.”284 Lufthansa Cargo
believed that these information exchanges would “be a major step towards strengthening [the
group’s] competitive position in the market,”2%

132.  On February 11, 1998, Claude Morin, Air Canada’s Managing Director of Cargo,

met secretly with a representative from Lufthansa Cargo to, among other things, reaffirm their

7% Minutes of Meeting between Air Canada and Lufthansa Cargo (Aug. 26, 1997) [LH_CIV_0101704].

280 Minutes of Meeting between Air Canada and Lufthansa Cargo (Aug. 26, 1997) [LH_CIV_0 101704].

281 L etter from Regional Director, UK & Ireland, Lufthansa Cargo, to representatives of Air Canada, SAS, Thai
Airways, United Airlines and VARIG (Aug. 7, 1997) [LH_CIV_0143895].

2 | etter from Regional Director, UK & Ireland, Lufthansa Cargo, to representatives of Air Canada, SAS, Thai
Airways, United Airlines and VARIG (Aug. 7, 1997) [LH_CIV_0143895).

23 1 etter from Regional Director, UK. & Ireland, Lufthansa Cargo, to representatives of Air Canada, SAS, Thai
Airways, United Airlines and VARIG (Aug. 7, 1997) [LH_CIV_0143895].

284 1 etter from Regional Director, UK. & Ireland, Lufthansa Cargo, to representatives of Air Canada, SAS, Thai
Airways, United Airlines and VARIG (Aug. 7, 1997) [LH CIV_0143895].

285 | etter from Regional Director, UK & Ireland, Lufthansa Cargo, to representatives of Air Canada, SAS, Thai
Airways, United Airlines and VARIG (Aug. 7, 1997) [LH_CIV_0143895].
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“Code of Conduct,” under which the two Airfreight Carriers would “focus on shippers of OAL
[other airlines] which are currently not [their] common customers” rather than competing with
each other.**®

133. Inlate 1998, Lufthansa Cargo communicated directly and privately with Air
Canada, Air France, Cargolux, Cathay Pacific, Japan Airlines, KLM, Korean Air, Singapore Air,
Swissair and United Airlines to discuss rates and to exchange information on prices. For
example, on December 16, 1998, Lufthansa Cargo’s Sales Manager for Germany sent an e-mail
jointly addressed to representatives of those ten Airfreight Carriers, including Konrad Bossdorf
of Air Canada, stating the following:

the euro is coming and nothing is going to change that. as [sic]a
result it would be useful—as previously discussed with some of
you already—for all of us to meet soon. it [sic] is certainly in our
interest, as well as in the interest of our partners and customers,
that we ensure a somewhat uniform transition from the dm to the
euro. some [sic] of you are already publishing your rate sheets for
01 January 1999 in euros. others, [sic] such as Lufthansa cargo,
will be doing this on 01 April 1999. In addition there are various
options for rounding up and down with the framework of the
conversation. there [sic] are bound to be other topics, which we
should discuss. so [sic] I am inviting you all to have an
opportunity to exchange information

on: 08 January 1999
from: 9AM to 12 Noon (possible 1 PM)
at: Gasaurant restaurant

on [sic] behalf of Lufthansa. I would very much appreciate it if
each airline would send a representative.287

Prior to the private meeting on January 8, 1999, Konrad Bossdorf of Air Canada separately and

secretly met with representatives of Lufthansa Cargo for a “Christmas visit.”*

2% 1\ fthansa Cargo, Minutes of Meeting, at 2 (Feb. 11, 1998) [LH_CIV_0143687]. Although the two men did not
discuss the Code of Conduct, it was on the agenda. Id.

7 E_mail from Sales Manager for Germany, Lufthansa Cargo, to representatives of United Airlines, Ajr China, Air
France, Cargolux, Cathay Pacific, Japan Airlines, KI.M, Korean Air, Lufthansa Cargo, Singapore Air, South African
Airways, Swissair and VARIG (Dec. 16, 1998} [LH_CIV_0002164).
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134.  On May 5, 1999, a representative of Lufthansa Cargo wrote directly to Gerry
Simpson, Air Canada’s Manager of Cargo Marketing and Sales Support, about increasing base-
freight rates in light of the expected high demand surrounding Y2K:

Dear Gerry,

hopefully {sic] you are well

according [sic] our expectations the airline industry will face a
boom effective mid/end of this year because many producers want
to have their goods shipped to their customers before 2000 as the
problems of Y2 may influence the production.

Do you also think so? Do you plan to increase your rates because
of the expected increasing demand? We intend to increase our rates
eff. September 01, 99.

Thank you for a short info about your plans and expectations; if

you are not the right yerson to contact, please pass my request to
the responsible one.”*

Mr. Simpson responded directly to the Lufthansa Cargo representative the next day, in relevant
part, as follows:
So right now, no we do not plan an increase. 1 will raise this item
at our next management meeting and will also forward this note to
our Managing Director for his information and review.”?
135.  OnJune 18, 1999, Lufthansa Cargo sent a private e-mail jointly addressed to
Gerry Simpson, Air Canada’s Manager of Cargo Marketing and Sales Support, and

representatives from SAS, Singapore Air, Thai Airways, United Airlines and VARIG.*"

Lufthansa Cargo inquired as to when those Airfreight Carriers “plan to introduce pricing and

288 1 mail between Lufthansa Cargo employees (Dec. 21, 1998) [LH CIV_0002163].

289 £_mail from Lufthansa Cargo to Gerry Simpson, Manager, Cargo Marketing and Sales Support, Air Canada
(May 5, 1999) [LH_CIV_0102466].

90 B_mail from Gerry Simpson, Manager, Cargo Marketing and Sales Support, Air Canada, to Lufthansa Cargo
(May 6, 1999) [LH_CIV_0102466].

291 B_mail from Lufthansa Cargo to Air Canada, SAS, Singapore Air, Thai Airways, United Airlines and VARIG
(June 18, 1999) [LH_CIV_0102474].
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rating in EURO . . . .”*? Mr. Simpson responded by informing Lufthansa Cargo that Air Canada
“is selling and billing in Euros on the Continent and in Ireland. In the UK we [Air Canada] are
still selling and billing in [British Pounds Sterling]. There are no plans to make any change to
move to Euros in the UK ”*?

136.  On July 8, 1999, GCCI—the same organization that helped facilitate the Fuel
Surcharge conspiracy—held a secret meeting at “Pan Pacific.”?®* Cesar Rillo from Canadian
Airlinés attended, as did representatives from Alitalia, Asiana Airlines, Cargolux, EVA Airways,
Japan Airlines, Korean Airlines, Lufthansa Cargo, Malaysian Airlines System, Martinair,
Singapore Air, Thai Airways and United Airlines, among others.”” Each attendee participated in
an “AIRLINE UPDATE,” during which capacity and base-freight rate information was
exchanged.296 M. Rillo told the group that Canadian Airlines had “restructured” its rates.”’

137. On August 30, 1999, GCCI secretly met again, this time at the “Miascor
Lc»unge:.”298 Cesar Rillo of Canadian Airlines attended, along with representatives from Astana
Airlines, Cargolux, Emirates, EVA Airways, Japan Airlines, Korean Air, KLM, Lufthansa
Cargo, Malaysian Airlines System, Northwest Airlines, Thai Airways and United Airlines,
among others.?” The Airfreight Carriers discussed competitively sensitive issues, including
flight frequency and capacity.300 In particular, Mr. Rillo informed the attendees that Canadian

Airlines had “increased rates effect{ive] Aug 16.70

22 B _mail from Lufthansa Cargo to Air Canada, SAS, Singapore Air, Thai Airways, United Airlines and VARIG
(June 18, 1999) [LH_CIV_0102474].

23 &_mail from Lufthansa Cargo to PricewaterhouseCoopers LLP (June 21, 1999) [LH_CIV_0102474].
294 \finutes of Monthly Meeting, Global Cargo Carriers, Inc. (July 8, 1999) [LH_CIV_0240835].

295 Minutes of Monthly Meeting, Global Cargo Carriers, Inc., at 1 (July 8, 1999) [LH CIV_0240835].
2% \inutes of Monthly Meeting, Global Cargo Carriers, Inc., at 2 (July 8, 1999) [LH_CIV_0240835].
297 Minutes of Monthly Meeting, Global Cargo Carriers, Inc., at 2 (July 8, 1999) [LH_CIV_0240835).
298 Minutes of Monthly Meeting, Global Cargo Carriers, Inc. (Aug. 30, 1999) [LH_CIV_0240830].

29 \inutes of Monthly Meeting, Global Cargo Carriers, Inc., at 1 (Aug. 30, 1999) [LH_CIV_0240830].
300 \inutes of Monthly Meeting, Global Cargo Carriers, Inc., at 2 (Aug. 30, 1999) [LH_CIV_0240830].
31 Minutes of Monthly Meeting, Global Cargo Carriers, Inc., at 2 (Aug. 30, 1999) [LH_CIV_0240830].
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B. Base-Freight Rates Were Fixed During the Cartel Period

138. The coordination of base-freight rates between and among Airfreight Carriers,
including Air Canada, continued during and after the initial implementation of the Fuel
Surcharge in February 2000. Because the base-freight rates were fixed prior to the
implementation of the Fuel Surcharge, the entire Fuel Surcharge that the Airfreight Carriers
implemented in February 2000 was an overcharge, as was a portion of the base-freight rates.
Moreover, because the base-freight rate continued to be fixed, the subsequent Fuel Surcharges
were overcharges in their entirety.

139. On February 11, 2003,-Lufthansa Cargo’s Regional Sales Director for Germany
sent Lufthansa Cargo’s planned pricing measures (in the form of a draft press release) for the
upcoming summer season in an e-mail jointly addressed to M. Sauer of Air Canada and
representatives of Air China, Air France, Air New Zealand, Cargohix, Cathay Pacific, Japan
Airlines, KLM, Korean Air, LAN Cargo, United Airlines and VARIG.>*®

140. In October 2003, Air Canada shared its rates from Boston, Massachﬁsetts, to
various European destinations directly with Swiss WorldCargo.**”

141. In mid-2004, representatives from Air Canada attended the Air Cargo Club of
New England summer BBQ, along with representatives of Air France, Alitalia, American
Airlines, British Airways, Continental Airlines, Northwest, US Airways and Virgin Atlantic.>*
A Lufthansa Cargo summary of the meeting states that “[t]he subject of conversation was

[Lufthansa Cargo] and their $.20 rate @1 000kg.”3’(’5

302 E_mail from Regional Sales Director for Germany, Lufthansa Cargo, to representatives of Air Canada, Air China,

_ Air France, Air New Zealand, Cargolux, Cathay Pacific, Japan Airlines, KLM, Korean Air, LAN Cargo, United

Airlines and VARIG (Feb 11, 2003) [LH_CIV_0147653].

303 SMART Boston, Week 42 (Oct. 2003) [SIA_CIV_0026725].

304 Note, Lufthansa Cargo, SMART Boston (undated) [SIA_CIV_0023986].
305 Note, Lufthansa Cargo, SMART Boston (undated) [SIA_CIV_0023986].
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142.  On May 25, 2005, Martin Bittner of Air Canada secretly met with representatives

of Lufthansa Cargo and Aviainform, an entity that facilitated price fixing among Airfreight
Carriers, as described in more detail below.>®® The purpose of the meeting was to discuss how to

“hold out together” against certain pricing activity.307

143. Following their secret meeting on May 25, 2005, Martin Bittner of Air Canada

and the representatives of Lufthansa Cargo and Aviainform began planning a larger meeting.*®®
On June 9, 2005, Dirk Steiger of Aviainform sent invitations to the meeting in an e-mail jointly

addressed to Mr. Bittner and representatives of Air New Zealand, Cargolux, Lufthansa Cargo,

10

as did representatives from Air New Zealand, Cargolux, Lufthansa Cargo, Martinair, Singapore

Air, South African Airways and Swiss Wc»rldCargo.3 1

144.  On June 27 and 28, 2005, “Aviainform” hosted a secret meeting at the Hotel Alte

Amtsgericht in Braunfels, Germany, which was attended by Martin Bittner of Air Canada and
representatives of Air New Zealand, Cargolux, Lufthansa Cargo, Martinair, Singapore Air, South

African Airways and Swiss WorldCargo.’'? The attendees discussed “Recent Issues on Volume

96 B.mail exchange between Martin Bittner, Air Canada; Dirk Steiger, Aviainform; and a representative of
Lufthansa Cargo (April-May 2005) [LH_CIV_0000564].

397 E-mail from Dirk Steiger, Aviainform, to Martin Bittner, Air Canada, and a representative of Lufthansa Cargo
(Apr. 22, 2005) [LH_CIV_0000564]. .

38 See, e.g., E-mail from Dirk Steiger, Aviainform, to representatives of Air Canada, Air New Zealand, Lufthansa

Cargo and Singapore Air (June 3, 2005) [LH CIV_0000578]; E-mail from Lufthansa Cargo to representatives of

Air Canada, Air New Zealand, Aviainform and Singapore Air (June 3, 2005) [LH_CIV_0000581].
39 £ _mail from Dirk Steiger, Aviainform, to representatives of Air Canada, Air New Zealand, Cargolux, Lufthansa

Cargo, Martinair, Singapore Air and South African Alrways (June 9, 2005) [LH_CIV_0000597].

310 ¢pp E-mail from Martin Bittner, Air Canada, to Lo Gaumer, Aviainform, and representatives of Air New
Zealand, Cargohux, Lufthansa Cargo, Martinair, Singapore Air, South African Airways and Swiss WaorldCargo (June
22, 2005) [LH_CIV_0000199] (“I’m also playing golf while I'm there!”).

311 goe E-mail from Lo Gaumer, Aviainform, to representatives of Air Canada, Air New Zealand, Cargolux,

Lufthansa Cargo, Martinair, Singapore Air, South African Airways and Swiss WorldCargo (June 22, 2005)

[LH_CIV_0000626].
312 B mail from Rob Veltman, Regional Director Central Europe, Martinair, to representatives of Air Canada, Air

New Zealand, Aviainform, Cargolux, LAN Cargo, Lufthansa Cargo, South African Airways, Singapore Air and

Swiss WorldCargo (June 30, 2005) {LH_CIV_0000213]; E-mail from Dirk Steiger, Aviainform, to representatives
from Cargolux, Air Canada, Lufthansa Cargo, Air New Zealand, Singapore Air, South African Airways, and
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and Prices,” including “Pricing Models with selected Freight Forwarders segments.”"® The
Airfreight Carriers also exchanged competitively-sensitive information, such as prices, volumes,
capacities, yields, Fuel Surcharges and fuel prices.”* In addition to the written information
cxchanged, one of the purposes of the Aviainform meetings was to set ad hoc rates, which are
the base-freight rates for any Airfreight Shipping Services purchased outside the context of a
contract. The routes upon which the attendees agreed to fix ad hoc rates included routes to and
from the United States. The same Airfreight Carriers met again for the same purposes in August

2005 and February 2006.°"

VL The Airfreight Carriers Engaged in Frequent Communications to Monitor
Adherence to the Cartel

145.  In addition to agreeing on Surcharges and base-freight rates, the Cartel members
engaged in frequent private communications to make sure the Cartel was functioning properly.
The private communications included in-person meetings, ¢-mails, faxes and other
communications during the Cartel Period in which they discussed competitively sensitive

information, including prices, capacity and Surcharges.

Martinair (June 9, 2005) [LH_CIV_0000608]; E-mail from Lo Gaumer, Aviainform, to representatives of Lufthansa
Cargo, Cargolux, Air New Zealand, Air Canada, Singapore Alr, Swiss WorldCargo, South African Airways and
Martinair (June 22, 2005) [LH_CIV_0000626].

313 presentation, Aviainform, 2005 Pricing Strategy Workshop Germany, at 2 (June 27-28, 2005)
[LH_CIV_0135433].

314 presentation, Aviainform, 2005 Pricing Strategy Workshop Germany (June 27-28, 2005) [LH_CIV_01 35433).
315 B_mail from Dirk Steiger, Aviainform (Nov. 29, 2005) [LH_CIV_0001782]; E-mail from Dirk Steiger, Principal
& Managing Director, Aviainform, to representatives of Air Canada, Air Canada, Air New Zealand, Cargolux, LAN
Cargo, Lufthansa Cargo, Martinair, Singapore Air, South African Airways and Swiss WorldCargo (June 30, 2005)
[LH_CIV_0000643]; E-mail from Nicole Dommermuth, Aviainform, to representatives of Air Canada, Air New
Zealand, Cargolux, LAN Cargo, Lufthansa Cargo, Martinair, Singapore Air, South African Airways and Swiss
WorldCargo (Aug. 17, 2005) [LH_CIV_0000702]; E-mail from Lo Gaumer, Aviainform, to representatives of Air
Canada, Air New Zealand, Cargolux, LAN Cargo, Lufthansa Cargo, Martinair, South Afiican Airways and Swiss
WorldCargo (Aug. 11, 2005) [SIA_CIV_0037807]; E-mail from Martin Bittner, Air Canada, to representatives of
Air Canada, Air Canada, Air New Zealand, Aviainform, Cargolux, LAN Cargo, Lufthansa Cargo, Martinair,
Singapore Air, South African Airways and Swiss WorldCargo (June 30, 2005} [LH_CIV_0000643].
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146. In furtherance of the Cartel, a series of secret meetings, known as “coffee
rounds,” took place throughout the Cartel Period. Air Canada, Air France, KLM and Lufthansa
Cargo, among other Airfreight Carriers, routinely attended such mfze‘[in,c:{s.316 The purpose of the
“coffee round” meetings was to exchange competitively sensitive information to monitor the
Cartel and prevent cheating on the Cartel.*"’

147.  In October or November 2003, Gerry Simpson, Air Canada’s Manager of Cargo
Marketing and Sales Support, and Vito Cerone, Air Canada’s General Manager of Postal Affairs
Network and Yield, secretly met with Lufthansa Cargo’s Regional Manager of Sales for Canada
“to explor[e] potential areas of cooperation between Lufthansa Cargo AG and Air Canada
Cargo.”318 And on October 8, 2003, Claude Morin of Air Canada met with Lufthansa Cargo’s
Vice President of Sales for the Americas in Toronto, Canada.’"

148. In August 2005, Walter Burri of Singapore Air sent an e-mail jointly addressed to
Rolf Holderegger of Air Canada and representatives of Cathay Pacific, Emirates, KLM,

Lufthansa Cargo and Swiss WorldCargo, among others, to setup a meeting “at 10:00/Aug. 29,

2005/conference room 619, 2nd floor, bldg. F3” at Cargologic.g'20

316 See, e.g., Lufthansa Cargo, Meeting Summary, at 3 (May 24, 2002) [LH_CIV_0056943] (showing that Lufthansa
Cargo planned to “reanimate” the coffee rounds with “OALs” (other airfines), including Air Canada).

317 E_mail from Sales Manager for Germany, Lufthansa Cargo, to Otto Meyer, Air France, Bernd von Seelen, KLM
Cargo, and representatives of British Airways and Swissair (Apr. 20, 2000) [LH_CIV_0004304). See also E-mail
from a Swissair employee to Sales Manager for Germany, Lufthansa Cargo (Apr. 24, 2000) [LH_CIV_0004304].
318 &_mail exchange between Gerry Simpson, Manager, Cargo Marketing and Sales Support, Air Canada; Vito
Cerone, General Manager, Postal Affairs Network & Yield, Air Canada; and Regional Manager of Sales, Canada,
Lufthansa Cargo (Oct. 2003} [LH_CIV_0244971].

319 6op E-mail from District Sales Manager, Eastern Canada & New England, Lufthansa Cargo, to Vito Cerone, Air
Canada (Sept. 29, 2003) [LH_CIV_0003753].

520 B_mail from Walter Burri, Singapore Air, to representatives of Air Canada, Airpass, Cathay Pacific, Emirates,
KLM, Lufthansa Cargo, Sirius Air and Swiss WorldCargo {Aug. 25, 2005) [LH_CIV_0007229].
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149.  On January 19, 2006, Martin Bittner of Air Canada had a private lunch with the
representatiﬁzes from Air New Zealand, Lufthansa Cargo and South African Airways that had

271
Sl

also attended the Aviainform price fixing meetings described in the previous section.

VII. Lufthansa’s Leniency Application

150. In or around December 2005, Lufthansa entered the corporate leniency program
with the DOJ. According to the DOJ, “Lufthansa was conditionally accepted [into the leniency
program] after it disclosed its role in the international cargo conspiracy . . . 32 Lufthansa also
obtained conditional leniency from the European Commission and competition authorities in
other countries.’?> Lufthansa, in communication with the DOJ, continued to participate in the
conspiracy at least through February 2006 so that the DOJ could obtain more ‘information about
the Cartel.

151. Pursuant to the Justice Department’s corporate leniency policy, Lufthansa could
only have been afforded conditional leniency if it confessed its wrongdoing and “report[ed] the
wrongdoing with candor and completeness . . . 3

152. In 2006, Lufthansa agreed to pay $85 million to settle certain of its liability
exposure to a class of direct purchaser plaintiffs in a United States class action pending in the

United States District Court for the Fastern District of New York, In re Air Cargo Shipping

Services Antitrust Litigation (MDL No. 1775).

2! E_mail exchange between Air Canada, Air New Zealand, Lufthansa Cargo and South Afiican Airways (Jan.
2006) [LH_CIV_0002933].

322 pregs Release, U.S. Department of Justice (Aug. 1, 2007), available at http://penna.cc/O9H5HoX3yEV.

333 Gee Lufthansa, Annual Report 2006, at 71, available at http://perma.cc/0mCblzejR6p.

324 See DOJ, Corporate Leniency Policy available at http://perma.cc/0mprZRMVEZN.
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VIII. The Dawn Raids and Subsequent Price Increases

153. On February 14, 2006, competition authorities around the world raided the
headquarters of some Airfreight Carriers.”” The headquarters of Air Canada was not raided.

154. Notwithstanding the dawn raids, Lufthansa Cargo continued to publish the FPI
(with the undisclosed consent of the U.S. Antitrust Division) on its website and Air Canada
continued to adhere to the Cartel agreement and to charge Fuel Surcharges accordingly. Indeed,
despite the dawn raids, Air Canada and the other Cartel members increased the Fuel Surcharge to
USD 0.50 per kilogram in February 2006 pursuant to the Cartel agreement, which included an
agreement to stagger implementation dates. >

155. Air Canada and its co-conspirator continued to adhere to the Cartel agreement
when they .increased the Fuel Surcharge to USD 0.55 per kilogram pursuant to the Lufthansa
Cargo FPI in May 2006.3%7 Pursuant to the Cartel FPI, Air Canada and its co-conspirators further
increased the Fuel Surcharge to USD 0.60 per kilogram effective later in May 2006.”** The
Airfreight Carriers were careful to stagger the implementation dates of their Fuel Surcharge
increases. For example, Air France-KLM increased the Fuel Surcharge to USD 0.60 per
kilogram effective May 17,>% British Airways effective May 18,*® and Air Canada effective

May 25.%!

325 See, e.g., Antitrust & Trade Regulation Daily, EC Announces Raids of Air Cargo Firms Suspected of Price-
Fixing on Fuel Charges (Feb. 16, 2006).

326 See supra notes 242, 244, 245, 246 and 247. _

327 press Release, Air Canada Cargo increases FSC eff 16. May 06 (Apr. 28, 2006) [LH_CIV _0029430]. See also
Press Release, Air France-KLM, AF-KL Fuel Surcharge Increase 03MAY06 (Apr. 20, 2006) [LH_CIV_0029392];
Letter from Martinair Cargo to Customers (Apr. 26, 2006) [LH_CIV_0063251].

328 press Release, Air Canada Cargo Fuel Increase (May 17, 2006) [LH_CIV_0063109]. See also Lufthansa Cargo
News, Lufthansa Cargo raises fuel surcharge to 0.60 Euro/kg (May 2, 2006) [LH _CIV_003117 5]; Press Release,
AF-KL Fuel Surcharge Increase 17MAY06 (May 3, 2006) [LH_CIV_0063200]; Press Release, British Airways
World Cargo — Fuel Surcharge Newsflash (May 8, 2006) [LH_CIV_0029436].

329 press Relcase, AF-KL Fuel Surcharge Increase 17MAY06 (May 3, 2006) [LH CIV_0063200].

33% press Release, British Airways World Cargo — F; wel Surcharge Newsflash (May 8, 2006) [LH_CIV_0029436].
B press Release, Air Canada Cargo Fuel Increase (May 17,2006) [LH_CIV_0063 109].
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156. Lufthansa Cargo continued to publish—and Air Canada and the other Cartel
members continued to adhere to—the Cartel FPI until at least September 2006,
157. DHL was subject to and paid the Fuel Surcharges described in this section to Air

Canada and its co-conspirators for U.S. Airfreight Shipping Services.

IX. The Other Airfreight Carriers’ Guilty Pleas and Criminal Fines

158. To date, twenty Airfreight Carriers and six executives have pled guilty and paid
criminal fines in connection with the DOJ’s investigation of the price-fixing Cartel described in

this Complaint. The following chart provides a summary of the guilty pleas entered and the fines

paid by the Airfreight Carriers and their executives:

Carrier Details

Carrier pled guilty and paid a joint fine (with LAN

Acrolinhas Brasileiras S.A. 2/19/2009 Cargo) of $109 million

7/22/2008 | Carrier pled guilty and paid a fine of $350 million

An indictment was returned against Marc Boudier,
Air France-KLM former Executive Vice President of Air France’s Cargo
4/26/2011 Division, and Jean Charles Foucault, former Vice
President of Sales & Marketing in Air France’s Cargo
Division——the charges are stiil pending

Carrier pled guilty and paid a fine of $73 million (for
All Nippon Airways Co. Ltd. 12/6/2010 | price fixing in both the air cargo and air passenger
industries)

Carrier pled guilty and paid a $50 million fine (for price

Asiana Airlines Inc. 5/5/2009 fixing in both the air cargo and air passenger industries)

332 B_mail from Chuck Cocei, UPS, to Head of Area Management for The Americas, Lufthansa Cargo (Sept. 5,
2006) [LH CIV_0063886] (inquiring why Lufthansa Cargo had removed the FPT from the Lufthansa Cargo
website). See also E-mail from Lufthansa Cargo to Christine Liu, Cathay Pacific (Sept. 15, 2006}

[LH_CIV 02464981 (“[D]ue to the antitrust regulations in other jurisdiction [sic] Lufthansa Cargo is unfortunately
not in the possition [sic] to provide {the Hong Kong] BAR CSC with details concerning the changes in Lufthasa
[sic] Cargo’s fuelsurcharge [sic] methodology or with examles [sic] illustrating the difference between the former
index and our new index. In addition, I would Jike to bring to your attention that Lufthansa Cargo will not continue
or update the former fuelprice-index [sic].”}
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Carrier

Details

$/23/2007 Carrier pled guilty and paid a $300 million fine—$100
million for passenger and $200 million for cargo
British Airways Ple. Keith Packer, a British citizen and former Commercial
11/10/2008 General Manager for British Airways World Cargo, pled
guilty and agreed to an eight-month prison sentence and
a $20,000 fine
5/12/2009 | Carrier pled guilty and paid a $119 million fine
Cargolux Airlines International S.A. Ulrich Ogiermann, former President and CEO of
12/8/2011 Cargolux, and Robert Van de Weg, former Senior Vice
President of Sales and Marketing for Cargolux, each
pled guilty and agreed to serve 13 months in prison
Cathay Pacific Airways Ltd. 7/22/2008 | Carrier pled guilty and paid a $60 million fine
China Airlines Ltd. 11/3/2010 | Carrier pled guilty and paid a $40 million fine
El Al Israel Airlines Ltd. 2/4/2009 Carrier pled guilty and paid a $15.7 million fine
EVA Airways Corporation 6/24/2011 | Carrier pled guilty and paid a $13.2 million fine
L . 5/7/2008 Carrier pled guilty and paid a $110 million fine
Japan Airlines International Co.
Lid. 11/16/2010 Takao Fukuchi, former president of JAL Cargo Sales,
was indicted—the charges are still pending
Korean Air Lines Co. Ltd. 8240007 | Camier pled guilty and paid 2 $300 million fine (for
price fixing in both the cargo and passenger industries)
LAN Cargo S.A. 2/19/2009 Carriler‘pled guilty and' paid a joint fine (with Aerolinhas
Brasileiras) of $109 million
7/22/2008 Carrier pled guilty and paid a $42 million fine
Franciscus Johannes de Jong, former Vice President of
6/26/2009 Cargo Sales in Europe for Martinair, pled guilty and
Martinair Holland N.V. agreed to a $20,000 fine and an eight-month prison
sentence
An indictment was returned for Maria Christina “Meta”
9/21/2010 Ullings, the former Senior Vice President of Cargo Sales
and Marketing for Martinair Cargo—the charges are still
pending
5/8/2009 Carrier pled guilty and paid a $45 million fine -
Indictments were returned against Yoshio Kunugi and
Nippon Cargo Airlines Co. Ltd. Naoshige Makino, both former senior executives at
11/16/2010 | Nippon Cargo—the charges are still pending
Mr. Kunugi also worked at All Nippon Airways after
leaving Nippon Cargo in August 2003
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Carrier Details
Northwest Airlines LLC 8/27/2010 | Carrier pled guilty and paid a $38 million fine
Polar Air Cargo LLC 10/15/2010 | Carrier pied guiity and paid a $17.4 million fine

1/14/2008 | Carrier pled guilty and paid a $61 million fine

Qantas Airways Ltd. Bruch McCaffrey, former Vice President of Freight for
5/15/2008 | the Americans at Qantas, pled guilty and agreed to serve
eight months in jail and to pay a $20,000 fine.

7/21/2008 | Carrier pled guilty and paid a $52 million fine

Timothy Pfeil, SAS’s former highest-ranking U.8. cargo
SAS Cargo Group A/S 8/29/2008 | executive, pled guilty and agreed to a $20,000 finc and a
six-month prison sentence

Jan Lillieborg, SAS’s former vice president of global

8/12/2009 sales, was indicted—the charges are still pending

Singapore Airlines 2/8/2011 Carrier pled guilty and paid a $48 million fine

159. The size of these fines—totaling almost $1.75 billion in cargo-specific fines—
reflects considerable consumer overcharges, for which each conspirator, including Air Canada, 18

jointly and severally liable.

X. Air Canada’s Bankruptcy

160. Air Canada filed for protection under the Companies’ Creditors Arrangement Act
(the Canadian equivalent to Chapter 11 bankruptcy petition) on April 1, 2003, and emerged from
bankruptcy protection 17 months later on September 30, 2004,

161,  During the bankruptcy, Air Canada’s management remained in place and
continued to implement the unlawful Cartel.

162. During the bankruptey, Air Canada engaged in overt acts that concealed its
involvement in the Cartel, such as making the effective dates of its Fuel Surcharge increases

slightly different from those of its co-conspirators and publishing what purported to be its own
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FPIL. Notwithstanding notice requirements of the applicable bankruptcy code, Air Canada never
gave DHL notice that it had an antitrust claim against Air Canada.

163. At no time during its bankruptcy did Air Canada disclose to DHL or anyone else
that Air Canada had engaged in discussions about and reached agreements on prices with its
competitors. Nor did Air Canada participate in purely parallel conduct with any other Airfreight
Carrier, as évidenced by the staggered implementation dates of changes in the Fuel Surcharge.

164.  After Air Canada emerged from bankruptcy protection on September 30, 2004,
Air Canada remained a participant in the Cartel, engaged in affirmative overt acts in furtherance
of the conspiracy, and charged DHL at least $3.3 million in illegal Fuel and Security Surcharges.

165. DHL did not and could not have discovered the injuries it sustained as a result of
Air Canada’s illegal activity until after July 2010, when DHL first gained access to documents
revealing Air Canada’s participation in the Cartel.

COUNT ONE

VIOLATION OF SECTION [ OF THE SHERMAN ACT

166. DHI, restates and incorporates by reference each and every allegation contained
in the preceding paragraphs.

167. During the Cartel Period, Air Canada participated in a global Cartel that fixed the
base-freight rates and Surcharges for U.S. Airfreight Shipping Services that DHL paid.

168. Air Canada, through its officers and employees, including high-level personnel of
Defendant’s cargo divisions, participated in a conspiracy with one or more providers of
Airfreight Shipping Services, a primary purpose of which was to suppress and eliminate
competition by fixing one or more components of the prices charged to customers for U.S.

Airfreight Shipping Services.
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169. In furtherance of the conspiracy, Air Canada, through its officers and employees,
engaged in discussions and attended meetings with representatives of one or more providers of
Airfreight Shipping Services. During these discussions and meetings, agreements were reached
to fix one or more components of the prices to be charged to purchasers of certain Airfreight
Shipping Services.

170.  Air Canada participated in numerous overt acts in furtherance of the Cartel, as
itemized in detail in the prior sections of this Complaint, including engaging in communications
regardiﬁg and reaching agreements as to the prices to be charged for U.s. Airfreight Shipping
Services.

171.  Atno time during the éaﬁel Period did Air Canada withdraw from the Cartel.

172.  Air Canada’s anticompetitive conduct, as described above, constitutes a per se
unreasonable restraint of trade in violation of Section 1 of the Sherman Act, 15 US.C. § 1.

173, Air Canada’s unlawful conduct had a direct and substantial adverse effect on U.S.
commérce, harming U.S. consumers, including DHL, by increasing their costs and thereby
reducing the output of U.S. commerce.

174.  As a direct and proximate result of Air Canada’s unlawful conduct and the
unlawful conspiracy alleged herein, DIIL has suffered injury and damage to its business and
property. DHL’s injuries flow directly from the anticompetitive effects of the unlawful price-
fixing agreements between Defendant and its co-conspirators on U.S. commerce. Defendant
alone overcharged DHL by approximately $7.3 million on shipments to and from the United
States. The Cartel members that have pled guilty in the United States overcharged DHL by at
least $655.5 million, as set forth below. Defendant is jointly and severally liable for the Cartel

overcharges.
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DHL’S DAMAGES

175. DHL restates and incorporates by reference each and every allegation contained
in the preceding paragraphs.

176. Defendant is jointly and severally liable for treble the damages that DHL suffered
as a result of the Cartel.

177.  During the Cartel Period (February 1, 2000 through at least February 14, 2006),
DHL purchased at least $3.7 billion in U.8. Airfreight Shipping Services from Airfreight Carriers
that have pled guilty in the United States.

178. DHL was overcharged on its purchases from the Cartel members that have pled
guilty in the United States by at least $655.5 million. These overcharges include at least $314.2
million in Fuel Surcharges, and at least $38.7 million in Security Surcharges that DHL paid to
Cartel members that have pled guilty in the United States. The base-freight rates that DHL paid
to the Cartel members that pled guilty also included approximately $302.5 million in
overcharges.

179.  Prior to the Cartel, Airfreight Carriers that had attempted to unilateraily impose
Surcharges were unable to sustain those surcharges given the pressures of competition that were
driving prices toward marginal cost. Indeed, the Cartel was intended to overcome such
competitive pressures. But for the Cartel, the prices of U.S. Airfreight Shipping Services would
have been significantly lower than they actually were during the Cartel Period.

180. The Airfreight Carriers were unable to justify to the DOT any need for a Fuel
Surcharge. According to the DOT, the Fuel Surcharge mechanism was “fundamentally flawed

and unfair to shippers and other users of cargo air transportation” and would resulted in
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“unjustified and unwarranted rate increases.”>? The DOT reasoned, in relevant part, that the
“proposed index mechanism, which reflects the volatile nature of the spot market, is at best an
imperfect measure of the impact of fuel price increases on carriers.”** Moreover, the DOT
noted that “[m]ost carriers employ fuel hedging programs which they use to limit the effects of
jet fuel price volatility and thus discipline their costs” and “many prudent carriers manage to
hedge between 70-80 percent of their total fuel needs.”™® The Airfreight Carriers were unable to
present any information to persuade the DOT to change its mind.

181. Moreover, much of the U.S. Airfreight Shipping Services that DHI purchased
from the Cartel members, including Defendant, was for shipments in the belly of passenger
planes, for which passenger fares, including at various times passenger fuel and security
surcharges, covered all fuel costs.

182. None of the Surcharges imposed by Defendant on DHL was calculated based on
an Airfreight Carrier’s actual costs. Air Canada did not set the amount of its Surcharges
according to any ex-ante internal calculatioh of its actual costs.

183, Air Canada is jointly and severally liable for three times the Cartel-imposed

overcharges plus DHL’s attorneys’ fees.

CLASS SETTLEMENT AND DHL OPT OUT

184. On February 7, 2012, Air Canada entered into a Settlement Agreement with a
class of direct purchasers that bought Airfreight Shipping Services to, from or within the United

States from January 1, 2000, through September 11, 2006. The Settlement Agreement

3% Order, 1.S. Dep’t of Transportation, Docket OST-2000-6837-2, at 2 (Mar. 17, 2000), available at
http:/perma.cc/08YlaDUHXpg.
3 Order, U.S. Dep’t of Transportation, Docket OST-2000-6837-2, at 2 (Mar. 17, 2000), available at

http://perma.ce/08 YkeDUHXpe.
35 Order, U.S. Dep’t of Transportation, Docket OST-2000-6837-2, at 2 (Mar. 17, 2000), available at
http://perma.cc/08 YkrDUHXpg.
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subsequently received preliminary approval from this Court, which retains exclusive jurisdiction
over the Settlement Agreement.

185.  Pursuant to the Setflement Agreement, Air Canada agreed to pay the class $7.5
million.

186.  The Settlement Agreement expressly provides that members of the class, such as
DHL, can opt-out of the class settlement and pursue their claims against Air Canada
independently. DHL timely opted out of the Settlement Agreement in April 2012

FRAUDULENT CONCEALMENT

187. DHL restates and incorporates by reference each and every allegation contained
in the preceding paragraphs.

188.  Air Canada and its co-conspirators engaged in a successful price-fixing Cartel that
by its nature was inherently self-concealing. In addition, Air Canada and its fellow Cartel
members agreed among themselves not to discuss publicly or otherwise reveal the nature and
substance of the acts and communications in furtherance of their illegal conspiracy.

189.  Air Canada and its co-conspirators affirmatively and fraudulently concealed their
unlawful conduct from DHL, including by, among other things, engaging in secret
communications, giving false and pre-textual reasons for the various Surcharges, staggering their
implementation of changes in the Fuel and Security Surcharges, and instructing recipients of e-
mails concerning the Cartel to keep them “strictly CONFIDENTIAL especially for anti-trust

reasons” and to delete them.**® The Cartel members also explicitly agreed to maintain the

336 See, e.g., E-mail between Lufthansa Cargo employees (May, 19, 2004) [LH_CIV_0000047] (“please delete!”); E-
mail between Swiss WorldCargo employees (May 19, 2005) [LH_CIV_0006520] (asking the recipients to keep the
contents of the e-mail “[s]trictly CONFIDENTIAL especially for anti-trust reasons”). '
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“confidentiality” of meetings.® Indeed, one e-mail written by a Cartel member stated, “TT
GOES WITHOUT SAYING THAT CARRIERS MEETINGS HAVE TO BE TREATED IN A
VERY CONFIDENTIAL WAY.”**

190. Fach of the Cartel members’ Surcharge announcements during the Cartel Period
constituted implicit statements that the Surcharges in question were legitimate and the result of
legitimate competitive market forces. Surcharges for U.S. Airfreight Shipping Services before
the Cartel Period had occurred and were publicly reported in press releases, news wire services,
trade publications, and newspapers. As a result, DHL thought that the similarity between Air
Canada’s Surcharges and those of other Airfreight Carriers was due to the fact that each
Airfreight Carrier was responding to a common stimulus—higher fuel costs.

191. DHL was unable to detect the Cartel by examining the Fuel Surcharges, spot
market fuel prices, or the FPIs because none of those numbers reflects any Airfreight Carrier’s
actual fuel costs net of hedging and after allocating fuel costs between passenger and cargo on
planes that carry both passengers and cargo.

192.  Air Canada and its co-conspirators consistently ascribed the Surcharges to normal
market forces, including increases in costs. For example, Air Canada publicly atiributed the
changes in its Fuel Surcharge solely to changes in the cost of jet fuel and did not disclose that

they were set collusively.”®® Other Cartel members did so, as well.**® And when the Cartel

%7 See, e.g., E-mail between Lufthansa Cargo employees (Nov. 22, 2004) [LH_CIV_0061034] (“TW]e agreed [to]
confidentiality of meetings/group existance [sic]”). ,

338 §_mail between Swiss WorldCargo employees (May 19, 2005) [LH_CIV_0006520] (emphasis in original).

%9 See, e.g., Press Release, Air Canada Cargo Fuel Surcharge (Apr. 11, 2002) [SIA_CIV _0037929] (“The cost of
jet fuel has risen significantly over the past few weeks.”); Press Release, Fuel Surcharge Air Canada Cargo (June
30, 2003) [SIA_CIV_0014861] (“Based on the recent increase in the price of fuel, Air Canada Cargo must increase
our existing fuel surcharge™) (emphasis in original); Press Release, Air Canada Cargo Fuel Increase (Feb. 10, 2006)
[LH_CIV 0063321] (“Based on the recent increase in the price of fuel, Air Canada Cargo must increase our
existing fuel surcharge™) (emphasis in original).

30 See, e.g., Lufthansa Cargo News, Lufihansa Cargo introducing fuel surcharge (Dec. 28, 1999)
[LH_CIV_0031101] (“Owing to the dramatic price and currency-related increase in fuel costs in recent months,
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revised its FPI methodology in 2002, it falsely claimed that the new FPI was “much more closely
linked to the actual development of fuel prices . . . 21 Lven outside the context of
announcements, the Cartel members publicly and fraudulently stated that they were imposing

Surcharges instead of increasing base-freight rates because of increased costs.>* At least one

Lufthansa Cargo is introducing a surcharge on airfreight shipments . . . . Lufthansa Cargo is having to take this step
because of the enormous tise in the fuel price on the world market.”); Press Release, Air France Cargo Implements
Fuel Surcharge as from I° February 2000 (Dec. 20, 1999) [LH_CIV_0104424] (“Due to the rising fuel cost, Air
France Cargo will be adding a fuel surcharge throughout its network™); Letter from British Airways to Valued
Customers (Dec. 11, 2000) [QAL-01-221800] (“British Airways World Cargo has taken the decision to raise the
fuel surcharge that is currently in place as a result of continued increases in the price of fuel.”); Letter from Swiss
WorldCargo to Client (Apr. 10, 2003) [SIA CIV_0023943] (“Following the drop in crude oil prices, ... Swiss
WorldCargo will {reduce its] fuel surcharge.”); Customer Newsletter, KLM Cargo increases fuel surcharge,

effective March 24 (Mar. 11, 2003) [QAL-01-168247] (+Oil prices have spiraled in recent months, sparking a sharp
increase in the price of jet fuel. In light of these developments, KLM Cargo today announced that it will increase its
fuel surcharge worldwide . . . .™); Press Release, Martinair Cargo increases its Fuel Surcharge (Apr. 29, 2004)
[SIA_CIV_0037983] (“This [increase] is based on the actual developments of the fuel price.”); Press Release,
British Airways World Cargo to Decrease Fuel Surcharge (Dec. 30, 2004) [SIA_CIV_0038094] (“The decrease to
the fuel surcharge has been caused by the recent fall in fuel prices™); Lufthansa Cargo News, Lufthansa Cargo raises
fuel surcharge (Mar. 7, 2005) [LH_CIV_0042956] (“In face [sic] of rising kerosene prices, Lufthansa Cargo is
raising its fuel surcharge™); Press Release, KLM Cargo to increase fuel surcharge March 22 (Mar. 10, 2005)
[SIA_CIV_0038132] (“Due to the development of jet fuel prices in the last two weeks, KLM Cargo decided to
increase the current fuel surcharge™); Press Release, Fuel surcharge increase on Emirates SkyCargo (Oct. 10, 2005)
[LH_CIV_0063764] (“Due to the development of jet fuel prices in the last two weeks Emirate SkyCargo decided to
increase the current fuel surcharge™); Press Release, Fuel surcharge increase Asiana Airlines (Oct. 7, 2005)

[LH CIV_0063789] (“Please be advised that due to the continued increases in the cost of aviation fuel, Asiana
Airlines Cargo will Increase the Fuel Surcharge”); Press Release, AF-KL Fuel Surcharge Increase 14FEBO6 (Feb 1,
2006) [LH_CIV_0030190] (“Due to the development of the jet fuel prices during the last two weeks, Air France-
KLM Cargo has decided t increase the fuel surcharge”); Press Release, British Airways World Cargo to increase
Fuel Surcharge (Feb. 2,2006) [LH_CIV_0030192] (“The increase to the fuel surcharge has been caused by the
continued rise in fuel prices™).

341 | etter from Senior Vice President of Sales, Lufthansa Cargo, to Partners and Customers [LH_CIV_0030639].
See also Lufthansa Cargo News, Lufthansa Cargo infroduces new fuel surcharge calculating method (Jan. 23, 2002)
[LH_CIV_0031094] (“By adding additional incremental steps in the process, the logistics company in the Lufthansa
Group is responding to customer wishes that fuel price fluctuations be more immediately reflected in the surcharge
and that it be more closely linked with the actual jet fuel price.”).

32 1 yufthansa Cargo, Rate vs. Surcharge (Oct. 5, 2005) [LH_CIV_0030611] (“The reason for the [Fuel Surcharge]
being a sucharge [sic] is simple: rates are highly cyclical, subject to constantly changing market and competitive
condition, while fuel is a major fixed cost component of an air cargo carriers’ scheduled services. Charging the Fuel
Surcharge seperately [sic] is the most transparent way to pass increasing fuel costs onto customers. . .. Even slight
increases in jet kerosene can result in dramatically higher costs for flight operations. Rate adaptations, however,
only take place twice a year. If the extra cost were incorporated into the rates, it meant that customers would not
participate in the quickly changing fuel price changes. However, air cargo carriers offering scheduled services and a
huge network need some assurance that, even during periods of depressed rates, major operating cost components
such as fuel will be recovered.”).
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Cartel member affirmatively and fraudulently claimed that it “carrics substantial financial risks
[from] sharp fluctuations in kerosene prices” despite the Fuel Surcharge.*®

193. DHL did not have and could not have had contemporancous access to sufficient
information regarding Air Canada’s and its co-conspirators’ costs and thus had to rely on the
truthfulness of Cartel members’ purported cost justifications.

194.  Air Canada and the other Cartel Members staggered the dates when they each
increased their prices pursuant to the Cartel. This had the effect of misleading DHL and other
customers to believe that each Cartel member was reacting unilaterally to a common stimulus—
higher fuel costs.

195. DHL did not discover and could not have discovered through the exercise of
reasonable diligence the existence of the price-fixing conspiracy until in or around February
2006, when the DOJ and other antitrust agencies around the world made public their
investigations of the Cartel.

196. During the Cartel Period, DHL inquired about the Fuel Surcharges to various
Airfreight Carriers, but was told that the Surcharges were based on costs. Such inquiries proved
futile because without access to the Cartel members’ actual fuel costs (which were often subject
to long-term contracts), hedging strategies, and allocation practices when air cargo was carried in
the bellies of passenger flights, it was impossible for DHL to evaluate whether the Airfreight
Carriers’ claimed justifications for the Surcharges were valid. Moreover, while in retrospect, the
Fuel Surcharges follow a parallel pattern, at the time that pattern was not clear in large part

because of the changes in the Surcharges were intentionally staggered.

313 See, e.g., Lufthansa Cargo News, Lufthansa Cargo to introduce Fuel Surcharge of 0.05 euros per kilo of actual
freight weight on April 15, 2002 (Mar. 28, 2002) [LH_CIV_0042858].
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197. In addition, DHL could not have discovered the conspiracy prior to the dawn raids
by the exercise of reasonable diligence because of the affirmative, deceptive acts of secrecy
employed by Air Canada and its co-conspirators.

198. Because the alleged conspiracy was both self-concealing and affirmatively
coﬂcealed by Air Canada. and its co-conspirators until February of 2006, DHL had no knowledge
of the alleged conspiracy or of any facts or information which would have caused a reasonably
diligent person to investigate whether a conspiracy existed.

199.  As a result of the fraudulent concealment of the Cartel, the running of any
applicable statute of limitations has been tolled with réspect to the claims made in this
Complaint.

200. Assuming, arguendo, that any statute of limitations started to run following the
DOJ’s dawn raids on February 14, 2006, the statute of limitations was tolled as to DHL due to
the pending class action lawsuit in /n re Air Cargo Shipping Services Antitrust Litigation, MDL
No. 1775 (E.D.N.Y.), and the still ongoing federal criminal investigation into the Airfreight
Shipping Services industry.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests the Court to:

a. Declare that the contract, combination and conspiracy alleged herein is an
unreasonable and unlawful restraint of trade in violation of Section 1 of the Sherman Act;
b. Declare that United States antitrust law governs the calculation of damages

relating to shipments to and from the United States;
c. Order that judgmeﬁt be entered against Air Canada, and in favor of DHL, for

three times the overcharges it suffered as a result of the Cartel;
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d. Order that each of Air Canada’s successors, assigns, parents, subsidiaries,
affiliates and transferees, and their officers, directors, agents and employees, and other persons
acting or claiming to act on behalf of Defendant or in concert with it, be permanently enjoined
and restrained from, in any manner, directly or indirectly, continuing, maintaining or renewing
any contracts, combinations, conspiracies, agreements, understanding or concert of action, or
adopting any practice, plan, program or design having a similar purpose or effect of restraining
competition;

e. Award DHL its attorneys’ fees and reasonable costs, and pre-judgment and post-
judgment interest, to the fullest extent permitted by law; and

f. Award such other and further relief as the Court deems just and proper.

JURY TRIAL DEMAND

Pursuant to Federal Rule of Civil Procedure 38(b), Plaintiff demands a trial by jury of all

claims asserted in this Complaint so triable.

Dated: November 19, 2013 Respectfully submitted,
RRINGTON
& . LLP .
e

T. Peter Coll, Jr.

51 W. 524 St.

OF COUNSEL New York, New York 10019
Tel: (212) 506-5000

Garret G. Rasmussen Fax: (212) 506-5151

Antony P. Kim

Ryan K. Quillian

Orrick, Herrington & Suteliffe LLP

1152 15th Street, N.W. Attorneys for Plaintiff DHL
Washington, D.C. 20005 '

Tel: (202) 339-8400

Fax: (202) 339-8500
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Local Arbitration Rule 83.10 provides that with certain exceptions, actions seeking money damages only in an amount not in excess of $150,000,
exclusive of interest and costs, are eligible for compulsory arbitration. The amount of damages is presumed to be below the threshold amount unless a
certification to the contrary is filed. ’

o

I,  Peter Col. I , counse] for Plainffs DPWN Holdings (USa). ine. | do hereby certify that the above captioned civil acﬁon is
ineligible for compulsory arbitration for the following reason(s):

monetary damages sought are in excess of $150,000, exclusive of interest and costs,

the complaint seeks injunctive relief, |

0 the matter is otherwise ineligible for the following reason

DISCLOSURE STATEMENT - FEDERAL RULES CIVIL PROCEDURE 7.1

Identify any parent corporation and any publicly held corporation that owns 10% or more or its stocks:
DPWN Holdings (USA), Inc. is a wholly-owned subsidiary of Deutsche Post Beteiligungen Holding GmbH, which is, in turn, a
wholly-owned subsidiary of Deutsche Post, A.G. (‘DPAG"). DPAG is a company publicly traded in Germany on the Frankfur
Stock Exchange.
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