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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)

GET IN SHAPE FRANCHISE, INC. )
)

Plaintiff, )

V. ) C.A.NO.

)

WILLIAM TAYLOR CALDWELL and )
TRANSFORMNATION L, LLC )
)

Defendants. )

)

COMPLAINT FOR BREACH OF CONTRACT, BREACH OF THE COVENANT
OF GOOD FAITH, UNJUST ENRICHMENT, AND UNFAIR COMPETITION.

Plaintiff, Get In Shape Franchise, Inc. (“Plaintift” “GISFW” or “Franchisor”)
alleges for its complaint for breach of contract, breach of the covenant of good faith,
unjust enrichment and unfair competition against Defendants, William Taylor Caldwell
and TransformNation I, LLC (together referred to as “Mr. Caldwell” or “Defendant”) as
follows:

NATURE OF THE ACTION

1. This action is brought by GISFW to remedy a breach of contract, among
other claims, by one of its franchisees, Mr. Caldwell. GISFW brings this action to obtain
equitable relief due to breach of contract, breach of the covenant of good faith, unjust
enrichment and unfair competition. Further, despite Mr. Caldwell’s full knowledge of the
legal and contractual obligations under the Franchise Agreement, Mr. Caldwell
intentionally failed to comply and affirmatively took steps to harm the goodwill of GISFW.
As a result of Mr. Caldwell’s willful violations, GISFW has suffered substantial damages
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and therefore brings this lawsuit to establish Mr. Caldwell’s responsibility for his deliberate

violations and to recover the damages his wrongful actions have caused.

JURISDICTION AND VENUE

2. This Court has diversity jurisdiction pursuant to 28 U.S.C. § 1332 as the
matter in controversy is reasonably likely to exceed the value of $75,000 and the parties are
citizens of different states.

3. Venue is proper in this Court in accordance with 28 U.S. C. § 1391 because
a substantial part of the events or omissions giving rise to the Plaintiff’s claims occurred in

the district as a result of the defendants engaging in trade and/or commerce in this District.

PARTIES

4, Plaintiff, Get In Shape Franchise, Inc., is a Massachusetts corporation, with
its principal place of business in Massachusetts. Get In Shape Franchise, Inc. offers for sale
franchises to do business as “Get In Shape For Women.”

5. Defendant, TransformNation I, LLC is a North Carolina Limited Liability
Company. W. Taylor Caldwell is the Registered Agent and Organizer of TransformNation
I, LLC.

6. Defendant William Taylor Caldwell is a resident of the State of North
Carolina, with an address of 503 Canon Gate Drive, Cary, North Carolina 27518. William
Taylor Caldwell is the sole member of TransformNation I, LLC.

7. Mr. Caldwell and TransformNation I, LLC are parties to a Franchise

Agreement to do business as Get In Shape for Women.
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FACTUAL BACKGROUND
THE GET IN SHAPE FOR WOMEN FRANCHISE SYSTEM

8. GISFW does business as “Get In Shape For Women.”

9. One of the primary benefits of purchasing a GISFW Franchise is access
to the goodwill of the GISFW Marks, and to the proven business and fitness model based
on GISFW’s systems and standards.

10. The GISFW system is a small group personal training system that
focuses on four main components to help women reach their weight-loss goals. GISFW has
spent substantial time and effort in developing personal training programs that provide

reliable results for women who desire to lose significant weight.

11. The GISFW system and standards include the common use and
promotion of the GISFW name and trademarks, training programs, advertising, systems
and standards, color schemes, design layout, equipment selection and other techniques for
operating a GISFW studio.

12. Each GISFW studio is required to operate its business in strict conformity
with the GISFW systems and standards as a condition of its franchise agreement to ensure

that all clients are achieving their weight loss goals.

THE FRANCHISE AGREEMENT

13. On March 21, 2012 GISFW and Mr. Caldwell, entered into a written
Franchise Agreement (the “Franchise Agreement”). Pursuant thereto, Mr. Caldwell agreed
to pay GISFW six percent (6%) of gross sales as royalties in exchange for the authority to
own and operate and do business as “Get In Shape For Women” and to assume all rights to
the Durham, North Carolina territory (the “Durham Studio”). Mr. Caldwell paid a transfer

fee of $15,000 to the GISFW to assume the rights to the territory until the expiration date of
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March 20, 2022. A full and accurate copy of the Franchise Agreement is attached as

Exhibit A.

14. Pursuant to Section 6(a) of the Franchise Agreement, Mr. Caldwell
agreed to operate the Durham Studio in compliance with the systems and standards set forth
by GISFW.

15. Pursuant to Section 6(d) of the Franchise Agreement, Mr. Caldwell
agreed to not disclose any confidential or Proprietary Information of the Franchisor,
including, without limitation, information relating to the trade and industry, products,
services, licenses, discoveries, ideas, manufacturing, purchasing, accounting, engineering,
marketing, merchandizing or selling system of Franchisor.

16. Pursuant to Section 13 for the Franchise Agreement, Mr. Caldwell
specifically acknowledged that he received valuable specialized training and confidential
information, including information regarding operations, sales, promotional and marketing
methods and techniques for the operation of the Studio. Further, Pursuant to Section 13,
Mr. Caldwell may not:

a. “directly or indirectly compete with franchisor, including starting any
business in competition with Franchisor or Get In Shape for Women....”

b. “Assist in the starting of any new business in competition with Franchisor
or Get In Shape For Women.”

c. “Assisting any existing competing business in the design, development or
enhancement of any existing competing business by adding or
incorporating any methods, practices, designs, concepts configurations,
techniques or principals utilized by Get In Shape For Women.”

d. Solicit[ ] franchisees of client from Franchisor or any Get in Shape For
Women studio...”

e. “divert or take away business or customers of the studio....”

f. “do or perform, directly or indirectly any other act injurious or prejudicial
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to the good will associated with the Names and Marks or the Systems, or
both..”

17. In the event Mr. Caldwell breaches any of the above listed provisions in
Item 16 of the Franchise Agreement, GISFW, under section 13(e) of that agreement, is
entitled to injunctive relief, and Mr. Caldwell waives any requirement of the posting of a
bond.

18. Pursuant to Section 16 of the Franchise Agreement, “this Agreement
restricts Franchisee's right to assign the Agreement to a third party. Neither this
Agreement, nor any of Franchisee's rights or privileges, shall be assigned, transferred,
shared, redeemed or divided by operation of law or otherwise, in any manner, without the
prior written consent of Franchisor, which consent will not be withheld or delayed
unreasonably.”

19. Section 18 of the Franchise Agreement, specifies the duties and
obligations of Mr. Caldwell upon the termination of the agreement, including among other
things:

a. Franchisee shall cease using all Franchisor’s systems, names and
marks (Section 18(a)).

b. Franchisee shall comply with his convent not to compete, including
the non-solicitation of clients and employees and the agreement to
maintain the confidentiality of the proprietary information (Section 18(a)).

c. Franchisee shall return the Operations Manual and other materials,
training aids, and any other manuals and checklists provided to
Franchisee (Section 18(¢)).

d. Franchisee shall turn over other manuals, computer programs, software,
customer lists, records, files, instructions, correspondence and brochures
and any and all other confidential and proprietary materials relating to the
operation of the Studio.

e. Franchisor may purchase inventory and equipment at fair market value if
Franchisor provides Franchisee written notice of their intent to
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purchase (Section 18(f)).

£ Franchisor may assume the lease for the Durham, North Carolina location
if Franchisor provides Franchisee written notice of their intent to assume
the lease within 30 days (Section 18(g)).

g. Franchisee shall pay any money owed to Franchisor within 15 days of the
receipt of the date of termination, which includes all damages, costs
and expenses (including reasonable Attorney’s fees) incurred (Section
18(h)).

h. Pursuant to Section 16 of the Franchise Agreement, Franchisor may
purchase the Studio for the same price and with the same terms and
conditions if Franchisor provides Franchisee written notice of the intent
to do so within 30 days of a bona fide offer from a third party. To
enable Franchisor to determine whether to exercise this option, Franchisee
shall provide such information and documentation as may be required.

CLOSING OF THE DURHAM STUDIO AND THE SALE TO A COMPETING
BUSINESS

20. On June 11, 2015, GISFW received an email (the “June 11" Email”)
from Mr. Caldwell, notifying GISFW that the Durham Studio had closed as of May 22,
2015 and that prior notice had been given in regards to the closing. No such prior notice
was received by GISFW. A true and correct copy of the June 11" Email is attached hereto
as Exhibit B.

21. GISFW replied to Mr. Caldwell to address the fact that no prior notice
was received and inquired as to what prompted the closing of the Studio and what steps Mr.
Caldwell was taking to take care of existing GISFW Durham Studio clients. Mr. Caldwell
failed to provide further insight into why he abruptly closed Durham Studio without
GISFW’s necessary consent.

22. GISFW found through contacting the Durham Studio, that Mr. Caldwell
had sold the assets of the Durham Studio to a competing business called Synergy Fitness

For Her and had not closed down the Durham Studio.
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23. Synergy Fitness For Her is a women’s fitness program that uses small
group personal training and nutrition components to help women reach their weight-loss
goals. Synergy Fitness For Her meets the criteria for a “Competing Business” under
Section 13 of the Franchise Agreement.

24. As advertised on the Synergy Fitness For Her website,

hitp://www.synergyfitnessforher.com/our-team/ the new business is owned and operated

by a third party. Photographs of the Synergy Fitness For Women website are attached
hereto as Exhibit C.

25. Further, the training manager at Synergy Fitness For Her is a previous
employee of the Durham Studio who was approved as a Franchise Manager by GISFW
after completing, to GISFW’s satisfaction, the “Franchise School” training program at the

Franchisor’s headquarters in Needham, Massachusetts.

26. On July 1, 2015, GISFW sent written notices (the “Demand Notices™)
demanding that Mr. Caldwell comply with the post- termination procedures expressly set
forth in the Franchise Agreement and demanding payment for the loss of future royalty
payments due to the unauthorized closing and sale of the Durham Studio as well as other
damages resulting from the unauthorized closing and transfer of assets. A copy of the
Demand Notices are attached hereto as Exhibit D.

27. GISFW received no response from Mr. Caldwell.

28. According to the Synergy Fitness For Her website, Synergy Fitness For
Her is using MindBody Online application for scheduling, client data and processing
payments. MindBody was the only approved vendor GISFW Franchisees were to use for
scheduling, client data and processing payments.

29. Mr. Caldwell has failed to return the Durham Studio client list to GISFW
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as required under the Franchise Agreement. Further, there is no record showing whether
Durham Studio clients wrote seeking refunds of their paid-in-full contracts. GISFW
believes that Mr. Caldwell sold the client list to Synergy Fitness For Her, and Synergy

Fitness For Her continues to provide fitness services to the clients.

CAUSES OF ACTION
FIRST CAUSE: BREACH OF CONTRACT

30. GISFW repeats and makes part hereof each and every allegation set forth
in 1 through 29 of the Complaint.

31. TransformNation I, LLC and Mr. Caldwell breached its contract with
GISFW by:

a. Terminating the Franchise Agreement without authorization or approval
before the expiration date of March 20, 2022;

b. Assigning GISFW assets to Synergy Fitness For Her without GISFW’s
prior written authorization;

c. Failing to comply with the post-termination provisions set forth in said
Franchise Agreement;

d. Failing to pay all money owed to GISFW;
e. Disclosing confidential proprietary information to third parties;

f.  Assisting in the starting of a new business in competition with Franchisor
or Get In Shape For Women;

g. Assisting an existing competitive business in the design, Development or
enhancement of an existing competing business by adding or incorporating methods,
practices, designs, concepts, configurations, techniques, or principals that were utilized by
Franchisor or Get In Shape For Women. Competing business is defined in the Franchise
Agreement as any business involved in the sale of similar products sold by Franchisor of
Get In Shape For Women Studios, such as the Synergy Fitness For Her gym that now
operates on the same site as the Durham Studio;

h.  Soliciting GISFW’s clients and employees in violation of the Franchise
Agreement;
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i. Diverting GISFW’s business or customers to a competitor by direct and
indirect inducement;

j.  Performing acts that are injurious and prejudicial to GISFW’s goodwill,
names and marks;

k. Inducing, directly or indirectly, any person who is at that time employed by
the Franchisor or by any other Franchisee of Franchisor to leave his or her employment;

1. Any such other acts or omissions to be shown at trial on the merits.

32. Pursuant to Section 17 of the Franchise Agreement, Mr. Caldwell was
not authorized to transfer the assets of the Durham Studio to a third party, unless prior
approval was granted by GISFW. Mr. Caldwell did not actively seek approval by GISFW
to transfer the assets to a third party, as set forth in the Franchise Agreement. GISFW was
unaware that Mr. Caldwell was actively seeking potential purchasers to buy his interest in
the Franchise. Further, Section 17 of the Franchise Agreement grants GISFW the right of
first refusal to match any offer made by a third party of the purchase of a franchise studio
and purchase and operate the Studio as a corporate location. Mr. Caldwell’s actions denied
GISFW that opportunity to exercise that right.

33. The unapproved transfer of GSIFW assets and the failure to comply with
the terms of Section 17 resulted in GISFW losing the right of first refusal to obtain and
operate the Durham Studio as a corporate location causing significant loss of future royalty
payments and sales profits and caused harm to the goodwill of the brand.

34. Pursuant to Section 13 of the Franchise Agreement, Mr. Caldwell may
not divert business or indirectly compete with GISFW by assisting in the start of a new
business in competition with GISFW. Mr. Caldwell disclosing proprietary information to
Synergy Fitness For Her and providing clients lists, equipment and prospective employees
to Synergy Fitness For Her are considered assisting in starting a new business and therefore
violate the Franchise Agreement.
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35. Pursuant to Section 10 of the Franchise Agreement, Mr. Caldwell
acknowledged that he obtained “knowledge of proprietary matters, techniques, and
business procedures of GISFW that are necessary and essential for the operation of the
Studio, including without limitation, knowledge regarding the System, the layout of the
Studio and the Operations Manual” and “will receive valuable specialized training and
confidential information, including, without limitation, information regarding the
operational, sales, promotional and marketing methods and techniques of Franchisor and
the System. Franchisee and its owners as well as all employees must sign non- competition
and confidentiality covenants.” Mr. Caldwell further acknowledges in Section 10 that
failure to comply with the confidentiality provisions will cause GISFW “irreparable
injury”.

36. Based on photographs located on the Synergy Fitness For Her website

(http://www.synergyfitnessforher.com/our-team/) the Durham Studio did not undergo

significant renovations before reopening as Synergy Fitness For Her; therefore the
equipment, color schemes, services and trade dress of GISFW is still being used in the
operation of the Synergy Fitness For Her. Photographs displayed on the

http://www.synergvfitnessforher.com/our-team/ website are attached hereto as Exhibit C.

37. The disclosure of the GISFW systems, standards and intellectual property
to a business in direct competition with GISFW causes significant, irreparable harm to
GISFW.

38. Mr. Caldwell’s non-compliance with any of the mandatory post-
termination procedures as outlined in Section 18 of the Franchise Agreement prohibits
GISFW from being able to assume ownership and operation of the Durham Studio location

to continue to service its customers. The closing of the Durham Studio also causes harm to
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nearby “Get In Shape For Women” locations and affects GISFW’s ability to grow and
expand in the greater Charlotte, North Carolina area.

39. As set forth in an addendum to the Franchise Agreement (a true and
correct copy of which is attached hereto as Exhibit A) the termination date for the
Franchise Agreement was March 20, 2022 (the “Termination Date™). Under Section 17 of
the Franchise Agreement, Mr. Caldwell was to continue to operate the Durham Studio until
the Termination Date, unless obtaining prior written approval from GISFW. Mr. Caldwell
did not request and did not receive approval to terminate the Franchise Agreement as
required therein.

40. Pursuant to Section 6(b) of the Franchise Agreement, Defendants are
required to pay royalty fees to GISFW on a weekly basis. Royalty payments are calculated
based upon 6% of the gross income the sales report from the location through GISFW’s
proprietary payment processing system.

41. Due to the unauthorized termination of the Franchise Agreement,
GISFW will not be able to collect royalty payments for the remainder of the agreement
through the Termination Date, nor will Franchisor have the benefit of the sales from the

clients transferred to Synergy Fitness For Her.
42. Due to Mr. Caldwell’s unauthorized termination of the Franchise

Agreement and failure to follow post-termination procedures, GISFW has suffered

significant monetary damages.

SECOND CAUSE OF ACTION: BREACH OF THE COVENANTS OF GOOD
FAITH AND FAIR DEALINGS

43. GISFW repeats and make part hereof each and every allegation

contained in paragraphs 1-42 of the Complaint.
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44, Implied in every contract, including the contracts between GISFW and
Mr. Caldwell, is a covenant of good faith and fair dealings.

45. Pursuant to the terms of the Franchise Agreement, Mr. Caldwell
acknowledged that the systems and standards taught by GISFW are predicated on
proprietary information that contain trade secrets made available to the Defendant.

46. Notwithstanding his contractual obligations and the implied obligation to
deal in good faith, fairly and honestly with GISFW, Mr. Caldwell refused to offer any
explanation for the disregard of contractual obligations under the Franchise Agreement to
continue operation of the Durham Studio and to refrain from competing with GISFW.

47. Mr. Caldwell failed to give timely notification to GISFW of the sale of
his assets, causing GISFW to be unaware of the sale for more than 19 days. The delay in
notification allowed Mr. Caldwell the time to finalize the transfer of assets to Synergy
Fitness For Her and to transfer Durham Studio’s client information, data and contracts to
Synergy Fitness For Her, thus causing GISFW to lose the ability to assume the operation of
the Durham Studio as a corporate location.

48. GISFW has suffered significant monetary damages as a result of
Defendants’ material breach of the Franchise Agreement and breach of the covenants of
good faith and fair dealings.

THIRD CAUSE OF ACTION: UNJUST ENRICHMENT

49. GISFW repeats and make part hereof each and every allegation
contained in paragraphs 1-48 of the complaint.

50. Upon terminating the Franchise Agreement, Section 18 requires
Defendant to turn over all confidential and proprietary information, which includes
customer lists, records and files.
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51. Mr. Caldwell did not turned over the Durham Studio customer lists,
records and files to GISFW, but instead sold or otherwise transferred those assets, for
consideration, to a third party in direct breach of the Franchise Agreement.

52. Mr. Caldwell, upon receiving an offer for the purchase of the franchise
assets is required to present such offer to GISFW so that GISFW may exercise their right of
first refusal. Mr. Caldwell never contacted GISFW about the sale of his interests.

53. Mr. Caldwell’s sale of the Durham Assets to a third party, which is a
competing business, along with the disclosure and retention of GISFW’s proprietary client
information and other valuable confidential and proprietary information has allowed Mr.
Caldwell to benefit financially from the breach of contract, which constitutes unjust

enrichment that has significantly damaged GISFW.

FOURTH CAUSE OF ACTION: UNFAIR COMPETITION

54. GISFW repeats and make part hereof each and every allegation contained
in paragraphs 1-53 of the Complaint.

55. By the foregoing acts, Mr. Caldwell and TransformNation I, LLC has
engaged in unfair competition

56. As a result of such unfair competition, GISFW has been damaged and
continues to suffer immediate and irreparable harm in that it is being deprived of its good
business, goodwill and continuing relationship with clients, while its confidential
proprietary information continues to be disclosed to a third party in direct and illegal

competition against GISFW.

57. GISFW has no adequate remedy at law.

WHEREFORE, GISFW respectfully seeks judgment against the Defendants as follows:
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1. Enter Judgment in favor of GISFW for damages, in an amount to be
determined at trial on Counts [ — IV of this complaint, including to all damages
associated with Defendants’ breach of contract, breach of the covenant to act in
good faith and unjust enrichment, the value of which will be determined at trial,
together with interest, attorney’ s fees costs and fees and such other relief as the

court deems appropriate.

2. Enter judgment in favor of GISFW for costs, attorneys, fees and such the
relief, as the Court deems just and appropriate.

Dated: August lo_ 2015 GET IN SHAPE FRANCHISE, INC.
By its attorneys,

/s/ Lee Harrington
Lee Harrington (BBO# 643932)
Nixon Peabody LLP
100 Summer Street
Boston, MA 02110
Tel: 617.345.1000
Fax: 617.345.1300
Email: lharrington@nixonpeabody.com

and

Sarah J. Carlin (BBO# 688427)
Get In Shape Franchise, Inc.

75 2" Avenue, Suite 220,
Needham, MA 02494

Tel: (781) 444-1913
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