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Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

HUNTINGTON LEARNING CENTERS, INC,,
Civil Action No.
Plaintiff,

V. COMPLAINT

4F ENTERPRISES, INC.; KATHLEEN F.
SEGMULLER; HERMANN SEGMULLER;
MAUREEN WILCOSKI; and RAYMOND
WILCOSKI,

Defendants.

Plaintiff Huntington Learning Centers, Inc. (“Huntington™), by and through its attomeys,

files this Complaint for damages against Defendants 4F Enterprises, Inc., Kathleen F. Segmuller,
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Hermann Segmuller, Maureen Wilcoski, and Raymond Wilcoski (collectively “Defendants™),
and alleges:

NATURE OF THE ACTION

1. This is an action for breach of contract. HLC seeks, among other things, damages
resulting from the Defendants’ breaches of multiple written agreements (including Franchise
Agreements, Promissory Notes, and Security Agreements).

PARTIES

2. Plaintiff Huntington Learning Centers, Inc. (“Huntington™), is a New Jersey
corporation organized and existing under the laws of Delaware with its principal place of
business at 496 Kinderkamack Road, Oradell, New Jersey 07649.

3. Upon information and belief, Defendant 4F Enterprises, Inc. (“4F”) is a Virginia
corporation, with a principal place of business at 6371 Rolling Mall Place, Springfield, Virginia
22152.

4, Upon information and belief, Defendant Kathleen F. Segmuller is an individual
and an adult citizen of the Commonwealth of Virginia residing at 306B E. Marshall Street,
Middleburg, Virginia 20118. Ms. Segmuller is currently the vice president of 4F and has been a
guarantor of 4F Enterprises, Inc.’s obligations to Huntington at all times relevant to this
Complaint.

5. Upon information and belief, Defendant Hermann Segmuller is an individual and
an adult citizen of the Commonwealth of Virginia residing at 306B E. Marshall Street,
Middleburg, Virginia 20118. Mr. Segmuller has been a guarantor of 4F Enterprises, Inc.’s

obligations to Huntington at all times relevant to this Complaint.
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6. Upon information and belief, Defendant Maureen Wilcoski is an individual and
an adult citizen of the Commonwealth of Virginia residing at 15506 Tuxedo Lane, Gainesville,
Virginia 20155. Ms. Wilcoski is a former vice president of 4F and is a guarantor of 4F
Enterprises, Inc.’s obligations to Huntington under one of the Agreements that are the subject of
this dispute.

7. Upon information and belief, Defendant Raymond Wilcoski is an individual and
an adult citizen of the Commonwealth of Virginia residing at 15506 Tuxedo Lane, Gainesville,
Virginia 20155. Mr. Wilcoski is a guarantor of 4F Enterprises, Inc.’s obligations to Huntington
under one of the Agreements that are the subject of this dispute.

JURISDICTION AND VENUE

8. This Court has original subject-matter jurisdiction of this action under 28 U.8.C. §
1332, in that it is a civil action wherein the matter in controversy exceeds the sum or value of
$75,000, exclusive of interest and costs, and is between citizens of different states — specifically,
Huntington is a citizen of both Delaware and New Jersey, and Defendants (and each of them) are
citizens of Virginia.

9. This Court has personal jurisdiction over Defendants because in each of the
agreements at issue in this lawsuit, they expressly consented to the personal jurisdiction of this
Court. Additionally, this Court has personal jurisdiction over Defendants because fhey have
transacted business with Huntington in the District of New Jersey and/or have caused events to
occur in this District that give rise to the claims asserted herein.

9. Venue is proper in this District pursuant to 28 U.S.C. §§ 1391 and 1400, as a

substantial part of the events giving rise to the claims occurred in the District of New Jersey.
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Further, the franchise agreements between the parties provide that this District is the exclusive

venue for the disputes described in this Complaint.

THE HUNTINGTON LEARNING CENTERS FRANCHISE AGREEMENTS

10.  Huntington is a franchisor of businesses that provide tutoring services. By virtue
of its standard Franchise Agreement, Huntington licenses to its franchisees a proprietary system
developed fo enhance student learning in multiple subject areas and test preparation skills.

11.  On or about September 22, 2009, Huntington entered into a Franchise Agreement
(“Agreement I”) with Defendant 4F. Attached hereto as Exhibit A is a true and correct copy of
Agreement I between Huntington and Defendant 4F.

12. By wriften guarantees signed and delivered with Agreement I, Defendants
Kathleen Segmuller, Hermann Segmuller, and Maureen Wilcoski personally guaranteed the
obligations of 4F under Agreement I. True and correct copies of these written guarantees are
appended to Agreement I and are attached independently hereto as Exhibit B.

13. On or about April 5, 2012, Huntington entered into a second Franchise Agreement
with Defendant 4F (“Agreement II), whereby Huntington granted 4F the right to establish and
operate a Huntington Learning Center Franchise. Attached hereto as Exhibit C is a true and
correct copy of Agreement II between Huntington and 4F.

14. By written guarantees signed and delivered with Agreement II, Defendants
Kathieen Segmuller, Hermann Segmuller, Maureen Wilcoski, and Raymond Wilcoski personally
guaranteed the obligations of 4F under Agreement II. True and correct copies of the
aforementioned written guarantees were appended to Agreement II as Exhibit A, and are

attached independently hereto as Exhibit D.
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15,  Agreement I and Agreement I each provide for the payment by the Defendants to
Huntington of a “Continuing Royalty in an amount equal to 8% of your preceding month’s Gross
Revenue ...” Each Agreement also provides for the payment by Defendants to Huntington of an
Advertising Fee equal to 2% of the preceding month’s Gross Revenue. Both the Royalty and
Advertising payments are due to Huntington on or before the 10th of each month. Exhibit A,
6.4, 12.2.1; Exhibit C, 9 6.4, 12.2.1.

16.  Agreement I and Agreement II each provide that the failure to pay Royalty,
Advertising Fund payments or other fees, when due, is a default of the Franchise Agreement, and
that Huntington will be entitled to terminate the agreement if the default is not cured within “10
days written notice to pay such overdue amount.” Exhibit A, ¥ 15.2.3; Exhibit C, § 15.2.3.

17.  Agreement I and Agreement II each also provide that, “in any judicial action,
order, or proceeding hereunder ... the prevailing party shall be entitled to recover its out-of-
pocket costs and expenses, including, without limitation, all court costs and attorneys’,
accountants’, and consultants’ fees, costs, and expenses.” Exhibit A, ¥ 24.9; Exhibit C, § 24.9.

18.  Each of the Franchise Agreements also provides that there are certain “Defaults
that Cannot Be Cured.” Exhibit A, § 15.1; Exhibit C, § 15.1.

19.  Likewise, each of the Franchise Agreements also provides that there are certain
“Defaults that Can Be Cured.” Exhibit A, §15.2; Exhibit C, 7 15.2.

20.  Agreement I and Agreement II each also contain a Cross Default provision, which
provides in pertinent part that:

Any default by you under any other agreement between the Franchisor or its

affiliates as one party and you or any of your Franchisee Members or any of your

or their affiliates as the other party that is so material as to permit the Franchisor

to terminate, or declare a default under, such other agreement shall be deemed to

be a default of this Agreement, and the Franchisor shall have the right, at its
option, to terminate this Agreement, effective immediately upon notice to you.

-5
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Exhibit A, § 15.3; Exhibit C,  15.3.

21.  Each of the Franchise Agreements also provides that, “[tJhe description of any
default in any Franchisor notice to you shall not preclude the Franchisor from specifying
additional or supplemental defaults in any action or proceeding under this Agreement.” Exhibit
A, 115.4; Exhibit C, § 15.4.

THE PROMISSORY NOTES

22, When Defendants repeatedly failed to make payments as required under
Agreements [ and II, and the corresponding guarantees, Huntington offered them the opportunity
to sign promissory notes for the total of their noncurrent balance. Those promissory notes
permitted Defendants to pay off their noncurrent balance in reasonable amounts over time.

23.  On or about July 30, 2012, Defendants Kathleen Segmuller and Maureen
Wilcoski, both in their individual capacities and as officers of 4F, executed four such promissory
notes to Huntington in the amount of $20,647.83, $16,568.93, $10,093.50, and $8,583.56,
respectively. Attached hereto as Exhibit E through Exhibit H are true and correct copies of the
promissory notes between Huntington and these Defendants (the “Makers™), the terms of which
are incorporated by reference.

24, Each Note provides, Iamong other things, that, “[sThould default be made in the
payment of any installment at the time when the same becomes due as provided herein, then at
the option of the Holder of this Promissory Note ... the whole unpaid amount due hereunder shall
become immediately due and payable” (hereinafter, the “Acceleration Clause™). See Exhibits E
through H, § 2.

25.  Each promissory note contained a Confession of Judgment and Warrant of

Attorney authorizing any court to enter a judgment against the Makers for the principal amount
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of the note in the event of any default and failure to timely cure. The Makers executed these
Confessions in their individual capacities. See Exhibit E through Exhibit H.

THE SECURITY AGREEMENTS

26.  In conjunction with each of the promissory notes, Defendants Kathleen Segmuller
and Maureen Wilcoski, on behalf of 4F, and individually as guarantors, also executed four
agreements (the “Security Agreements”) to secure the debt reflected in the Notes. Attached
hereto as Exhibit I, and Exhibit J are true and correct copies of the Security Agreements between
Huntington and Defendants, the terms of which are incorporated by reference.

27.  Among other things, the Security Agreements define a “default” as the failure to
pay when due any principal or interest payments under any of the Notes. See Exhibit I, and
Exhibit J, 4 10.1.

28.  The Security Agreements also provide that a “default” exists if the Defendants are
“declared to be in default under any contract or agreement between [themselves] ... and
[Huntington] ... including without limitation, any Franchise Agreement ....” See Exhibit I, and
Exhibit J, 4 10.3.

29.  The Security Agreements also provide, among other things, that in the event of a
default by Defendants, Huntington is entitled to “declare the Debt to be due and payable

immediately” (hereinafter, the “Acceleration Clause™). See Exhibit I, and Exhibit J, § 11.1.

30.  Additionally, in the event of a default, Huntington has other remedies, including,
without limitation, to repossess the collateral reflected in the Collateral Schedules of the Security

Agreements. See Exhibit I, and Exhibit J, § 11.2.1.

2544088



Case 2:13-cv-05637-FSH-JBC Document 1 Filed 09/20/13 Page 8 of 14 PagelD: 8

THE DEFENDANTS’ BREACHES
31.  As of September 2013, the Defendants have failed to make contractually required

payments for Royalty and Advertising Fund payments (and other fees) in an amount not less than
$13,042 under Agreement I and $20,282 under Agreement II.

32.  Additionally, as of September 2013, Defendants have failed to make payments
under the Notes as and when they became due. Accordingly, pursuant to the Acceleration
Clauses of each of the Notes and each of the Security Agreements, the entire balance on the
Notes is currently due and owing.

33.  Likewise, Huntington also has the right under the Security Agreements to
repossess the collateral specified in those agreements, and to exercise any other rights it may
have in relation to those agreements.

34.  Huntington has made numerous attempts, via warning notices and notices of
default, to inform Defendants of these breaches and provide an opportunity for cure. Attached
hereto as Exhibit K are true and correct copies of previous warning notices and notices of default
from Huntington to Defendants.

35.  Most recently, by letters dated August 9, 2013, Huntington provided Defendants
with a Notice of Default under Franchise Agreement with Opportunity to Cure (the “Notice™).
The Notice identified the Defendants’ breaches and provided an opportunity to cure.
Specifically, the Notice demanded payment of all amounts due within 10 days of the date of the

Notice. A true and correct copy of the Notices are attached hereto as Exhibit L and Exhibit M.

36.  Despite notice and opportunity to cure, the Defendants have failed to make any

past due payments to Huntington under any of their Agreements.
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37. Furthermore, Huntington has, during 2013 alone, given 4F at least 4 written
notices informing it that it is in default of a material obligation of Agreement I and at least 4
written notices that it is in default of a material obligation of Agreement IL.

38.  Based on the foregoing, Huntington has the right to terminate all of the Franchise
Agreements immediately, without further notice, and without giving 4F a right (or a further right,
as the case may be) to cure the defaults.

COUNT I

BREACH OF CONTRACT — AGREEMENT I AND AGREEMENT I1
(AS TO DEFENDANT 4F ENTERPRISES, INC.)

39.  Huntington re-alleges and incorporates herein by reference each and every
allegation contained in Paragraphs 1 through 38 as though fully set forth herein.

40.  The Agreements attached hereto as Exhibit A and Exhibit C are valid, legally

binding contracts between Huntington and Defendant 4F.

41.  Huntington fully performed its obligations under Agreements I and II.

42, Defendant 4F materially breached Agreement I and Agreement II by failing to
make contractually required payments to Huntington.

43.  Asadirect and proximate cause of 4F’s breach of Agreement I and Agreement II,
Huntington has suffered damages in an amount to be proven at trial.

COUNT I1
BREACH OF CONTRACT - GUARANTEES

(AS TO DEFENDANTS KATHLEEN AND HERMANN SEGMULLER AND MAUREEN
WIL.COSKI)

44.  Plaintiff re-alleges and incorporates herein by reference each and every allegation

contained in Paragraphs 1 through 43 as though fully set forth herein.
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45, In connection with the valid contract attached hereto as Exhibit A, Defendants
Kathleen and Hermann Segmuller and Maureen Wilcoski personally guaranteed the obligations
of Defendant 4F.

46.  These guarantees are valid, legally binding contracts between Huntington and
Defendants Kathleen and Hermann Segmuller and Maureen Wilcoski.

47.  Huntington fully performed its obligations under the Agreements.

48.  Despite Huntington’s requests and demands for compliance, Defendant 4F has
breached Agreement I and Defendants Kathleen and Hermann Segmuller and Maureen Wilcoski
have refused to adhere to their obligations under the respective guarantees.

49.  As a direct and proximate cause of Defendant 4F’s breach of Agreement I, and
Defendants Kathleen and Hermann Segmuller and Maureen Wilcoski’s breaches of their
guarantees, Huntington has been damaged in an amount to be proven at trial.

COUNT III

BREACH OF CONTRACT - GUARANTEES
(AS TO DEFENDANTS KATHLEEN AND HERMANN SEGMULLER AND RAYMOND

AND MAUREEN WILCOSKI)

50.  Plaintiff re-alleges and incorporates herein by reference each and every allegation
contained in Paragraphs 1 through 49 as though fully set forth herein.

51. In connection with the valid contract attached hereto as Exhibit C, Defendants
Kathleen and Hermann Segmuller and Raymond and Maureen Wilcoski personally guaranteed
the obligations of Defendant 4F.

52.  These guarantees are valid, legally binding contracts between Huntington and
Defendants Kathleen and Hermann Segmuller and Raymond and Maureen Wilcoski.

53.  Huntington fully performed its obligations under the Agreements.

-10-
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54.  Despite Huntington’s requests and demands for compliance, Defendant 4f has
breached Agreement II and Defendants Kathleen and Hermann Segmuller and Raymond and
Maureen Wilcoski have refused to adhere to their obligations under the respective guarantees.

55.  As a direct and proximate cause of Defendant 4F’s breach of Agreement II and
Defendants Kathleen and Hermann Segmuller and Raymond Maureen Wilcoski’s breaches of
their guarantees, Huntington has been damaged in an amount to be proven at trial.

COUNT IV

BREACH OF CONTRACT — PROMISSORY NOTES
(AS TO DEFENDANTS 4F, K. SEGMULLER, AND M. WILCOSKI)

56.  Plaintiff re-alleges and incorporates herein by reference each and every allegation
contained in Paragraphs 1 through 55 as though fuily set forth herein.

57.  The promissory notes attached hereto as Exhibit E through Exhibit H are valid
contracts, legally between Huntington and Defendants 4F, Kathleen Segmuller, and Maureen
Wilcoski (the “Makers™).

58.  Huntington fully performed its obligations under the promissory notes.

59.  The Makers materially breached the Notes by failing to make contractually
required installment payments to Huntington. As a result thereof, and pursuant to Paragraph 2 of
each of the Notes, the entire unpaid balance of each of the Notes is currently due and owing.

60. By reason of the Makers’ breach of its promissory notes, Huntington has suffered
damages in an amount to be proven at trial.

COUNT V
DECLARATORY JUDGMENT — SECURITY AGREEMENTS

(AS TO ALL DEFENDANTS BUT RAYMOND WILCOSKI)

61.  Huntington re-alleges and incorporates herein by reference each and every

allegation contained in Paragraphs 1 through 60 as though fully set forth herein.

-11-
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62.  Under 28 U.S.C. § 2201(a), “[i]n the case of an actual controversy ... any court of
the United States, upon the filing of an appropriate pleading, may declare the rights and other
legal relations of any interested party seeking such declaration, whether or not further relief is or
could be sought. Any such declaration shall have the force and effect of a final judgment or
decree and shall be reviewable as such.”

63. Based on the foregoing allegations, there is an actual controversy regarding the
parttes’ respective rights, obligations, and remedies under the Security Agreements.

64. Huntington therefore requests that the Court enter a declaratory judgment that:

(a) Defendants have committed a Default or Event of Default as those terms
are defined in the Security Agreements;

(b)  The Debt, as that term is defined, is accelerated and immediately due and
payable pursuant to the Acceleration Clauses of the Security Agreements; and

(c) Huntington is entitled to exercise all of its rights and remedies under the
Security Agreements, including, without limitation, to repossess the Collateral as that term is
defined in the Security Agreements.

COUNT VI

DECLARATORY JUDGMENT — TERMINATION OF FRANCHISE AGREEMENTS
(AS TO DEFENDANT 4F ENTERPRISES, INC.)

65. Huntington re-alleges and incorporates herein by reference each and every
allegation contained in Paragraphs 1 through 64 as though fully set forth herein.

66.  Under 28 U.S.C. § 2201(a), “[i]n the case of an actual controversy ... any court of
the United States, upon the filing of an appropriate pleading, may declare the rights and other
legal relations of any interested party seeking such declaration, whether or not further relief is or
could be sought. Any such declaration shall have the force and effect of a final judgment or

decree and shall be reviewable as such.”

-12-
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67.  Based on the foregoing allegations, there is an actual controversy regarding the
parties’ respective rights, obligations, and remedies under the Franchise Agreements.
68.  Huntington therefore requests that the Court enter a declaratory judgment that:

(a) 4F has committed “Defaults that Cannot Be Cured” as that phrase is
defined in the Franchise Agreements, and that, as a result of the foregoing “Defaults that Cannot
Be Cured,” Huntington has the right to terminate all of the Franchise Agreements immediately,
without further notice, and without giving 4F a right to cure the defaults;

(b) 4F has committed “Defaults that Can Be Cured” as that phrase is defined
in the Franchise Agreements, that Defendants have failed to cure the “Defaults that Can Be
Cured,” and that, as a result, Huntington has the right to terminate all of the Franchise
Agreements immediately, without further notice, and without giving Defendants (or any of
them}) a further right to cure the defaults; and

(c) 4F has committed defanlts under the Cross Default provision of at least
one of its Franchise Agreements such that Huntington is entitled to terminate all of the Franchise
Agreements immediately, without further notice, and without giving 4F a right (or a further right,
as the case may be) to cure the defaults.

PRAYER FOR RELIEF

WHEREFORE, Huntington requests the following relief against Defendants:

A. A default judgment for Huntington in the amount of $55,893.82, representing the
amount to which Defendants have confessed judgment via the Notes;

B. An award to Huntington for damages for past-due Royalty and Advertising Fund

payments, other payments required under Agreements I and II, and interest on the Notes, all in

13-
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an amount to be proven at trial, which totals a separate amount of at least $30,000 that is not
included in the relief sought in Paragraph A of the Wherefore Clause;

C. A declaratory judgment in favor of Huntington as requested in Counts V and VI
hereof;

D. An award to Huntington of its cost and expenses, including reasonable attorneys’
fees, costs, and litigation expenses incurred in connection with this suit as permitted by law
and/or the terms of the parties’ agreements;

E. An award of pre- and post-judgment interest on the above sums at the highest
applicable rate; and

F. Such other and further relief as the Court deems just and proper.

Dated this 20™ day of September, 2013. By: s/Phillip C. Bauknight
Phillip C. Bauknight, Esq.
PORZIO, BROMBERG & NEWMAN P.C.
100 Southgate Parkway
Morristown, NJ 07962-1997

Tel: (973) 538-4006
Email: pcbauknight@pbnlaw.com

Andrew P. Beilfuss, Esq.*

QUARLES & BRADY LLP

411 E. Wisconsin Ave., Suite 2040
Milwaukee, WI 53202-4497

Tel: (414) 277-5111

Email: Andrew.Beilfuss@gquarles.com

Aaron C. Schepler, Esq.*

QUARLES & BRADY LLP

One Renaissance Square

2 North Central Ave.

Phoenix, AZ 85004

Tel: (602) 229-5200

Email: Aaron.Schepler@quarles.com

* Pro hac admission forthcoming
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