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CLASS ACTION COMPLAINT 

Plaintiff LBBW Asset Management Investmentgesellschaft mbH (“Plaintiff” or 

“LBBW”) complains, upon knowledge as to itself and its own acts, and upon information and 

belief as to all other matters, as follows: 

1. Between at least as early as 2006 and the present, Defendants Citibank, N.A., 

Citigroup Inc., Citigroup Global Markets Inc., the Goldman Sachs Group, Inc., JPMorgan Chase 

& Co., JPMorgan Chase Bank, N.A., Credit Suisse Group AG, Deutsche Bank AG, Morgan 

Stanley Bank, N.A., Barclays Bank plc, Bank of America Corp., Bank of America, N.A., HSBC 

Holdings plc, HSBC Bank USA, N.A., Royal Bank of Scotland Group plc, BNP Paribas S.A., 

UBS AG, UBS Securities LLC, Wells Fargo Bank & Co., Markit Group Ltd., and International 

Swaps & Derivatives Association, have entered into a contract, combination or conspiracy to fix, 

raise, maintain or stabilize their charges and revenues from purchasing, selling and making a 

market in credit default swaps (“CDS”) in violation of § 1 of the Sherman Antitrust Act, 15 

U.S.C. § 1 (the “Sherman Act”).  Defendants also entered into a contract, combination or 

conspiracy to monopolize and did monopolize the CDS market in violation of § 2 of the Sherman 

Act, 15 U.S.C. § 2. 

2. Pursuant to and as part of their unlawful agreement, Defendants have artificially 

inflated bid-ask spreads (¶ 12) and forced purchasers to pay, and sellers to receive, supra-

competitive prices in their transactions with the Dealer Defendants, as defined below. 

I. JURISDICTION AND VENUE 

3. This action arises under §§ 1 and 2 of the Sherman Act, 15 U.S.C. §§ 1 and 2, and 

§§ 4 and 16 of the Clayton Act, 15 U.S.C. §§ 15 and 26. 

4. This Court has jurisdiction over this action pursuant to §§ 4 and 16 of the Clayton 

Act, 15 U.S.C. §§ 15(a) and 26, and 28 U.S.C. §§ 1331 and 1337. 
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5. Venue is proper in this district pursuant to 15 U.S.C. § 15(a), and 28 U.S.C. 

§ 1391(b), (c) and (d).  Defendants transacted business in this district, the claims arose in this 

district, and a substantial part of the events or omissions giving rise to the claims asserted herein 

occurred in this district. 

6. Defendants, directly and indirectly, singly and in concert, made use of the means 

and instrumentalities of transportation or communication in interstate commerce, or of the 

United States mails in connection with the unlawful acts and practices and courses of business 

alleged in this Complaint.  The CDS trading alleged in this Complaint had a direct, substantial 

and reasonably foreseeable effect on U.S. commerce. 

II. SUMMARY OF ALLEGATIONS 

A. Concentration and Cooperation 

7. From the mid-1990s until the present, the Dealer Defendants (¶¶ 43-55) created 

and cooperatively guided the development of the market for purchasing and selling CDS.  See 

¶¶ 77-87.  This extensive cooperative working relationship created a foundation to facilitate anti-

competitive communications and acts, thereby making such conduct, as alleged herein, more 

than plausible.  

8. The Dealer Defendants were the leading market-makers or dealers in, and 

accounted for more than 95% of the dollar amount of, CDS purchases and sales transactions 

between January 1, 2008 and December 31, 2011 (the “Class Period”).   

9. The Defendants, JPMorgan and Citigroup, accounted, by one estimate, for almost 

60% of the CDS market.  Combined with Bank of America, these three Dealer Defendants 

handled more than 75% of CDS transactions.  

10. The Herfindahl-Hirshman Index (“HHI”) is a measure of the concentration in a 

business or trade.  The Dealer Defendants’ high degree of concentration in the CDS market 
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constitutes, by one estimate, an HHI of 5000.  Because 1800 is a sufficient concentration to 

indicate potential market power or collusion, the 5000 HHI reading is extremely high and makes 

the collusion and agreement alleged herein more plausible.  

B. Common Motive to Conspire 

11. The Dealer Defendants had a common financial motive to conspire as alleged 

herein.  

12. A quoted bid is the price, or amount of basis points per year, at which a market-

maker will purchase a given CDS.  A quoted ask is the price, or amount of basis points per year, 

at which a market-maker will sell such CDS.  The difference between the quoted bid and the 

quoted ask is referred to as the bid-ask spread or inside spread.  Therefore, if a dealer’s quoted 

ask for a $10,000,000 CDS with a five-year maturity is 75 basis points, that dealer would receive 

$75,000 per year for five years in so-called protection payments (see ¶ 65) from the buyer for 

providing the credit default protection.  However, if the dealer’s quoted bid for the same CDS is 

60 basis points, that dealer would pay $60,000 per year in protection payments to the seller of the 

same CDS.  In this example, the difference between the quoted bid and the quoted ask is $15,000 

per year over the five-year term.  This equates to $75,000. 

13. The spread was the major determinant of the individual and collective revenues 

that each Defendant and all Dealer Defendants received from their market-making.  The greater 

the bid-ask spreads, the greater the Dealer Defendants’ individual and collective revenues were 

on any given volume of transactions.  In the example in ¶ 12 above, if the spread were 5 basis 

points higher, the Dealer would receive $100,000 instead of $75,000 in bid-ask spread revenues.  

If it were 5 basis points lower, the Dealer would receive $50,000 instead of $75,000. 
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C. High Degree of Inter-firm Communications and Ability to Detect Cheating 

14. Pursuant to and as part of their underlying agreement, Defendants cooperatively 

agreed to and did maintain a high degree of inter-firm communications and shared a large 

amount of pricing information. 

15. These internal communications created an opportunity for the Dealer Defendants 

to agree with other market-makers to adhere to anti-competitive understandings or agreements 

concerning CDS transactions.  

16. The higher number of Dealer Defendant communications and transactions with 

one another compared to their communications and transactions with the public reflects the far 

higher degree of communications they had with one another and the greater number of prices 

they established with one another than with the public. 

D. Highly Unusual Parallel Means of Implementing Conspiracy 

17. Pursuant to and as part of Defendants’ unlawful contract, combination or 

conspiracy, Defendants further agreed to deprive Plaintiff and the Class (¶ 209) of information 

which Defendants were required to supply the market regarding contemporaneous execution 

prices in connection with the trading in the CDS market.  Specifically, Defendants are required 

to report trades to the market within fifteen minutes of execution.  

18. This information was required by rule changes implemented during 2002-2009, 

which were designed to remedy prior opaqueness and/or anti-competitive aspects of the 

municipal bond and corporate bond markets.  Although this structure still gave a fifteen-minute 

trading advantage to traders before the broader market learned of the new price, the additional 

information and the resulting increased transparency in the trading of municipal and corporate 

bonds caused Defendants’ spreads in trading in those markets to compress.  As a result, these 

rule changes benefited the transacting public.  
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19. Many CDS are derived from such sovereign, municipal, county or corporate 

bonds as their reference obligations.  See ¶¶ 64-65.  Contemporaneous pricing information would 

have benefited purchasers and sellers of CDS.  In the over-the-counter (“OTC”) CDS market, 

non-dealer market participants would benefit from actual, real-time CDS transaction data 

because they would be able to evaluate accurately the economic terms of the CDS contract.  In 

addition, the terms of market transactions would increase the quality of the market for these 

contracts, in terms of lower costs, including through greater competition between intermediaries 

and higher liquidity, and would bring greater efficiency to these markets, enriching the 

information content of the prices and reducing the bid-ask spreads. 

20. It would have been in the self-interest of Defendant Markit Group Ltd. (“Markit 

Group”) to supply greater value pricing information, especially contemporaneous transaction 

pricing.  This is because Markit Group was solely in the business of selling such information and 

did not provide dealers with market-making services.  However, pursuant to its agreements with 

Dealer Defendants, Markit Group refrained from providing such pricing information.  

Defendants’ cooperative refusal to provide such contemporaneous price information to Plaintiff 

and Class members in the derivative market and the bond market makes the collusion alleged 

herein more than plausible. 

E. Prior Antitrust History and Enhanced Common Motive 

21. The compression of the spreads in the municipal bond and corporate bond 

markets served as an extreme object lesson for the Dealer Defendants.  They determined that the 

disconnect between the cash and synthetic market structures was a source for making up the lost 

revenue.  This compression urgently reminded Defendants of earlier losses of market-maker 

revenues from spread compression when other anti-competitive market-making practices ended 
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during the mid-1990s.  See In re NASDAQ Market-Makers Antitrust Litig., 187 F.R.D. 145 

(S.D.N.Y. 1998) (Sweet, J.).  

22. Given this litigation and the later Department of Justice (the “DOJ”) action 

alleging collusion to avoid odd-eighths trading in order to widen spreads, it is more than 

plausible to allege the Defendants Goldman Sachs, Deutsche Bank, JPMorgan, Credit Suisse, 

Morgan Stanley, Bank of America and UBS, and their subsidiaries or successors thereof, 

engaged in similar misconduct.  See United States v. Alex. Brown & Sons, Inc., 963 F. Supp. 235 

(S.D.N.Y. 1997), aff’d, 153 F.3d 16 (2d Cir. 1998). 

23. This prior spread compression also increased Defendants’ strong, common 

financial motive to continue the unlawful agreement alleged herein. 

F. Current Government Investigations 

24. Defendants are presently under investigation by various governmental bodies, 

including the DOJ and the European Commission (the “EC”), regarding whether Defendants 

made an agreement to maintain their control of CDS trading and, therefore, spreads on CDS.  

This makes the collusion alleged herein more than plausible.  

G. The European Commission’s Complaint 

25. The EC has served Defendants with what is, in effect, a complaint that alleges that 

they colluded to maintain control of the CDS market.  This also makes the collusion alleged 

herein more than plausible.  

H. Highly Unusual Parallel Acts to Exclude Competitors, Including Through 

Joint, Collusive Acts 

26. Also pursuant to and as part of Defendants’ unlawful agreement, Defendants 

agreed to and did erect barriers of entry against and otherwise unreasonably excluded from 

aspects of the CDS market significant potential competitors.  These barriers to entry excluded 
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and unreasonably restrained the Chicago Mercantile Exchange, Inc. (“CME”), Deutsche Börse, 

CMDX, Bank of New York (Mellon), State Street Trust, and many other potential competitors.  

See ¶¶ 117-90. 

27. For example, Defendants excluded Bank of New York (“BONY”) and many other 

potential entrants in the New York banking community and elsewhere from ICE Clear Credit.  

See The Clearing Corp., http://www.clearingcorp.com/ (“Founded in 1925 as the Board of Trade 

Clearing Corporation, The Clearing Corporation is one of the oldest independent clearing houses 

in the world.  The Clearing Corporation was acquired by ICE on March 6, 2009, to provide the 

risk management framework, operational processing, and clearing infrastructure for the ICE 

Clear Credit (formerly ICE Trust) and ICE Clear Europe credit default swaps (CDS) clearing 

houses.”) (last visited July 25, 2013).  Defendants did so by agreeing to create and maintain 

capital requirements, including the imposition of a $5 billion capital requirement for a firm to 

become an ICE Clear Credit member.  See ¶¶ 178-79.  Membership in ICE Clear Credit is 

important because it allows “participants” (ICE’s term for its clearing members) to cross-

guarantee one another’s transactions in the event one member is unable to meet its obligation.  

By being able to lay off counterparty risk to a clearinghouse, participants receive the benefits of 

netting, capital reductions, and the ability to make trades with better credit standing than may 

otherwise be possible.  If a bank is not a participant, it may be dependent on one of the 

participants to carry its account and set the parameters for its level of business.  Participants can 

also carry the accounts of customers, so that if a bank is not a participant and it wants to make 

markets, it must send the customer to a participant, who is a competitor, in order to have their 

trades cleared.  
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28. After long-term pressure from the U.S. Commodity Futures Trading Commission 

(“CFTC”), several banks, and newspapers, as well as the commencement of an EC competition 

investigation, Defendants finally relented and reduced this barrier to entry by 98%, from 

$5 billion to $100 million. 

29. Defendants’ 98% reduction in the capital requirement did not correspond to a 

98% reduction in the risks of purchasing CDS.  In fact, there was no such reduction in the risks 

of any amount, let alone a 98% reduction.  On the contrary, in 2011 risk was increasing, 

especially risk of systemic problems in Europe.  The 98% reduction in this barrier to entry after 

the CFTC’s intervention and the announcement of the EC’s antitrust investigation illustrates the 

unreasonable and anti-competitive purpose of the Dealer Defendants’ former agreement to 

maintain a $5 billion capital requirement.  

30. This makes the collusion alleged herein more likely.  By jointly and collusively 

preventing new potential competitors from entering into aspects of Defendants’ lucrative market-

making for purchasing and selling CDS, the Dealer Defendants continued to cause customers to 

pay a bid-ask spread to the Dealer Defendants, to maintain wide spreads, and to retain their 

substantial supra-competitive revenues from market making in CDS.  

I. Highly Unusual Parallel and Joint Boycott 

31. Also pursuant to and as part of their unlawful contract, combination or 

conspiracy, Defendants agreed to and did boycott and unreasonably restrain other markets for 

trading in CDS.  This includes the CME market.  By such collusive and anti-competitive 

behavior, Defendants prevented and forestalled the development of a forum of competing bids 

and asks and lower spreads for CDS because such a forum would have caused reductions in 

spreads in Defendants’ CDS market.  
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32. This was especially contrary to the self-interest of Defendants Markit Group and 

International Swaps & Derivatives Association (“ISDA”) (see ¶¶ 122, 173) because they would 

have generated more revenues from the increased trading and licensing that the lower spreads 

and additional markets would have provided.  These agreed upon actions and their effects also 

make the collusion alleged herein more likely. 

J. Meetings 

33. In order to make and implement their foregoing unlawful agreements, Defendants 

have met regularly in various contexts, including as members of the ICE Risk Committee to, 

among other things, set the capital requirement and other barriers to entry.  See ¶¶ 131-33; see 

also ICE Clear Credit, Clearing Rule 503, https://www.theice.com/publicdocs/clear_credit/ 

ICE_Clear_Credit_Rules.pdf (listing members or affiliates of “Bank of America, N.A.; Barclays 

Bank PLC; Citibank, N.A.; Credit Suisse Securities (USA) LLC; Deutsche Bank AG; Goldman 

Sachs International; JPMorgan Chase Bank, N.A.; Morgan Stanley Capital Services, Inc. and 

UBS AG” as participants of the Risk Committee) (last visited July 25, 2013).  This also makes 

the collusion alleged herein more likely.  

34. The Dealer Defendants’ CDS traders also have met with one another.  See ¶ 132.  

This also makes the collusion alleged herein more likely. 

35. The persons who actually structured each CDS for a Dealer Defendant met with 

the persons who consistently structured CDS of other Dealer Defendants and discussed, among 

other things, the positions held by the respective firms on a regular basis. 

K. Ability to Detect Cheating on the Agreement 

36. The high ratios of market-maker transactions and communications (see ¶¶ 14-16) 

provided the Dealer Defendants, among other things, with direct information about the amount 

of business and order flow that each so-called competitor had and was willing to pay or receive.  
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37. Defendants cooperated collusively to structure the standardized CDS contract so 

as to provide the ISDA Determination Committee (¶¶ 107-11), which consists of members of the 

Dealer Defendants, with the capacity to determine whether events of default or other triggering 

events had occurred. 

38. Defendants abused their control of this Determination Committee by exchanging 

position information and making decisions favorable to the Dealer Defendants and their trading 

in CDS and other exposures they had, in or related to the reference obligor. 

39. When a purchaser sought to negotiate with a Dealer Defendant a price to purchase 

a CDS contract, there was less transparency as to price, but there was less flexibility to negotiate 

an improvement in the quoted bid or quoted ask than in other markets. 

40. Production is a proxy for detecting cheating on agreements to fix prices for 

factory-manufactured goods.  See generally George Stigler, A Theory of Oligopoly, 72 J. Pol. 

Econ. 44 (1964).  Defendants’ high degree of inter-firm communications and extraordinarily high 

degree of transactions with each other provided a far better means for policing cheating on the 

agreement to widen spreads by, for example, reducing its spreads in order to capture more 

business. 

41. As a direct and proximate result of Defendants’ antitrust violations as alleged 

herein, Plaintiff and other Class members have been damaged in their business and property by 

being forced to pay inflated spreads, thereby overpaying to buy and under-receiving to sell CDS 

in their transactions with Defendants.  

III. PARTIES 

A. Plaintiff 

42. LBBW is an investment company and wholly-owned subsidiary of the Stuggart, 

Germany-headquartered Landesbank Baden-Württemberg.  LBBW also is based in Stuttgart, 
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Germany, and employs approximately 150 individuals.  LBBW has standing, by virtue of a valid 

assignment, to assert the federal antitrust claims herein as a direct purchaser and seller of CDS in 

the United States directly from and to one or more of the Dealer Defendants during the Class 

Period. 

B. Defendants 

1. The Dealer Defendants 

43. Goldman, Sachs & Co. (“Goldman Sachs”) is a wholly-owned subsidiary of The 

Goldman Sachs Group, Inc., which is incorporated and headquartered in New York, New York.  

Goldman Sachs is, and at all material times was, a CDS dealer and acted as a counterparty in 

CDS transactions in this District.  According to its filings with the U.S. Securities and Exchange 

Commission (“SEC”), Goldman Sachs identifies Co-Defendants Bank of America, Citigroup, 

JPMorgan, and Morgan Stanley as members of its peer group.  Goldman Sachs is a shareholder 

of Markit Group and is represented on Markit Group’s board of directors by Paul Walker.  

Goldman Sachs is represented on the board of directors of ISDA by R. Martin Chavez and was 

reportedly represented on ICE’s Risk Committee during the relevant period by Oliver Frankel.  

Goldman Sachs, together with Morgan Stanley, was a key founding member of ICE through the 

provision of financial support and assistance to ICE’s CEO and founder, Jeffrey C. Sprecher, in 

early 2000. 

44. JPMorgan Chase & Co. is a Delaware financial holding company that is 

headquartered in New York, New York.  Defendant JPMorgan Chase Bank, N.A. is the principal 

bank subsidiary of Defendant JPMorgan Chase & Co.  Together, JP Morgan Chase & Co. and 

JPMorgan Chase Bank, N.A. are referred to as “JPMorgan.”  JPMorgan is, and at all material 

times was, a CDS dealer and acted as a counterparty in CDS transactions in this District.  

According to its filings with the SEC, JPMorgan identifies Co-Defendants Bank of America, 
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Citigroup, Goldman Sachs, and Morgan Stanley as members of its peer group.  JPMorgan’s 

Diane Genova sits on the board of ISDA and Jeremy Barnum sits on the board of Markit Group.  

JPMorgan was reportedly represented on ICE’s Risk Committee during the relevant period by 

Thomas J. Benison.   

45. Citibank, N.A. (“Citibank”) is a wholly-owned subsidiary of Defendant Citigroup 

Inc., which is headquartered in New York, New York.  Citigroup Global Markets Inc. is the 

brokerage and securities arm of Citigroup Inc.  Collectively, Citibank, Citigroup Inc., and 

Gitigroup Global Markets Inc. are referred to as “Citigroup.”  Citigroup is, and at all material 

times was, a CDS dealer and acted as a counterparty in CDS transactions in this District.  

According to its filings with the SEC, Citigroup identifies Co-Defendants Bank of America, 

Barclays, Deutsche Bank, Goldman Sachs, HSBC, JPMorgan, and Morgan Stanley as members 

of its peer group.  Citigroup is a shareholder of Markit Group.  It is represented on the board of 

directors of ISDA by Brian Archer and was reportedly represented on ICE’s Risk Committee 

during the relevant period by Biswarup Chatterjee. 

46. Credit Suisse Group AG (“Credit Suisse”) is a financial services holding company 

headquartered in Zurich, Switzerland.  Credit Suisse is, and at all material times was, a CDS 

dealer and acted as a counterparty in CDS transactions in this District.  According to its filings 

with the SEC, Credit Suisse identifies Co-Defendants Bank of America, Barclays, BNP Paribas, 

Citigroup, Deutsche Bank, Goldman Sachs, HSBC, JPMorgan, Morgan Stanley, and UBS as 

members of its peer group.  Credit Suisse is a shareholder of Markit Group.  It is represented on 

the board of ISDA by Eraj Shirvani and was reportedly represented on ICE’s Risk Committee 

during the relevant period by Andy Hubbard. 
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47. Deutsche Bank AG (“Deutsche Bank”) is a global banking and financial services 

company headquartered in Frankfurt, Germany.  Deutsche Bank is, and at all material times was, 

a CDS dealer and acted as a counterparty in CDS transactions in this District.  According to its 

filings with the SEC, Deutsche Bank identifies Co-Defendants Barclays, BNP Paribas, Credit 

Suisse, JPMorgan, and Goldman Sachs as members of its peer group.  Deutsche Bank is a 

shareholder of Markit Group.  It is represented on the board of ISDA by Richard Herman and 

was reportedly represented on ICE’s Risk Committee during the relevant period by Athanassios 

Diplas. 

48. Morgan Stanley Bank, N.A. (“Morgan Stanley”) is a U.S. financial services 

company headquartered in New York, New York.  Morgan Stanley is, and at all material times 

was, a CDS dealer and acted as a counterparty in CDS transactions in this District.  According to 

its filings with the SEC, Morgan Stanley identifies Co-Defendants Bank of America, Barclays, 

Citigroup, Credit Suisse, Deutsche Bank, Goldman Sachs, JPMorgan, and UBS as members of 

its peer group.  Stephen O’Connor, a managing director at Morgan Stanley, is the Chairman of 

ISDA.  Morgan Stanley is a shareholder of Markit Group and is represented on Markit Group’s 

board of directors by Dexter Emory Senft.  Morgan Stanley was reportedly represented on ICE’s 

Risk Committee during the relevant period by James Hill. 

49. Barclays Bank PLC (“Barclays”) is a United Kingdom public company with its 

corporate headquarters in London, England.  Barclays is, and at all material times was, a CDS 

dealer and acted as a counterparty in CDS transactions in this District.  According to its filings 

with the SEC, Barclays identifies Co-Defendants Bank of America, BNP Paribas, Credit Suisse, 

Deutsche Bank, HSBC, JPMorgan, and Morgan Stanley as members of its peer group.  Barclays 

is a shareholder of Markit Group.  It is represented on the board of directors of ISDA by Harry 
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Harrison and was reportedly represented on ICE’s Risk Committee during the relevant period by 

Paul Mitrokostas. 

50. Bank of America Corporation is a Delaware corporation headquartered in 

Charlotte, North Carolina.  Bank of America, N.A. is a wholly-owned subsidiary of Bank of 

America Corporation.  On January 1, 2009, Bank of America Corporation merged with Merrill 

Lynch & Co., Inc., assuming its assets and liabilities.  Merrill Lynch Bank USA was a wholly-

owned subsidiary of Merrill Lynch & Co., Inc., and was a CDS dealer and acted as a 

counterparty in CDS transactions.  Collectively, Bank of America Corporation, Bank of 

America, N.A., and Merrill Lynch Bank USA are referred to as “Bank of America.”  Bank of 

America is, and at all material times was, a CDS dealer and acted as a counterparty in CDS 

transactions in this District.  According to its filings with the SEC, Bank of America identifies 

Co-Defendants Barclays, BNP Paribas, Citigroup, Credit Suisse, Deutsche Bank, Goldman 

Sachs, HSBC, JPMorgan, Morgan Stanley, Royal Bank of Scotland, UBS, and Wells Fargo as 

members of its peer group.  It is a shareholder in Markit Group, and Bank of America’s Shea 

Zane Wallon sits on Markit Group’s board of directors.  Bank of America’s Gerhard Seebacher 

sits on the board of directors of ISDA, and Bank of America was reportedly represented on 

ICE’s Risk Committee during the relevant period by Ali Balali. 

51. HSBC Holdings plc (“HSBC Holdings”) is a United Kingdom public company, 

which has its corporate headquarters in London, England.  HSBC Bank USA, N.A. (“HSBC 

USA”) is headquartered in McLean, Virginia and is, and at all material times was, a CDS dealer 

and acted as a counterparty in CDS transactions in this District.  HSBC Holdings and HSBC 

USA are collectively referred to as “HSBC.”  According to its filings with the SEC, HSBC 

Holdings identifies Co-Defendants Bank of America, Barclays, BNP Paribas, Citigroup, 
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Deutsche Bank, JPMorgan, and UBS as members of its peer group.  HSBC Holdings is a 

shareholder of Markit Group and is represented on Markit Group’s board of directors by Niall 

Cameron.  HSBC is represented on the board of directors of ISDA by Elie El Hayek. 

52. The Royal Bank of Scotland Group plc (“Royal Bank of Scotland”) is a United 

Kingdom company headquartered in Edinburgh, Scotland.  Royal Bank of Scotland is, and at all 

material times was, a CDS dealer and acted as a counterparty in CDS transactions in this District.  

According to its filings with the SEC, Royal Bank of Scotland identifies Co-Defendants Bank of 

America, Barclays, BNP Paribas, Citigroup, Credit Suisse, Deutsche Bank, HSBC, JPMorgan, 

UBS, and Wells Fargo as members of its peer group.  Royal Bank of Scotland is a shareholder of 

Markit Group. 

53. BNP Paribas S.A. (“BNP Paribas”) is a French bank headquartered in Paris, 

France.  BNP Paribas is, and at all material times was, a CDS dealer and acted as a counterparty 

in CDS transactions in this District.  BNP Paribas’s Guillaume Amblard sits on the board of 

ISDA, and BNP Paribas is a shareholder of Markit Group.   

54. UBS AG is a Swiss financial service company headquartered in Zurich, 

Switzerland.  UBS Securities LLC is a subsidiary of UBS AG and is a registered broker-dealer 

and futures commission merchant in the United States.  Together, UBS AG and UBS Securities 

LLC are referred to as “UBS.”  UBS is, and at all material times was, a CDS dealer and acted as 

a counterparty in CDS transactions in this District.  According to its filings with the SEC, UBS 

identifies Co-Defendants Bank of America, Barclays, BNP Paribas, Citigroup, Credit Suisse, 

Deutsche Bank, Goldman Sachs, HSBC, JPMorgan, and Morgan Stanley as members of its peer 

group.  UBS is a shareholder of Markit Group.  It is represented on ISDA’s board of directors by 
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Christopher Murphy and was reportedly represented on ICE’s Risk Committee during the 

relevant period by Paul Hammill. 

55. Wells Fargo & Company (“Wells Fargo”) is an American multinational banking 

and financial services holding company.  It is headquartered in San Francisco, California.  It 

acquired Wachovia on December 31, 2008.  Wells Fargo is, and at all material times was (and 

Wachovia was, until it was purchased by Wells Fargo), a CDS dealer and acted as a counterparty 

in CDS transactions in this District.  

2. Other Defendants 

56. Markit Group is an international financial information services company based in 

London, England.  It was founded in 2003 to provide daily CDS pricing.  It currently has over 

3,000 employees and provides independent data, valuations and trade processing of assets.  

While Markit Group’s ownership is not publicly disclosed, it is reportedly owned in part by 

Dealer Defendants Bank of America, Barclays, BNP Paribas, Citigroup, Credit Suisse, Deutsche 

Bank, Goldman Sachs, HSBC, JPMorgan, Morgan Stanley, Royal Bank of Scotland, and UBS.  

As described above, Markit Group is controlled by a board of directors that includes 

representatives from Bank of America, Goldman Sachs, HSBC, JPMorgan, and Morgan Stanley. 

57. ISDA was founded in 1985 and is a trade organization of participants in the 

market for OTC derivatives.  It is headquartered in New York, New York.  It created a 

standardized contract known as the ISDA Master Agreement to enter into derivatives 

transactions and has more than 820 members in 57 countries consisting of derivatives dealers, 

service providers and end users.  Its members include all of the Dealer Defendants.  As described 

above, representatives from the Dealer Defendants sit on ISDA’s board of directors and direct 

and control it. 
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IV. NON-PARTY CO-CONSPIRATOR 

58. ICE Clear Credit is a subsidiary of the Intercontinental Exchange, Inc.  The 

Intercontinental Exchange, Inc., ICE Trust, and ICE Clear Credit are sometimes collectively 

referred to herein as “ICE.” 

59. Founded in 2000 by Jeffrey C. Sprecher, with the financial support of, among 

others, Goldman Sachs and Morgan Stanley, ICE is a U.S. commodity exchange that operates 

regulated exchanges and clearinghouses for agricultural, credit, currency, emissions, energy and 

equity index products.   

60. On or about July 15, 2011, ICE Trust transitioned to ICE Clear Credit under the 

Dodd-Frank Wall Street Reform and Consumer Protection Act.  Dodd-Frank Wall Street Reform 

and Consumer Protection Act, Pub. L. No. 111-203, §§ 723, 763, 124 Stat. 1376, 1675-76, 1762-

63 (2010) (codified respectively at 7 U.S.C. § 2(h) and 15 U.S.C. § 78c-3) (“Dodd-Frank Act”).  

In 2008, Goldman Sachs and Morgan Stanley enlisted ICE to act as a clearinghouse for their 

CDS.  As discussed above, the Dealer Defendants control members of the Risk Committee of the 

clearinghouse. 

V. AGENTS AND UNNAMED CO-CONSPIRATORS 

61. Various other entities and individuals, including, but not limited to, subsidiaries 

and/or affiliates of the Defendants participated as co-conspirators and manipulators in the acts 

complained of and performed acts and made statements that aided and abetted and furthered the 

unlawful conduct as alleged herein.  The unnamed co-conspirators, along with the Defendants, 

performed, participated in, furthered, and/or combined, entered into the contract, combination or 

conspiracy with others to perform the unlawful acts alleged herein, including the restraint of 

trade alleged herein. 
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VI. SUBSTANTIVE ALLEGATIONS 

A. Credit Default Swaps and the Inception of Trading CDS 

62. Gradually overcoming concerns about regulation under state and federal laws, 

agreements for forms of CDS came into existence during the early 1990s.  Trades were carried 

out by Bankers Trust (predecessor to Deutsche Bank) in 1991.  Defendant JPMorgan is 

sometimes credited with creating the modern CDS in 1994. 

63. Mindful of the concentration of default risk as one of the causes of the Savings & 

Loan crisis of the 1980s and 1990s, regulators initially found the ability of CDS to disperse 

default risk attractive because a CDS contract transfers the credit risk of corporate bonds, 

municipal bonds, other government bonds, other corporate debt, emerging market bonds, 

mortgage-backed securities, or other credit instruments between two parties. 

64. A CDS is a bilateral OTC contract negotiated between two counterparties.  A 

derivative is any financial instrument that “derives” its value from the price movement or 

behavior of another instrument.  In other words, the price of the derivative is not a function of 

any inherent value, but rather derives from whatever instrument the derivative is tracking.  Given 

its commodity-like nature, purchasers make purchase decisions predominantly based on price.  

65. The constructs of a CDS contract are determined by:  the reference obligation or 

reference obligor (the corporation or sovereign entity whose credit risk is transferred); the 

notional amount (the amount of credit protection traded); the term of the contract (the maturity of 

the credit protection); the premium or spread (the compensation paid by the protection buyer to 

the protection seller); the credit events (eventualities suffered by the reference entity that will 

trigger the contract); and the settlement (once the contract is triggered, the process by which the 

protection seller compensates the protection buyer for the loss caused by the credit event): 
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MUTUAL PAYMENT OBLIGATIONS IN A CREDIT DEFAULT SWAP 

 
66. A CDS may reference a single bond or credit obligation or multiple credits, 

including an index of different credits.  Index CDS consist of a portfolio of single name CDS, 

with a single named CDS carrying equal weight in the portfolio in most indexes.  A formed 

portfolio remains static throughout the life of the instrument.  CDS can be broken out 

geographically and by titles, such as investment grade (IG), high yield (HY), high volatility 

(HVOL), crossover (XO) and emerging market (EM).   

67. The “spread” or “premium” of a CDS is the annual amount the protection buyer 

must pay the protection seller over the length of the contract, expressed as a percentage of the 

notional amount.
1
  For example, if the CDS spread of a company is 50 basis points, or 0.5% (1 

basis point = 0.01%), then an investor buying $10 million worth of protection from a bank must 

                                                 
1
 Throughout the complaint, the term “spread” is expressed as a percentage of the notional amount rather 

than as the difference between the bid and ask prices. 

Reference entity 

Protection 

Buyer 

Protection 

Seller 
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pay the bank $50,000.  Payments are usually made on a quarterly basis, in arrears.  These 

payments continue until either the CDS contract expires or the company defaults. 

68. A CDS provides the buyer of the CDS, who often owns or is sometimes exposed 

to the underlying credit, with protection against an event of default (“EOD”) or termination event 

as defined by the ISDA protocol under which the CDS has been documented and traded.  See 

ISDA CDS Marketplace, CDS FAQ, http://www.isdacdsmarketplace.com/about_cds_market/ 

cds_faq (“First, the most commonly included credit event is failure to pay.  Second, bankruptcy 

is a credit event for corporate reference entities but not for sovereign entities.  Third, 

restructuring, which refers to actions such as coupon reduction or maturity extension undertaken 

in lieu of default, may be included as a credit event for corporate entities.  Fourth, repudiation or 

moratorium provides for compensation after specified actions of a government reference entity 

and is generally relevant only to emerging market reference entities.  And fifth, obligation 

acceleration and obligation default, which refer to technical defaults such as violation of a bond 

covenant, are rarely included.”) (last visited July 25, 2013).  These are events that can lead to 

termination of transactions before the intended maturity of the CDS.  EODs can be described as 

events for which a party is at fault, such as failure to perform under a transaction or insolvency.  

Termination events are other events, such as a force majeure, that, although no one is at fault, 

warrant the early termination of transactions.  The seller of the contract assumes the credit risk 

that the buyer does not wish to shoulder.  As compensation for assuming this risk, the seller of 

the CDS receives from the buyer a periodic protection fee. 

69. If a credit event ever occurs, the seller of the CDS keeps these protection 

payments as compensation for assuming the risk.  
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70. However, if an EOD (as defined by the CDS terms) occurs, then the seller is 

obligated to pay in accordance with the CDS contract.  The CDS contract is not actually tied to a 

particular bond, but instead refers to it as the “reference obligation.”  It is not necessary for the 

protection buyer to suffer an actual loss to be eligible for compensation if a credit event occurs. 

71. CDS contracts can be physically settled or cash settled if a credit event occurs.  In 

the event of physical settlement, the protection seller pays the buyer par value and, in return, 

takes delivery of a debt obligation of the reference entity.  In the event of a cash settlement, the 

protection seller pays the buyer the difference between par value and the market price of a debt 

obligation of the reference entity.  The Determination Committee (see ¶¶ 107-11) determines the 

obligations, such as acceptable deliverable obligations and any substitute reference obligations, if 

applicable, that may be used to settle, by auction or otherwise, the transaction.  Cash settlement 

with an option for physical delivery has become the market standard.  CDS contracts are cash-

settled using a price of the defaulted instrument determined by a credit event auction procedure 

instituted by ISDA in 2005 and administered on behalf of ISDA by Creditex and Defendant 

Markit Group. 

72. Unlike with insurance, CDS are priced to market and the value of the swap 

reflects the current market value, which can swing sharply and suddenly.  At times, value 

changes may result in the sellers being required to post collateral.  Sudden and sharp changes in 

the evaluation of the credit quality of the issuer of the bonds or of the bonds themselves can 

produce large swings in the value of the swaps and thus the need to post large, increasing 

amounts of collateral. 

73. CDS documentation has become highly standardized.  Defendant ISDA maintains 

the industry standard of OTC derivative contracts, including the ISDA Master Agreement and a 
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range of related documentation materials, which counterparties use to specify the terms of and 

enter into such contracts.  The ISDA Master Agreement contains the “non-economic” terms of 

the transaction (i.e., representations and warranties, EOD, succession and termination events).  

The counterparties may choose to negotiate only the “economic” terms, such as rate or price, 

notional amount, maturity, and collateral.  The ISDA Master Agreement includes provisions that 

facilitate payment netting and close-out netting. 

74. Most CDS are documented using standard forms drafted by ISDA, although there 

are many variants.  Single-name CDS account for the traditional and most common form of 

CDS; they are referenced to an individual corporate or sovereign borrower.  Index CDS use an 

index of debtors as a reference entity, incorporating up to 125 corporate entities.  Tranched index 

CDS are referenced to a specific segment of the index’s loss distribution.  The structure of a loan 

CDS (see ¶ 75) is the same as that of a regular CDS, except that the underlying reference entity is 

limited strictly to secured loans.  

75. Loan Credit Default Swap.  A loan credit default swap (“LCDS”) is a type of 

credit derivative in which the credit exposure of an underlying loan is swapped between two 

parties.  The structure of an LCDS is the same as a regular CDS, except that the underlying 

reference entity is limited strictly to syndicated secure loans, rather than any loan or bond.  An 

LCDS consists of buying or selling protection on an issuer’s debt, but, unlike the traditional 

CDS, the deliverable debt being protected against is syndicated secured debt brought to market 

by a syndicate of banks.  The LCDS protection buyer typically protects itself against the risk of 

loss resulting from two types of default:  a borrower’s bankruptcy or payment default.  The 

related index product, the North American Loan Credit Default Index (“LCDX”), is a specialized 

index of LCDS covering 100 individual companies that have unsecured debt trading in the broad 
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secondary market.  LCDS uses standardized documentation.  Buyers of protection pay a fixed 

coupon agreed at the time of trade and receive compensation on the principal (not accrued) if the 

reference entity on the contract defaults on its secured debt.  The compensation will be par minus 

recovery either by way of the protection seller paying par in return for gaining possession of the 

loan or by way of cash settlement.  Defendants Credit Suisse, Deutsche Bank, and Morgan 

Stanley, among others, trade in the LCDS market. 

76. Today, $30 trillion of CDS (net amount outstanding is in the low hundreds of 

billions of dollars) are traded annually.  Defendants are the largest CDS dealers in the world.  

Defendants exercise market power in the CDS market, controlling over 95% of the U.S. market 

by notional amount, and they earn approximately $8-11 billion per year from CDS.  The 

transaction volume of certain industry participants is huge (e.g., Bank of America – 

$30.8 trillion, Citigroup – $22.3 trillion, Goldman Sachs – $6.6 trillion, JPMorgan – 

$56.6 trillion, Morgan Stanley – $189 billion).  Between 2008 and 2010, $116 trillion in CDS 

were bought and sold.  Over 90% of all CDS transactions (notional value) were bought and sold 

by U.S. banks during this two-year period. 

B. Defendants’ Creation of the CDS Market 

77. Between the mid-1990s and 2005, the Dealer Defendants developed the market 

for trading CDS.  CDS trading was derived from corporate bond trading. 

78. In May 1994, class action claims alleged that National Association of Securities 

Dealers Automated Quotation (“NASDAQ”) system market-makers – many of whom are 

Defendants herein – conspired to widen the spreads in market making for NASDAQ equity 

securities, including through a convention among brokers not to quote “odd eighths” on certain 

securities.  See In re NASDAQ Market-Makers Antitrust Litig., 187 F.R.D. 145 (S.D.N.Y. 1998).  

The case also challenged the transparency of trading activity to the public and access to the 
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different levels of information on trading screens.  Similar conduct is at issue here, as Markit 

Group is required to wait ten to twenty minutes before sending out data to its subscribers.   

79. This delayed information is less valuable and facilitates an unlevel playing field, 

as the lag in dissemination of transactional information permits Defendants to quote prices 

different from their price indication in response to customer inquiries.  Conversely, Markit 

Group provides real-time trading information to Defendants.  Defendants also have used 

technology to alter messaging systems such as Bloomberg to make it difficult to forward 

information.  Defendants even have gone so far as to claim they own Bloomberg message 

information such that it cannot be disseminated without their prior consent, which they have 

refused to grant.  Further, at least through the end of 2011, Bloomberg price points shown in the 

screen for CDS was based on voluntary data submissions by broker-dealers, giving broker-

dealers the power to control prices shown to the market. 

80. The NASDAQ system is a computerized securities quotations system operated by 

the National Association of Securities Dealers (“NASD”), which makes collusion easier to detect 

in this case.  See Ex. 1 hereto.   

81. On July 17, 1996, the DOJ simultaneously brought and settled charges against 

twenty-four major NASDAQ firms – many of which are now Defendants herein – bringing to a 

halt the industry-wide practice challenged in In re NASDAQ Market-Makers Antitrust Litigation, 

which fixed transaction costs for investors who bought and sold stocks on the NASDAQ market.  

See id.  

82. In 1998, the U.S. District Court for the Southern District of New York granted 

approval of class action settlements for $1,027,000,000 by and between the market-makers and 

the class therein on claims relating to the width of spreads.  
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83. During the late 1990s, follow-on regulations by the SEC caused a further 

narrowing of spreads in the NASDAQ market.  

84. By 1999, Defendants, through Defendant ISDA, had standardized the 

documentation and terms for CDS. 

85. Mindful of the compression of spreads in the NASDAQ securities, by 2000 

Defendants had largely won exemption of CDS from regulation by both the SEC and the CFTC.  

Specifically, the Commodity Futures Modernization Act of 2000, Pub. L. No. 106-554, 114 Stat. 

2763 (2000), which also was responsible for the “Enron loophole” that exempted most OTC 

energy trades and trading on electronic energy commodity markets from government regulation, 

specifically stated that CDS are neither futures nor securities and therefore are outside the remit 

of the SEC and CFTC. 

86. Ensconced in this pocket of non-regulation, Defendants had a financial incentive 

and greater ability to control, and did control the development of, the market for trading CDS.  

The wide spreads were lucrative for Defendants and incentivized them to grow the CDS market. 

87. The Dealer Defendants illegally agreed to create and maintain the CDS trading 

market, which ensured that:  (a) at least one of them was a participant in every single CDS 

transaction; (b) no one outside of the Dealer Defendants was a significant competitor with 

Defendants in purchasing or selling CDS; (c) the Dealer Defendants had access to extensive 

information about pricing that non-market-makers did not have; and, especially, (d)  the many 

hedge funds, bond funds and other institutions who were buying or selling CDS did not become 

competitors of the Dealer Defendants.  

C. Operation of CDS Market 

88. Under the CDS Market, as created and maintained by the Dealer Defendants, a 

member of the public, a so-called non-dealer, “buy-side” participant, gives a CDS dealer a 
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request for a quote and/or an indication of interest (“IOI”) in specific CDS.  An IOI is non-

binding and does not force the party expressing an interest to act (i.e., trade) on it.  A buy-side 

CDS market participant must enter into a master swap agreement, typically an ISDA Master 

Agreement, with a dealer to enter into transactions with that dealer. 

89. The Dealer Defendant quotes a bid (to a customer who wishes to sell) or an ask 

(to a customer who wishes to buy). 

90. The Dealer Defendants disseminate CDS transaction prices, usually by means of 

“indicative runs,” for various CDS to its buy-side CDS market participants.  An indicative run 

reflects the economic terms, including rates or prices.  See ¶ 73.   

91. In a typical OTC derivative transaction, the counterparties negotiate the economic 

terms of the transaction.  Quotes and negotiations of execution prices are generally conducted by 

telephone, email and/or instant messaging.  The counterparties may then orally agree to the terms 

of the CDS.  Once the CDS dealer and the buy-side CDS market participant agree on the terms 

of the CDS, they will confirm the terms of the trade and refer to the executed ISDA Master 

Agreement. 

92. In the OTC CDS market, non-dealer, buy-side market participants have limited 

information to evaluate quotes provided by Dealer Defendants because Defendants have singly 

and in concert prevented such participants from obtaining actual, real time bid-ask and 

transaction data.  Instead, such participants have access only to non-contemporaneous end-of-day 

dealer marks (valuations) and aggregated data from Defendant Markit Group. 

93. The counter-parties have an oral commitment when they reach agreement on the 

terms of the CDS transaction such as price and size (the notional amount).  See ¶ 73. 

Case: 1:13-cv-05413 Document #: 1 Filed: 07/29/13 Page 29 of 188 PageID #:29



 

 

27 

94. Trade confirmations are executed after the execution of the transaction, over the 

telephone or by messaging or chat, which reference the relevant ISDA documentation for the 

purposes of cross reference. 

95. After a purchase or sale is negotiated, the Dealer Defendant seeks to take the 

opposite position.  Dealers have direct phone lines between themselves and other dealers and are 

able instantaneously to communicate actual CDS transaction data with each other.  A large 

proportion of transactions is done between dealers themselves to hedge trades done with clients 

or for other risk management purposes and as outright bets by the dealer’s desk.  Indeed, dealer-

to-dealer transactions account for approximately 80% of all open positions in the CDS market.  

Dealers also act as market-makers and provide liquidity to buy-side clients. 

96. As a market-maker, a dealer may buy or sell a particular CDS in order to profit 

from the bid-ask spread (the difference between the price at which the market-maker is willing to 

buy the CDS and the price at which it is willing to sell the CDS).  The bid-ask spread is a major 

source of revenues from market making in CDS and a substantial portion of the cost to non-

dealers in CDS transactions.  The greater the bid-ask spreads, the greater the Dealer Defendants’ 

individual and collective revenues on any given volume of transactions. 

97. As of December 2011, the notional outstanding value of all CDS totaled 

$29 trillion, with multi-name/index CDS totaling $12 trillion (18% cleared) and single-name 

CDS totaling $17 trillion (8% cleared).  The credit derivatives market is exclusively an inter-

dealer market, with CDS clearing at about $3.9 trillion of notional (12% of notional outstanding), 

which is virtually all dealer-to-dealer trades.  ICE is the major player in this space, clearing CDS 

indices and some highly liquid single-name CDS for dealers in the United States and Europe. 
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98. The Dealer Defendants obtain significant advantages over members of the public 

with whom they transact in CDS contracts.  The CDS dealer typically provides indicative runs by 

telephone, through use of electronic bulletin boards or other means where only the two market 

participants directly observe the quotes or execution.  From a regulatory point of view, the 

bilateral trading arrangement is traditionally not considered a trading facility because it is not 

multilateral.  

99. Accordingly, during the Class Period, the Dealer Defendants controlled the flow 

of market data and information, and CDS prices in the OTC market were opaque for public, non-

dealer market participants.  The Dealer Defendants did not make actual, real-time pricing data 

available to buy-side CDS market participants. 

100. From 2000 onward, the market size for CDS more than doubled in size each year 

until,
 
by the end of 2007, the CDS market had ballooned almost 100-fold within seven years to 

represent a notional value of $62.2 trillion.
 
 

D. Transparency Enhancements in the CDS Market? 

101. In July 2002, the National Association of Securities Dealers introduced the Trade 

Reporting and Compliance Engine (“TRACE”) in an effort to increase price transparency in the 

U.S. corporate debt market.  The eventual implementation of TRACE by the Financial Industry 

Regulatory Authority, Inc. (“FINRA”) provided much greater information from broker/dealers, 

including under the SEC Rule 6200 Series. 

102. In 2003, Defendant ISDA published the 2003 ISDA Credit Derivatives 

Definitions (the “2003 Definitions”), replacing the 1999 Definitions, which are the standard 

contractual documentation for credit derivatives.  The ISDA Master Agreement was revised with 

specific regard to CDS contracts (the “Master Confirmation Agreement on Credit Default 

Swaps”).  ISDA defined a format for trade confirmation and standardized legal documentation 
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predefining various optional variables and information such as reference entity, nominal value, 

maturity date, agree premium/coupon, credit event trigger and contract liquidation procedure in 

case of a credit event.   

103. In 2005, the Municipal Securities Rulemaking Board (“MSRB”), the primary 

regulator of the municipal market, began operating the Electronic Municipal Market Access 

(“EMMA”) system.  This provides a comprehensive, centralized online source for free access to, 

among other things, market transparency data.  EMMA also provides real-time prices and yields 

at which bonds and notes are bought and sold, for most trades occurring on or after January 31, 

2005.
 
 

104. After respective implementations of the MSRB and FINRA requirements of 

increased transparency, the effective spreads in the municipal and corporate bond markets 

plummeted significantly.  

105. In 2009, Defendant ISDA published the 2009 Credit Derivatives Determination 

Committees and Auction Settlement Supplement to the 2003 ISDA Credit Derivatives 

Definitions (the “2009 Supplement”) and the related 2009 ISDA Credit Derivatives 

Determination Committees and Auction Settlement CDS Protocol (the “Protocol” or “Big Bang 

Protocol”).  The 2009 Supplement:  (a) established the Credit Derivatives Determination 

Committees and incorporated the resolutions of the determination committees into the 2003 

Definitions, making binding determinations for issues such as whether a credit event has 

occurred, an auction would be held, or a particular obligation was deliverable; (b) added auction 

settlement as a settlement method to eliminate the need for credit event protocols to cash settle 

CDS transactions; and (c) added credit event (and removed restructurings as a credit event) and 
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succession event “look back” provisions (or backstop dates) into the CDS documentation that 

instituted a common standard effective date for CDS transactions.   

106. Contemporaneous with the publication of the 2009 Supplement and the Big Bang 

Protocol, the credit derivatives industry adopted new trading conventions for Standard North 

American Corporate (“SNAC”) CDS transactions.  The majority of CDS traded around the world 

are highly standardized, and most of the CDS traded in the United States conform to SNAC 

conventions, which are ISDA specifications standardizing CDS terms and allowing for five 

variables (reference entity, upfront payment amount, notional amount, maturity and currency).  

ISDA facilitated trading in the new standards by amending applicable form documentation and 

by publishing an updated physical settlement matrix to apply to future contracts, known as 

“100/500” contracts. 

1. Defendant ISDA’s Determination Committees 

107. Defendant ISDA’s Determination Committees have immense power in the CDS 

market.  When a credit event occurs, the Determination Committee, upon request of a filer, 

decides, inter alia, whether an EOD, succession, or a restructuring has actually occurred.  These 

three categories have very different outcomes for a CDS contract.  As a general matter, under the 

2009 Protocol, if the Determination Committee finds an EOD, then the CDS protection seller is 

obligated to pay the claim (less the recovery amount or deliverable obligation).  If the 

Determination Committee finds a succession, then the CDS contract will succeed to a new 

obligor, the successor-in-interest to the previous obligor.  If the Determination Committee finds a 

restructuring, then, depending on the underlying protocol, a CDS protection seller may not be 

obligated to pay any claim.  In the case of CDS contracts using the 2009 Protocol, the CDS 

protection seller is not obligated to pay any claim.  In the case of CDS contracts using the 2003 

Protocol, the CDS protection seller is obligated to pay the claim. 
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108. Defendant ISDA’s Determination Committees are structurally flawed.  This 

structure gives the voting Dealer Defendants immense power and the opportunity to create credit 

event outcomes favorable to their own trading position and exposure.  Indeed, there have been 

frequent criticisms that the Determination Committees do not have a robust and transparent 

process in place for determining credit events and that their members are likely to vote in their 

own self-interest.  Furthermore, although there are supposed to be information barriers between 

the individuals who sit on the Determination Committees, there is concern from some industry 

members that these barriers are not always respected in practice. 

109. For example, in the context of the bankruptcy of AbitibiBowater, some creditors, 

including Citigroup, which held a small exposure to AbitibiBowater, hedged themselves in the 

CDS market.  These creditors’ positions meant they were either interested or neutral in seeing 

AbitibiBowater have an EOD.  The Determination Committee, of which Citigroup and other 

Dealer Defendants were members, determined that AbitibiBowater had experienced an EOD in 

April 2009.  The members of the Determination Committee made their determination collusively 

to advantage their own trading positions.  See Christopher Mason, AbitibiBowater files for 

bankruptcy protection, Financial Times (Apr. 16, 2009), 

http://www.ft.com/intl/cms/s/0/e41cde06-2ab0-11de-8415-00144feabdc0.html#axzz2ZmOOrIw6 

(subscription). 

110. Similarly, the International Financing Review criticized the SEAT Pagine Gialle 

vote in November 2011, stating that the participants did not vote based on legal arguments but 

rather on what would benefit their firms.  See Market experts critical of recent ISDA credit event 

decision, FinancialCAD Corp. (Dec. 12, 2011), http://derivative-news.fincad.com/derivatives-

news/market-experts-critical-of-recent-isda-credit-event-decision-1671/. 

Case: 1:13-cv-05413 Document #: 1 Filed: 07/29/13 Page 34 of 188 PageID #:34



 

 

32 

111. The current voting members of the Determination Committees for the Americas, 

and for Europe, Middle East and Africa, are listed below: 

(a) Americas – Determination Committee 

 

(i) Voting Dealers:  Bank of America N.A.; Barclays Bank plc; BNP 

Paribas; Citibank, N.A.; Credit Suisse International; Deutsche Bank AG; Goldman Sachs 

International; JPMorgan Chase Bank, N.A.; Morgan Stanley & Co. International plc; and UBS 

AG. 

(ii) Consultative Dealers:  Nomura International plc and Société 

Générale. 

(iii) Voting Non-Dealers:  BlueMountain Capital Management, LLC 

(Second Term Non-dealer); Citadel LLC (First Term Non-dealer); D.E. Shaw Group & Co., L.P. 

(First Term Non-dealer); Elliott Management Corporation (Third Term Non-dealer); Pacific 

Investment Management Co., LLC (Second Term Non-dealer). 

(iv) Consultative Non-Dealer:  Saba Capital Management, L.P. 

(v) CCP Members:  ICE Clear Credit LLC. 

(b) EMEA (Europe, Middle East, and Africa) – Determination Committee 

 

(i) Voting Dealers:  Bank of America N.A.; Barclays Bank plc; BNP 

Paribas; Citibank, N.A.; Credit Suisse International; Deutsche Bank AG; Goldman Sachs 

International; JPMorgan Chase Bank, N.A.; Morgan Stanley & Co. International plc; and UBS 

AG. 

(ii) Consultative Dealers:  Nomura International plc and Société 

Générale. 
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(iii) Voting Non-Dealers:  BlueMountain Capital Management, LLC 

(Second Term Non-dealer); Citadel LLC (First Term Non-dealer); D.E. Shaw Group & Co., L.P. 

(First Term Non-dealer); Elliott Management Corporation (Third Term Non-dealer); and Pacific 

Investment. 

(iv) Consultative Non-Dealer:  Saba Capital Management, L.P. 

(v) CCP Members:  ICE Clear Europe Limited and LCH.Clearnet S.A. 

2. Public Sources of CDS Market Data 

112. Data about the CDS market is available from three main sources.  Data on an 

annual and semiannual basis has been available from ISDA since 2001 and from the Bank for 

International Settlements (“BIS”) since 2004.  The Depository Trust & Clearing Corporation 

(“DTCC”), through its global repository, Trade Information Warehouse, provides weekly data 

with publicly available information going back one year.  See The Depository Trust & Clearing 

Corp., H. Comm. on Financial Services (Testimony of Don Donahue, Chairman and Chief 

Executive Officer), Feb. 15, 2011, at 2, available at http://www.dtcc.com/downloads/news/ 

testimony_donahue_feb2011.pdf (“DTCC is a non-commercial industry ‘utility’ that, through its 

subsidiaries and affiliates, provides clearing, settlement and information services for virtually all 

U.S. transactions in equities, corporate and municipal bonds, U.S. government securities and 

mortgage-backed securities and money market instruments, as well as a significant portion of the 

global over-the-counter . . . derivatives market.  In 2010, The Depository Trust Company . . . , a 

wholly-owned subsidiary registered as a clearing agency under the Securities Exchange Act of 

1934 . . . , settled more than $1.66 quadrillion in securities transactions.”).   

113. Dealer Defendants exercised their control over DTCC to prevent it from 

publishing actual CDS transaction data.  DTCC, through DTCC Deriv/SERV LLC and The 

Warehouse Trust Company LLC, provides automated repository and asset servicing for OTC 
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credit derivatives, and post-trade processing services, including matching of payment flows and 

bilateral netting services.  DTCC collects transactional data but only provides aggregated 

information in its repository to the public on a weekly basis.   

114. Defendants, through DTCC’s board members, including Mark Alexander of Bank 

of America, Neeraj Sahai of Citigroup, Jonathan Hitchon of Deutsche Bank, Robin Vince of 

Goldman Sachs, David Weisbrod of JPMorgan, and Stephen Daffron of Morgan Stanley,  

prevented DTCC and its subsidiaries from publishing CDS transaction data.   

115. The Office of the Comptroller of the Currency (“OCC”) also publishes quarterly 

credit derivative data about insured U.S. commercial banks and trust companies. 

116. Notably, however, Dealer Defendants contemporaneously observe the order flow 

(pre-trade) and transaction information (post-trade) for their own customers. 

E. Defendants Have Excluded Competitors 

117. Clearing derivatives trading is the procedure by which an organization acts as an 

intermediary and assumes the role of a buyer and seller for transactions in order to reconcile 

orders between transacting parties.  It involves keeping track of trades and providing a central 

repository for money backing those transactions.  The central counterparty (“CCP”) also ensures 

financial performance should a counterparty to the transaction default.  In essence, the members 

of the CCP cross-guarantee their respective CDS obligations.  The Dealer Defendants acted, 

singly and in concert, to exclude potential market entrants by limiting and/or denying access to 

standard industry licenses and agreements, limiting access to clearing, and imposing prohibitive 

capital requirements, among other practices, in order to maintain control over trading in the CDS 

market. 

118. In 2009 Citadel and CME created the “CMDX”
 
 to compete as a clearinghouse.  

(CMDX is an open-architecture electronic trading and migration platform developed by CME 
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Group and Citadel Investment Group to trade CDS.)  Those within the industry expected 

competition on the merits between the CMDX and existing clearinghouses, but CMDX faced 

deliberate and concerted opposition from Defendants.  

119. On June 1, 2009, Samuel Cole of New York-based Blue Mountain Capital 

Management LLC, a partner with Citadel and CME, prepared a memorandum entitled “Note to 

Dealers” documenting the obstructionist tactics in which Defendants engaged to prevent 

competition from a clearing and exchange entity.  The memorandum charged the dealer banks 

with a variety of anti-competitive acts such as “dissembling and obfuscation.”  Cole further 

accused Defendants of “oligopolistic dominance” of most major market structures in the credit 

markets.  He also stated that the “dealer community may be filibustering to protect its oligopoly 

and not seriously engaged in working with the Buyside to develop a clearing solution.”  See 

Karen Brettell, Bank ‘oligopoly’ slows CDS clearing-BlueMountain, Reuters (Jun. 1, 2009), 

http://www.reuters.com/article/2009/06/01/credit-clearing-idUSN0113168020090601.   

120. Dealer Defendants used their control over Defendants Markit Group and ISDA to 

frustrate and defeat competition from CMDX.  CMDX tried to work with Markit Group as it 

possessed intellectual property rights to the most frequently traded CDS indices.  Markit Group, 

however, allowed CMDX only to handle trades that involved at least one dealer bank, effectively 

securing a permanent role for the Dealer Defendants.  This policy gave Defendants the ability to 

control which CDS trades occurred and were cleared by CMDX. 

121. Absent a license from Defendant Markit Group, CMDX could not freely and 

effectively compete.  Accordingly, CMDX reached an agreement with Markit Group in the 

spring of 2009 that allowed it to act as a clearing platform, but no license was given by Markit 

Group to CMDX for exchange trading.  The protracted negotiations between Markit 
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Group/ISDA and CMDX delayed CMDX’s launch and gave ICE a tactical advantage in the 

market. 

122. Notably, Defendant ISDA’s denial of certain licenses was against its own 

economic self-interest.  The execution of a Master Agreement with Citadel/CME likely would 

have resulted in ISDA gaining increased licensing revenues. 

123. In the fall of 2009, CMDX was forced to change into a clearing-only service, and 

“the [electronic] trading platform was quietly killed because . . . Citadel wanted to ‘trade within 

the current market spreads.’”  Suzanne Miller, CDS Clearinghouses challenge Wall Street rules, 

MarketWatch (Jun. 9, 2010), http://www.marketwatch.com/story/cds-clearinghouses-challenging 

-wall-street-2010-06-09.   

124. In December 2011, The New York Times reported that two people with knowledge 

of the CME clearinghouse stated that the Dealer Defendants refused to become involved with 

CME unless it dismissed Citadel and the electronic trading plan.  The Dealer Defendants took 

this step to avoid competition by an electronic CDS exchange that could have caused greater 

price transparency and competition in the market resulting in tighter bid-offer spreads and lower 

profits for Defendants.  The absence of competition caused by Defendant Dealers deprived 

persons purchasing CDS of tens of billions of dollars. 

F. The Formation of ICE and Related Transactions Involving the Dealer 

Defendants   

125. CDS trades involve future performance by both parties for a specific maturity 

period or contract term, varying from one to ten years, but in most cases five.  During this period 

the buyer agrees to pay a premium and the seller agrees to pay a notional value if a credit event 

occurs.  A “counterparty default” occurs if a buyer is unable to make a premium pursuant to the 

contract or if the seller is unable to pay should a credit event occur.  Because of these risks, 
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parties with less capital are at a disadvantage as customers may not be willing to trade in large 

volumes with them. 

126. Clearinghouses are typically used in the securities market to reduce risk, promote 

stability and manage transactional flow.  Clearing mitigates the risk by substituting the 

clearinghouse, which is backed by a financial network of cross-guaranties among the clearing 

member firms, for every buyer and seller.  As a result, the buyer of a CDS contract is not at risk 

for a failure to perform by its original counterparty, including paying out for a credit event.  

Instead, it is the clearinghouse that is the counterparty providing guaranties of financial 

performance. 

127. Defendants Goldman Sachs and Morgan Stanley are key founding members of 

ICE.  Goldman Sachs, Morgan Stanley and several other major players in the financial and 

energy industries provided financial support and assistance to Jeffrey Sprecher in early 2000, 

enabling him to launch ICE.  In turn, Goldman Sachs, Morgan Stanley, and the other initial 

investors were able to secure an early foothold in the then-nascent electronic commodities, cash, 

and derivatives trading markets.  Over the ensuing decade, the investment has proved to be very 

lucrative to all parties. 

128. In 2008, Goldman Sachs and Morgan Stanley enlisted ICE to act as a 

clearinghouse for their credit default swaps.  In July 2010, Business Week commented on ICE’s 

close relationship with many of the Dealer Defendants:  “Whether [ICE’s] clearinghouse, so 

finely tailored to the interests of the major banks, contributes to a safer, more transparent 

financial system is a matter of contention.”  Chad Terhune, ICE’s Jeffrey Sprecher: The Sultan of 

Swaps, BusinessWeek (Jul. 28, 2010), http://www.businessweek.com/stories/2010-07-28/ices-

jeffrey-sprecher-the-sultan-of-swaps.   
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129. Goldman Sachs, along with JPMorgan, Citigroup and Bank of America, account 

for nearly 95% of all derivatives exposure in the United States and have a “large influence over 

ICE.”  Stephen Gandel, Why the NYX merger may hurt average investors, CNNMoney (Jan. 7, 

2013), http://finance.fortune.cnn.com/2013/01/07/new-york-stock-exchange-ice-merger/.   

130. Defendants Goldman Sachs, JPMorgan and Morgan Stanley – who with others 

have formed a powerful committee that oversees trading in derivatives, including CDS – are 

affiliated with Defendant ISDA, Defendant Markit Group and ICE, and have, singly and jointly, 

fought to block other potential market entrants from entering the CDS market. 

131. The Dealer Defendants have influenced, and continue to influence, the rules 

governing derivatives through:  a variety of industry participants, including Defendant ISDA, 

Defendant Markit Group, and ICE; various practices, including membership on the boards of 

directors of such participants, limiting and/or denying access to standard industry licenses, 

protocols and agreements; and secretive and surreptitious conduct, such as monthly meetings 

among key CDS traders, business managers and structurers in New York City. 

132. Defendants regularly engaged in communications that facilitated their conspiracy 

through their membership in Defendant Markit Group, Defendant ISDA, ICE, and DTCC.  See 

¶¶ 43-57, 58, 105, 111, 114, 127, 130-31, 165.  In fact, the key boards of directors and 

constituent committees of those institutions are comprised of the same members generally, are 

dominated by the Dealer Defendants, and regularly hold private meetings. 

133. With regard to the inherent ICE problem, in December 2008 the DOJ explained 

that “[t]he creation of such a platform would be roughly analogous to the three or five largest 

airlines controlling all landing rights at every U.S. airport – the big carriers could use this control 

to disadvantage smaller carriers by restricting landing rights or raising their rivals’ costs to 
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access the airports.”  Comments of the U.S. Dep’t of Justice, In the Matter of: RIN 3235-AK47, 

SEC File No. S7-27-10 (Dec. 28, 2010), http://www.justice.gov/atr/public/comments/ 

265620.htm.  Dealer Defendants, during 2009-2010 and at other times, jointly organized 

lobbying of the SEC, CFTC and Congress in order to save the CDS market.  See, e.g., SEC-

CFTC Joint Conference Call with Representatives of the Dealer Industry, SEC (Aug. 17, 2010), 

http://www.sec.gov/comments/df-title-vii/definitions/definitions-4.pdf.  These efforts involved, 

among others, Athanassios Diplas of Deutsche Bank (now an adviser to ISDA) and Biswarup 

Chatterjee of Citigroup. 

1. Limiting Access to Standard Industry Licenses, Agreements and Data 

Provision 

134. During 2008, Citadel Group, a hedge fund that oversees over $11 billion in assets, 

proposed open pricing for commonly traded derivatives by quoting prices electronically.  

Citadel’s proposal for an electronic exchange was opposed by the Dealer Defendants because, 

among other things, electronic trading would connect customers directly with each other, cutting 

out the Dealer Defendants as intermediaries. 

135. In response to CME’s setting up its own clearinghouse, the Dealer Defendants 

paired with ICE, one of CME’s rivals.  Under their agreement, ICE’s clearinghouse would merge 

with a nascent clearinghouse that the Dealer Defendants were establishing.   

136. The Dealer Defendants attached a number of conditions on that partnership, 

including requiring ICE to install the chief executive of the Dealer Defendants as the head of the 

joint effort.  That executive, Dirk Pruis, left after about a year and began working at Defendant 

Goldman Sachs.  These conditions gave the Dealer Defendants significant power at ICE’s 

clearinghouse.   
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137. The Dealer Defendants dominate ISDA’s leadership through seats on its board of 

directors, chaired since June 2013 by Stephen O’Connor, a former managing director of 

Defendant Morgan Stanley.  Defendant ISDA’s board of directors also includes Gerhard 

Seebacher of Bank of America, Harry Harrison of Barclays, Guillaume Amblard of BNP Paribas, 

Brian Archer of Citibank, Eraj Shirvani of Credit Suisse, Richard Herman of Deutsche Bank, R. 

Martin Chavez of Goldman Sachs, Elie El Hayek of HSBC, and Diane Genova of JPMorgan. 

138. Use of certain of Defendant ISDA’s Master Agreement terms, which have 

become industry standard, and access to ISDA credit auction protocols were critical to operating 

CMDX.  

139. Significantly, the use of the existing ISDA Master Agreement would permit 

exchange-traded CDS to reflect market conventions and practices, including the adoption of 

ISDA Credit Derivatives definitions, adherence to decisions of the ISDA’s Determination 

Committees, and settlement to the ISDA auction settlement price.  ISDA would benefit from 

participating in the launch of CMDX because ISDA would obtain licensing revenues from the 

increased volume of transactions and market participants generated by exchange trading. 

140. The Dealer Defendants agreed, however, to deny CMDX the licenses from 

Defendants Markit Group and ISDA needed to operate an exchange.   

141. The Dealer Defendants also required ICE to provide market data exclusively to 

Defendant Markit Group, a little-known company that plays a pivotal role in derivatives.  Backed 

by Defendant Goldman Sachs, Defendant JPMorgan, and several other Dealer Defendants, 

Defendant Markit Group provides crucial information about derivatives, such as pricing 

information.  
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142. Dealer Defendants exercised their control over Defendant Markit Group and other 

potential CDS transaction data providers to block the release of actual, real-time data to non-

dealer, buy-side market participants.  As a result, such buy-side market participants are unable to 

determine and evaluate their CDS transactions based on real-time market data regarding 

transactions by other market participants. 

143. Defendant Markit Group’s business decisions are made by its board of directors, 

which is controlled by the Dealer Defendants, including Defendants Bank of America, Barclays, 

BNP Paribas, Citigroup, Credit Suisse, Deutsche Bank, Goldman Sachs, HSBC, JPMorgan, 

Morgan Stanley, Royal Bank of Scotland, and UBS. 

144. Although the Dealer Defendants were working with ICE, Citadel and the CME 

continued to move forward with their exchange (i.e., CMDX) because they had to work with 

Defendant Markit Group, which owns the rights to certain derivatives indices. 

145. Defendant Markit Group insisted, however, that every trade involve at least one of 

the Dealer Defendants because these Defendants are the main parties that have licenses with 

Markit Group. 

146. This demand from Defendant Markit Group effectively secured a permanent role 

for the big derivatives Dealer Defendants because Citadel and the CME could not move forward 

without Markit Group’s agreement.  As a result, Citadel and the CME agreed to the terms.  

147. Although CMDX eventually obtained licenses from Defendants Markit Group 

and ISDA in or about March and April 2009, the licenses were for a clearing platform only.  

CME announced that CMDX would be restructured as a clearing-only service, later renamed 

CME Clearing.  Citadel, which the market understood had built the exchange, was no longer a 

joint venture partner and remained merely a founding member of the newly restructured 
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clearing-only entity.  Other buy-side founding members included AllianceBernstein, BlackRock, 

BlueMountain Capital Management, the D.E. Shaw Group and PIMCO.  The dealer, or sell-side, 

founding members were Barclays, Citibank, Credit Suisse, Deutsche Bank, Goldman Sachs, 

JPMorgan, Morgan Stanley and UBS. 

148. The Dealer Defendants then undermined CME Clearing by agreeing to delay, 

intentionally and unreasonably, the licensing negotiations between CME Clearing and 

Defendants Markit Group and ISDA, while also working to launch their own clearinghouse – 

ICE Trust (now ICE Clear Credit).  The Dealer Defendants launched ICE before CME or any 

other rival began clearing, thus effectively controlling clearinghouse form.   

149. The vast majority of CDS transactions are cleared through ICE, which allows the 

Dealer Defendants to maintain their control of the CDS market, perpetuate their monopoly, and 

frustrate reform and regulation. 

150. The Dealer Defendants limited any independence of the CME’s clearinghouse.  

On or about December 3, 2009, Defendants Barclays, Citigroup, Credit Suisse, Deutsche Bank, 

Goldman Sachs, JPMorgan, Morgan Stanley, and UBS, each of whom had executed a non-

binding term sheet with respect to CME’s CDS initiative, became members of the CME 

clearinghouse.  The Dealer Defendants became members of the CME’s clearinghouse to exert a 

measure of control over it by limiting which market participants could become members.   

151. Simultaneously, the Dealer Defendants also directed nearly all of the CDS they 

cleared through CME’s competitor, ICE.  Thus, the CME clearinghouse had a minimal role in 

the CDS market, a minimal amount of price data and a limited ability to support substitute 

models apart from that of the Dealer Defendants.  
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152. On December 15, 2009, CME cleared the first buy-side CDS trade, but the group 

of dealer founding members suspended CME’s ability to clear CDS trades by instituting an 

extremely low aggregate open interest level based upon the pretext that additional work was 

required to design CME’s margining methodology for CDS.  (ICE reportedly processed its first 

bank customer swap trade the prior day.)  However, CME could have continued to process CDS 

trades while any additional work was done to remedy these issues.  The Dealer Defendants 

feared that CME’s clearing approach based upon its futures infrastructure provided a solid basis 

for exchange trading and unbiased clearing of CDS trades.  The Dealer Defendants conspired to 

ensure that ICE would become the dominant clearinghouse because they controlled ICE and its 

model. 

153. After that deal was complete, CME reconsidered working with Citadel and 

introducing electronic screens.  In mid-2009, CME decided not go forward with the deal. 

154. The Dealer Defendants simply refused to clear the vast majority of their CDS 

transactions through any institution other than ICE, which was designed only for trades between 

dealers and does not support exchange trading.  Thus, as of mid-March 2012, CME had cleared 

CDS contracts with an aggregate open interest of only $33.3 billion.  

155. Other institutions attempted to form CDS clearinghouses but suffered a similar 

fate as CME.  LCH.Clearnet cleared only 1,462 CDS trades with a gross notional value of only 

€58.7 billion ($76 billion) and an aggregate open interest of €4.6 billion ($6 billion).  Two other 

clearinghouses, which were operated by Eurex and Euronext Liffe, shuttered their businesses 

after the former failed to clear even $1 billion worth of CDS and the latter did not manage to 

clear a single CDS trade.  In fact, Eurex, after launching in the summer of 2009, cleared only five 

trades worth $123 million by January 2010. 
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156. The failure of these clearinghouses is directly attributable to Defendants’ anti-

competitive conduct.  Defendants neutralized these upstarts by driving volume to ICE Clear 

Credit, which they uniquely controlled.   

157. Similarly, Defendants acted to block the dissemination of actual, real-time CDS 

transaction data to non-dealer market participants.  For example, The Clearing Corporation 

(“TCC”) is one of the oldest clearinghouses in the United States.  TCC was owned also by, and 

had preferential fees and profit sharing arrangements with, Defendants Bank of America, 

Citigroup, Credit Suisse, Deutsche Bank, Goldman Sachs, JPMorgan, Morgan Stanley, and UBS.  

In May 2008, TCC and DTCC agreed to facilitate central counterparty services for the OTC 

derivatives market using netting and risk management processes and the asset servicing services 

of DTCC’s Trade Information Warehouse.  On March 6, 2009, ICE acquired TCC to provide the 

risk management framework, operational processing and clearing infrastructure for ICE Clear 

Credit (formerly ICE Trust) and ICE Clear Europe CDS clearinghouses. 

158. DTCC’s Trade Information Warehouse operates and maintains the centralized 

global electronic database for virtually all CDS contracts outstanding in the marketplace.  After 

two counterparties enter into a CDS contract, each reports the details of the transaction to a trade 

matching and confirmation service, of which ICE Link and MarkitServ are the major providers.  

Details of confirmed trades are reported to DTCC’s Trade Information Warehouse.  

Significantly, however, DTCC’s Trade Information Warehouse provides only limited, weekly 

data to the public, including to non-dealer market participants. 

2. Limiting Access to Central Clearing 

a. Background 

159. CDS are contracts that provide protection against the risk of default by borrowers.  

The buyer of the CDS makes periodic payments to the seller, and in return the buyer receives a 
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payoff if the borrower defaults.  Although swaps are bilateral contracts, they are often 

intermediated by a dealer bank.  That is, rather than two ultimate economic parties to a swap (the 

“end users”) swapping directly with each other, they swap with a dealer bank.  There may be one 

dealer bank involved or each end user could swap with a separate dealer bank, which then swaps 

with another dealer bank.  Alternatively, the dealer bank could itself be the end user in a swap for 

its proprietary account. 

160. In the OTC CDS dealer market, working through a dealer bank means that the end 

users assume the default risk of the dealer bank rather than each other.  The dealer bank assumes 

the credit risk of both end users (and, to the extent it does not perfectly match the swaps, the risk 

on the swap itself).  Because the dealer bank has assumed the credit risk of its counterparties 

(end users or other dealer banks), it:  will price for risk; may require its counterparty to post 

margin (collateral) upfront; may additionally require margin to be adjusted throughout the 

duration of the swap; may limit its total exposures to any single swap counterparty; and may seek 

to limit risk through a novation by submitting the trade to a clearinghouse if it finds risk rising 

too quickly during the contract.  The dealer will have setoff and netting rights under the standard 

agreement governing most OTC swaps (usually the ISDA 2002 Master Agreement). 

161. Centralized clearing through a clearinghouse presents an alternative risk-sharing 

arrangement.  After the financial crisis of 2008, the Dodd-Frank Act, the principal regulation of 

derivatives, including CDS, requires swap contracts to be submitted for central counterparty 

clearing by clearinghouses (or “derivatives clearing organizations”), rather than being cleared 

bilaterally by dealer banks in the OTC market.  The system, infrastructure and implementation 

for central clearing are reportedly mostly in place.  For example, on July 25, 2013, pursuant to 

the Dodd-Frank Act, the CFTC announced the second phase of required clearing for certain 
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iTraxx CDS indices for, among other entities, persons predominantly engaged in activities that 

are in the business of banking or activities that are financial in nature, except for third-party 

accounts.  Press Release, U.S. Commodity Futures Trading Commission, CFTC Announces that 

Mandatory Clearing of iTraxx CDS Indices for Category 2 Entities Begins Today (Jul. 25, 2013), 

http://www.cftc.gov/PressRoom/PressReleases/pr6651-13. 

162. A clearinghouse may reduce counterparty risk by standing between the buyer and 

seller of protection and insulating the counterparties’ exposure to each other’s default.  

Clearinghouses use their mutual insurance features by way of a common guaranty fund to which 

all members contribute pro rata in order to diffuse losses across their membership.  

Clearinghouse members are usually large financial institutions such as the Dealer Defendants.  

Other parties access the clearinghouse through customer accounts with clearinghouse members, 

with the clearinghouse serving as a central counterparty to all swaps.  Thus, in a clearinghouse, 

the end user directs its agent, the clearinghouse member, to enter into a swap with another end 

user, which also has a clearinghouse member as its agent.  If the clearinghouse member defaults, 

the clearinghouse will make good the payment on the matched swap to the other member.  Thus, 

all the counterparty risk falls on the clearinghouse. 

163. Because clearinghouses do only matched swaps, they typically charge a flat, per 

transaction fee or a transaction-size based fee.  Clearinghouses adjust for risk based on collateral 

requirements rather than fees.  Clearinghouses provide a party to multiple, offsetting trades of a 

particular CDS with the opportunity to reduce the aggregate margin that the party must post with 

a clearinghouse. 
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b. Dealer Defendants assert control over clearing of CDS 

transactions through ICE   

164. Under the clearing rules established by ICE’s Risk Committee, ICE accepts trades 

only from participants.  At the launch of ICE’s clearinghouse, its Risk Committee included 

Defendants Bank of America, Barclays, BNP Paribas, Citibank, Credit Suisse, Deutsche Bank, 

Goldman Sachs, JPMorgan, Morgan Stanley, and UBS.  ICE’s participants currently include 

Bank of America, Barclays, BNP Paribas, Citibank, Credit Suisse, Deutsche Bank, Goldman 

Sachs, HSBC, JPMorgan, Morgan Stanley, Royal Bank of Scotland and UBS.  ICE has no 

clearing members from the buy-side of CDS trading. 

165. The Dealer Defendants also control ICE’s membership and rules through seats on 

ICE’s Risk Committee, which makes and/or adopts ICE’s clearing rules.  ICE’s Risk Committee 

meets once a month.  Its members have included James J. Hill of Morgan Stanley, Athanassios 

Diplas of Deutsche Bank, Thomas J. Benison of JPMorgan, Paul Hamill of UBS, Paul 

Mitrokostas of Barclays, Andy Hubbard of Credit Suisse, Oliver Frankel of Goldman Sachs, Ali 

Balali of Bank of America and Biswarup Chatterjee of Citigroup.  

166. The Dealer Defendants also engage in direct communications with each another, 

separate from the communications in the course of serving on the boards of the key institutions 

that they control. 

167. The Dealer Defendants, as ICE’s clearing members, are afforded preferential fee 

treatment and enjoy a revenue-sharing arrangement with ICE.  This arrangement provides the 

Dealer Defendants with an incentive to patronize ICE and a significant competitive advantage 

over other market-makers that may seek to be active in the CDS market.  The Dealer 

Defendants’ annual revenues derived from such clearing services are estimated to be several 

billion dollars. 
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c. To maintain unreasonable restraints, Dealer Defendants 

excluded central clearing and exchange trading in CDS 

168. Independent central clearing and exchange trading threatened to end the Dealer 

Defendants’ barriers to entry.  The CME-Citadel CMDX exchange platform would have allowed 

buyers to make anonymous public bids and sellers to make anonymous public offers, with a 

computer system matching bids and offers, side-stepping the involvement of the Dealer 

Defendants.  Thus, CMDX would have enabled market participants to interact directly with each 

other and to bypass the Dealer Defendants. 

169. The Dealer Defendants, Defendant ISDA and Defendant Markit Group agreed to 

boycott and unreasonably restrain the development of exchange trading, like CMDX and 

clearing offerings that could support exchange trading, such as the clearing offerings presented at 

the October 2008 Federal Reserve meeting by CME, Eurex and NYSE Euronext. 

170. The Dealer Defendants instead developed and supported their own clearinghouse, 

ICE Clear Credit, in order to funnel CDS clearing through a clearinghouse they controlled.  

While ICE allowed for clearing of OTC transactions, it did not, at the direction of the Dealer 

Defendants, support an exchange. 

171. During 2008, Citadel and CME met and communicated with key CDS market 

players to obtain their cooperation to ensure the success of CMDX.  The participation of the 

Dealer Defendants in CMDX was indispensable because they controlled the CDS market and 

Defendants Markit Group and ISDA. 

172. On July 31, 2008, Defendants reported to the President of the Federal Reserve 

Bank of New York that their continued progress toward improving credit and equity derivatives 

market participant practices and, specifically, central clearing, was ongoing.  Dealer Defendants 

reported that they remained committed to central clearing in the index, single-name and index 
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tranche products and that they were committed to support a clearing platform and utilize such 

platform to clear all eligible products where practicable. 

173. In October 2008, Defendant Markit Group and CMDX were engaged in licensing 

negotiations.  Because Markit Group would have obtained licensing and other revenues in 

connection with the launch of CMDX, it was in Markit Group’s economic and financial self-

interest to participate in creating the exchange.   

174. For example, CMDX planned to launch with both single-name CDS and indices.  

Index CDS constituted approximately 41% of the market, rendering an exchange’s ability to 

offer trading therein significant.  Markit Group owned single-name constituents, covering more 

than 90% of the CDS market, and major indices such as CDX and iTraxx.   

175. In addition, an exchange would generate CDS transaction data.  In the bilateral 

OTC CDS market, Defendant Markit Group received dealer market data.  In an exchange 

context, Markit Group would be able to sell exchange transaction data to CDS market 

participants if CMDX or another exchange was established. 

3. Imposing Prohibitive Capital Requirements  

176. Potential clearing members must satisfy the clearinghouse’s requirements 

(capitalization, credit quality and operational readiness) and be able to post a minimum deposit 

into the guarantee fund.  For each transaction cleared, participants must post original margin and 

post or receive daily variation margin based on daily price changes, all as determined by the 

clearinghouse.  Original margin represents a reserve intended to cover price changes on a 

position during the period from a market participant’s default to the liquidation of such position. 

Variation margin is a variable margin payment made by clearing members to the clearinghouse 

based upon adverse price movements of the OTC derivatives these members hold (in order to 

reduce credit exposure).  A non-clearinghouse member must utilize the services of a member of 
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such clearinghouse in order to participate in a CDS transaction cleared through such 

clearinghouse. 

177. The Dealer Defendants refused to allow the deal with ICE to close until the 

clearinghouse’s rulebook was established, with provisions in the Dealer Defendants’ favor.  Key 

among those were the membership rules, which required members to hold large amounts of 

capital in derivatives units, a condition that was prohibitive even for some large entities like 

BONY. 

178. At all times relevant herein, ICE’s Risk Committee determined the capital 

requirements of potential clearinghouse members.  Initially, ICE required that potential members 

have a net capital in their derivatives unit of $5 billion in order to join ICE.  The Dealer 

Defendants established this amount of required capital to protect their market share in the CDS 

market.  ICE’s clearing rules and membership requirements effectively excluded buy-side 

participation through the clearinghouse.  As a result, ICE only clears CDS transactions with a 

Dealer Defendant on at least one side of the transaction. 

179. However, even major institutions such as BONY and State Street were unable to 

meet ICE’s capital membership requirements.  In 2010, BONY’s application to become a 

clearing member of ICE was rejected because its derivatives operation had too little capital.  The 

chief executive of Bank of New York Mellon Clearing, Sanjay Kannambadi, complained to The 

New York Times:  “We are not a nobody.  But we didn’t qualify.  We certainly think that’s kind 

of crazy.”  Louise Story, A Secretive Banking Elite Rules Trading in Derivatives, N.Y. Times, 

Dec. 11, 2010, http://www.nytimes.com/2010/12/12/business/12advantage.html? 

pagewanted=all&_r=0.  Without access to ICE’s clearinghouse, those institutions could not 

develop meaningful CDS dealing operations. 
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180. In the wake of the financial crisis of 2007-2008 and the passage of the Dodd-

Frank Act, regulators ordered the Dealer Defendants to speed up plans to set up a clearinghouse 

to handle derivatives trading. 

181. As part of the CFTC’s rulemaking process, the DOJ raised concerns that a 

clearinghouse’s “captured committees could serve as a mechanism for attempts to further restrict 

competition among dealers and other market participants.”  Comments of the U.S. Dep’t of 

Justice, In the Matter of: RIN 3038-AD01 (Dec. 28, 2010), http://www.justice.gov/atr/public/ 

comments/265618.htm.  Specifically, major dealers controlling a clearinghouse’s operations 

“could result in their restricting access to new clearing members in an effort to insulate 

themselves from competition in making markets.”  Id.  The DOJ further advised the CFTC that 

“[t]hese actions against potential new clearing members could [not] be explained away, for 

example, by expressing risk management-related concerns.”  Id. 

182. As of July 8, 2011, ICE’s CDS clearinghouses cleared $20 trillion in gross 

notional value with aggregate open interest of $1.5 trillion.  ICE Trust cleared $11.9 trillion of 

gross notional value, including $980 billion in single-name clearing, resulting in open interest of 

$727 billion.  ICE Trust also cleared $7.4 billion in buy-side transactions.  ICE Clear Europe 

cleared €5.9 trillion ($8.1 trillion) of gross notional value of CDS transactions, including 

€952 billion ($1.3 trillion) in single-name CDS, resulting in €538 billion ($773 billion) of open 

interest.
 
 

183. On July 15, 2011, ICE announced that ICE Trust U.S., ICE’s North American 

CDS clearinghouse, would complete its transition to a CFTC-regulated Derivatives Clearing 

Organization and SEC-regulated Securities Clearing Agency pursuant to the Dodd-Frank Act. 

Case: 1:13-cv-05413 Document #: 1 Filed: 07/29/13 Page 54 of 188 PageID #:54



 

 

52 

184. In July 2011, ICE finally reduced its membership capital requirement from 

$5 billion to $100 million in net capital.  The enormous reduction belies any reasonableness to 

the prior constraints and betrays their exclusively anti-competitive motivation. 

185. Such motivation was in response to continued pressure and potential action by the 

CFTC.  At the same time, ICE required that entities organized as broker-dealers or future 

commission merchants hold 5% of customer funds as excess net capital.  This 5% margin 

requirement anti-competitively excluded and effectively prevented smaller entities from entering 

the CDS clearing business. 

186. Nonetheless, by late summer 2011, ICE’s new membership standards at its U.S. 

CDS clearinghouse still excluded small brokers: 

Intercontinental’s ICE Clear Credit, the world’s largest credit swap clearinghouse, 

last month reduced the amount of adjusted net capital needed by a broker-dealer 

or futures commission merchant that wants to be a member to $100 million from 

$5 billion.  It also requires 5% of customer funds to be on hand as excess net 

capital, a standard that most of the smaller brokers, which aren’t banks, don’t 

meet, according to Commodity Futures Trading Commission data. 

Matthew Leising, ICE Clear Credit’s Member Rules Too Exclusive, Small Firms Say, 

Bloomberg (Aug. 9, 2011), http://www.bloomberg.com/news/2011-08-09/ice-clear-credit-s-

member-rules-too-exclusive-small-firms-say.html. 

187. In October 2011, the CFTC finalized a rule reducing the capital membership 

requirement for firms to become clearing members to $50 million.  The purpose of the CFTC’s 

action was to reduce risk to the financial system resulting from concentration of CDS among the 

dealers that dominate the industry.  ICE, however, maintained the 5% capital rule, which still 

anti-competitively operated to exclude broker-dealers and future commission merchants from 

clearing CDS.  Pursuant to the Dodd-Frank Act, the CFTC has adopted regulations establishing 

appropriate admission and continuing participation requirements for clearinghouses that are 
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objective, publicly disclosed and risk-based.  17 C.F.R. § 39.12.  The regulations require that the 

“participation requirements shall set forth capital requirements that are based on objective, 

transparent and commonly accepted standards that appropriately match credit risk.  Capital 

requirements shall be scalable to the risks posed by clearing members.”  17 C.F.R. 

§ 39.12(a)(2)(ii).   

188. In May 2012, ICE reduced the capital requirement to $50 million to comply with 

the CFTC’s newly adopted Regulations, 17 C.F.R. §§ 39.12(a)(2)(ii) and 39.12(a)(2)(iii).  In 

addition, the May 2012 change to ICE Clear’s Rule 201(b) dropped the 5% of customer-funds-

as-excess-net-capital-requirement requirement.  See ICE Clear Credit, Proposed Rule Change 

(Form 19b-4) (Apr. 3, 2012), available at https://www.theice.com/publicdocs/regulatory_filings/ 

040312_SEC_ICEClearCredit.pdf.  Despite the change in ICE’s capital requirements, all of the 

current participants are the Dealer Defendants and a few large, foreign banks.  See ICE Clear 

Credit, Participant List, https://www.theice.com/publicdocs/clear_credit/ICE_Clear_Credit_ 

Participant_List.pdf (last visited July 25, 2013).  These regulations reflect the prohibitive nature 

of ICE’s membership requirements. 

189. ICE’s membership requirements are unnecessarily exclusionary and anti-

competitive because they guarantee that almost all firms, except the Dealer Defendants, will fail 

to satisfy them.  The membership requirements effectively exclude other institutions from 

dealing CDS and competing with the Dealer Defendants for clearing services because those 

institutions cannot access vital clearing services. 

190. By agreeing to undertake the foregoing anti-competitive, exclusionary and 

unreasonable restraints, the Dealer Defendants maintained their monopoly and inflated CDS 
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transaction spreads, and artificially inflated the amount of money that they received on each CDS 

transaction to the detriment of Plaintiff and members of the Class. 

G. Regulatory Investigations 

1. U.S. Department of Justice Investigation 

191. On or about July 15, 2009, the DOJ confirmed that its Antitrust Division was 

investigating anti-competitive practices in the credit derivatives clearing, trading and information 

services industries.  See John Manley, U.S. Justice Dept. confirms derivatives probe, Bloomberg 

(Jul. 16, 2009), http://blogs.reuters.com/financial-regulatory-forum/2009/07/16/us-justice-dept-

confirms-credit-derivatives-probe/. 

192. The day before, Defendant Markit Group disclosed that “Markit has been 

informed of an investigation by the DOJ into the credit-derivatives and related markets.”  

Matthew Leising, Credit Swaps Investigated by U.S. Justice Department, Bloomberg (Jul. 14, 

2009), http://www.bloomberg.com/apps/news?pid=newsarchive&sid=aTIJ1GZBX_m4. 

193. On July 21, 2009, DTCC confirmed that the company had received a request for 

information from the DOJ as part of an investigation into the CDS market. 

194. In or around May 2012, the DOJ expanded its investigation to focus on Defendant 

Markit Group’s influence in providing services in the CDS market.  The DOJ also investigated 

Markit Group’s RED identifier system, which is used in the CDS market to perform legal 

verification of entity and reference obligation data to enable trades to be confirmed and tracked. 

2. European Union Investigations 

195. In April 2011, the European Union opened two antitrust investigations concerning 

the CDS market: 

In the first case, the Commission will examine whether 16 investment banks and 

Markit, the leading provider of financial information in the CDS market, have 

colluded and/or may hold and abuse a dominant position in order to control the 
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financial information on CDS.  If proven such behaviour would be a violation of 

EU antitrust rules.  In the second case, the Commission opened proceedings 

against 9 of the banks and ICE Clear Europe, the leading clearing house for CDS.  

Here, the Commission will investigate in particular whether the preferential tariffs 

granted by ICE to the 9 banks have the effect of locking them in the ICE system 

to the detriment of competitors. 

Press Release, European Commission, Antitrust:  Commission probes Credit Default Swaps 

market (Apr. 29, 2011),
 
http://europa.eu/rapid/press-release_IP-11-509_en.htm. 

196. In the first case, the EC stated that the “investigation focuses on the financial 

information necessary for trading CDS” because the EC “has indications that the 16 banks that 

act as dealers in the CDS market give most of the pricing, indices and other essential daily data 

only to Markit.”  Id.  In addition, the probe would examine the behavior of Markit Group 

because the EC was “concerned certain clauses in Markit’s license and distribution agreements 

could be abusive and impede the development of competition in the market for the provision of 

CDS information.”  Id. 

197. In the second case, the EC stated that it was investigating a number of agreements 

between nine of the sixteen CDS dealers (Defendants Bank of America, Barclays, Citigroup, 

Credit Suisse, Deutsche Bank, Goldman Sachs, JP Morgan, Morgan Stanley and UBS) and ICE 

Clear Europe concluded at the time of the sale by the dealers of The Clearing Corporation to 

ICE.  These agreements contained clauses on preferential fees and profit sharing arrangements 

that created the “incentive for the banks to use only ICE as a clearing house,” causing other 

clearinghouses to have difficulties in successfully entering the market and “other CDS players 

[to] have no real choice where to clear their transactions.”  Id. 

198. On March 26, 2013, the EC expanded the scope of its investigation to include 

Defendant ISDA.  See Press Release, European Commission, Antitrust: Commission extends 

CDS information market investigation to International Swaps and Derivatives Association (Mar. 
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26, 2013), http://europa.eu/rapid/press-release_IP-13-286_en.htm.  The EC’s inquiry found 

“ISDA may have been involved in a coordinated effort of [the Dealer Defendants] to delay or 

prevent exchanges from entering the credit derivatives business.”  Id. 

199. On July 1, 2013, the EC sent a statement of objections, or complaint, to the Dealer 

Defendants, Defendant Markit Group and Defendant ISDA with the EC’s “preliminary 

conclusion that they had infringed EU antitrust rules that prohibit anti-competitive agreements by 

colluding to prevent exchanges from entering the credit derivatives business between 2006 and 

2009.”  See Press Release, European Commission, Antitrust: Commission sends statement of 

objections to 13 investment banks, ISDA and Markit in credit default swaps investigation (Jul. 1, 

2013), http://europa.eu/rapid/press-release_IP-13-630_en.htm. 

200. Since the financial crisis of 2007-2008, global policy makers have pushed for 

CDS contracts to be cleared, but it has been slow going.  In 2012, only 10% of the $25 trillion in 

notional amounts of CDS transactions was cleared.  See Credit default swaps:  reputational 

damage, Financial Times (Jul. 4, 2013), http://www.ft.com/intl/cms/s/3/b5161dd4-e2a3-11e2-

a7fa-00144feabdc0.html#axzz2Y6YtOJDx (subscription). 

201. As of February 1, 2013, ICE had cleared $21.7 trillion of CDS by gross notional 

value, including $114 billion in buy-side clearing and $2.15 trillion in single-name CDS clearing, 

resulting in open interest of $738 billion.  As of February 1, 2013, ICE Clear Europe (ICE’s 

sister corporation located abroad) had cleared €11.4 trillion ($15.5 trillion) of gross notional 

value, including €1.59 trillion ($2.17 trillion) in single-name CDS clearing, resulting in open 

interest of €479 billion ($653 billion). 

202. There are significant barriers to entry into the CDS market.  Defendants’ control 

of the market and CDS pricing information, membership in a clearinghouse, and access to the 
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inter-dealer broker system has prevented an outside dealer or firm from being able to enter the 

market or compete meaningfully.  See, e.g., ¶¶ 117-21. 

203. Dealer Defendants control in excess 85% of the U.S. CDS market.  This high 

degree of concentration in the CDS market allows Defendants to facilitate anti-competitive 

conduct. 

204. Price elasticity of demand measures the responsive nature in demand for a product 

as a result of a change in price as to that product.  When a price change has no effect on the 

supply and demand of a good or service, it is considered to be perfectly inelastic.  The demand 

for CDS is inelastic given their unique financial properties and the manner in which prices in the 

CDS market were raised without negatively affecting customer substitution or lost sales revenue.  

Dealer Defendants report high profits from CDS trading as compared to other comparable 

financial products that are not the subject of anti-competitive conduct or market restraints.  

205. Defendants have routinely engaged in communications that have facilitated anti-

competitive conduct.  Defendants frequently communicated: 

(a) when establishing ICE Clear; 

(b) during ICE Clear Risk Committee Meetings; 

(c) during discussions concerning or relating to Markit Group’s pricing data 

in CDS clearinghouses;  

(d) when distributing revenue generated by ICE Clear; 

(e) when attending ISDA meetings; and 

(f) during their jointly organized lobbying of the SEC, CFTC and Congress.  

(For example, on August 12, 2010, representatives from the SEC and CFTC held a conference 

call with representatives of Dealer Defendants Bank of America, Barclays, BNP Paribas, 
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Citigroup, Credit Suisse, Deutsche Bank, HSBC, Morgan Stanley, and UBS, among others, to 

discuss the regulations, ownership and governance associated with “swap execution facility,” the 

platform for trading and clearing swaps required under the Dodd-Frank Act.) 

206. Defendants also are members of the ISDA trade association that governs the 

derivatives industry.  As such, they regularly attend ISDA meetings, including luncheons, 

dinners, receptions and other social events, which provide an opportunity to facilitate anti-

competitive communications and conduct concerning the CDS market. 

VII. CLASS ALLEGATIONS 

207. Plaintiff brings this action on behalf of itself and all others similarly situated, as a 

class action pursuant to Rules 23(a), (b)(2) and (b)(3) of the Federal Rules of Civil Procedure 

(“FRCP”).  The Class consists of: 

All persons, corporations and other legal entities that transacted in credit default 

swaps between January 1, 2008 and December 31, 2011 (the “Class Period”).
2
  

Excluded from the Class are Defendants and any parent, subsidiary, affiliate, 

employee or agent of any Defendant or any judicial person assigned to this matter. 

208. FRCP Rule 23(a)(1).  Class members number in the hundreds or, perhaps, 

thousands, and are geographically dispersed such that joinder is impractical. 

209. FRCP Rule 23(a)(2).  Common issues of fact and law include but are not limited 

to: 

(a) Whether Defendants’ unlawful actions violate § 1 of the Sherman Act; 

(b) Whether Defendants possess monopoly power in the CDS market; 

(c) Whether Defendants willfully acquired, maintained and enhanced their 

monopoly power in the relevant market in violation of § 2 of the Sherman Act; 

                                                 
2
 Plaintiff expressly reserves the right to amend the Class definition at the time of the motion for class 

certification or otherwise. 
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(d) Whether Defendants entered into a conspiracy to monopolize or attempted 

to monopolize the CDS market in violation of § 2 of the Sherman Act; 

(e) Whether Defendants’ unlawful conduct caused injury to the business or 

property of Plaintiff and the Class; 

(f) Whether such injury or the extent of such artificiality may be established 

by common, class-wide means, including, for example, by regression analysis, econometric 

formula or other economic tests; 

(g) Whether Defendants unjustly enriched themselves or are otherwise 

responsible for disgorgement/restitution under the common law;  

(h) The operative time period and extent of Defendants’ violations; and 

(i) The appropriate relief.  

210. FRCP Rule 23(a)(3).  Plaintiff’s interests are typical of, and not antagonistic to 

the interests of, the Class. 

211. FRCP Rule 23(a)(4).  Plaintiff is not antagonistic to the Class and is an adequate 

class representative.  

212. FRCP Rule 23(b)(2).  Defendants have acted or refused to act on grounds 

generally applicable to Plaintiff and members of the Class, making final declaratory and 

injunctive relief appropriate with respect to Plaintiff and the Class.  

213. FRCP Rule 23(b)(3).  Common issues predominate over individual issues (if any).  

A class action is superior to other methods (if any) for a fair and efficient adjudication of this 

case.  Indeed, a class action is the only method by which Plaintiff and the Class can efficiently 

seek redress because of “negative value” claims.  The records of CDS transactions are required 

to be maintained by sellers during the normal courses of their businesses.  Plaintiff does not 
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anticipate any difficulties in the identification of Class members, notice to Class members or 

other aspects of the management of this action as a class action. 

VIII. RELEVANT MARKET 

214. The relevant product market for purposes of this action is the CDS market in 

transactions with non-dealers.  CDS offer a means of hedging credit risk or speculating on credit 

risk that is unlike any other financial product.  Other financial products are not perfect 

substitutes.   

215. The relevant geographic market is the United States. 

216. Defendants possess more than 85% of the relevant market.  They are parties to the 

large majority of all CDS transactions with non-dealers in the United States. 

217. The trade and commerce involved in this market is the trading of CDS between 

dealers and non-dealers in the United States. 

218. The activities of the Dealer Defendants and their co-conspirators were within the 

flow of interstate trade and commerce and had a substantial effect on interstate trade and 

commerce and negatively impacted such trade and commerce. 

IX. THE DEALER DEFENDANTS’ MONOPOLY POWER IN THE RELEVANT 

MARKET 

219. Defendants attempted and conspired to monopolize and did monopolize the 

relevant market by, inter alia:  (a) colluding in the deliberate and systematic fixing, maintaining 

and/or inflation of bid-ask spreads on CDS transactions; (b) engaging in excluding other 

potential market participants from entering the CDS market; and (c) conspiring with or obtaining 

the cooperation of co-conspirators, agents and others in engaging in the unlawful conduct alleged 

herein. 
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220. Defendants fixed, raised, maintained or stabilized bid-ask spreads on CDS 

transactions and excluded competitors from the CDS market during the Class Period.  

X. THE STATUTE OF LIMITATIONS DID NOT BEGIN TO RUN BECAUSE 

PLAINTIFF DID NOT AND COULD NOT DISCOVER ITS CLAIMS 

221. By its very nature, as alleged herein, the unlawful activity that Defendants 

engaged in was self-concealing.  Defendants, inter alia, conspired and engaged in secret 

activities in order to manipulate the CDS market and maintain inflated CDS bid-ask spreads. 

222. Plaintiff and members of the Class had no knowledge of the unlawful conduct 

alleged in this Complaint, or of any facts that could or would have led to the discovery thereof, 

until at least July 2009 when the DOJ confirmed that its Antitrust Division was investigating 

anti-competitive practices in the credit derivatives clearing, trading and information services 

industries.  

223. For these reasons, among others including those alleged herein and presently 

unknown to Plaintiff and members of the Class, the statute of limitations as to Plaintiff and the 

Class did not begin to run, and/or has been tolled, with respect to the claims that Plaintiff and the 

Class allege herein. 

224. In the alternative, application of the doctrine of fraudulent concealment tolled the 

statute of limitations as to the claims asserted by Plaintiff and the members of the Class.  Plaintiff 

and the members of the Class did not know and could not have known of the existence of the 

conspiracy and other unlawful conduct alleged herein until July 2009, at the earliest, the date the 

DOJ confirmed that its Antitrust Division was investigating anti-competitive practices in the 

credit derivatives clearing, trading and information services industries.  See ¶ 191. 
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225. By its very nature, as alleged herein, the unlawful activity in which Defendants 

engaged was self-concealing.  Defendants, inter alia, conspired and engaged in secret activities 

to manipulate the CDS market and maintain inflated CDS spreads. 

226. Because Defendants employed acts and techniques that were calculated to 

wrongfully conceal the existence of such illegal conduct, Plaintiff and the members of the Class 

could not have discovered the existence of this unlawful conduct any earlier than its public 

disclosure in July 2009. 

227. Because the alleged conspiracy was self-concealing and affirmatively concealed 

by Defendants and their co-conspirators, Plaintiff and the members of the Class had no 

knowledge of the alleged conspiracy, or of any facts or information that would have caused a 

reasonably diligent person to investigate whether a conspiracy existed, until July 2009, when the 

DOJ confirmed that its Antitrust Division was investigating anti-competitive practices in the 

credit derivatives clearing, trading and information services industries.  See ¶ 191. 

228. For these reasons, the statute of limitations applicable to Plaintiff’s and the 

Class’s claims was tolled and/or did not begin to run until July 2009. 

XI. CLAIMS FOR RELIEF 

COUNT I 

AGAINST THE DEALER DEFENDANTS 

(Contract Combination or Conspiracy to Fix, Raise,  

Maintain or Stabilize CDS Spreads in Violation of  

§ 1 of the Sherman Antitrust Act, 15 U.S.C. § 1 and 

§ 4 of the Clayton Act, 15 U.S.C. §§ 15(a) and 26) 

 

229. Plaintiff re-alleges and incorporates the preceding allegations of this Complaint 

with the same force and effect as if fully restated herein. 

230. Defendants entered into and engaged in a contract, combination or conspiracy in 

unreasonable restraint of trade in violation of § 1 of the Sherman Act and § 4 of the Clayton Act. 
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231. The contract, combination or conspiracy consisted of a continuing agreement, 

understanding or concerted action between and among Defendants and their co-conspirators in 

furtherance of which Defendants fixed, raised, maintained or stabilized bid-ask spreads on CDS 

transactions during the Class Period.  Defendants’ conspiracy constitutes a per se violation of the 

federal antitrust laws and is, in any event, an unreasonable and unlawful restraint of trade. 

232. Each of the Defendants acted with full awareness of the anti-competitive purpose 

of the conduct into which they were entering and the manner thereof.  Defendants exercised their 

independent judgment and skill to effectuate the purposes of the unlawful restraint of trade (i.e., 

to fix, raise, maintain or stabilize bid-ask spreads on CDS transactions during the Class Period). 

233. Defendants’ conduct, and its resulting impact on the bid-ask spreads on CDS 

transactions, occurred in or affected interstate and international commerce. 

234. As a proximate result of Defendants’ unlawful conduct, Plaintiff and members of 

the Class have suffered injury to their business or property. 

235. Plaintiff and members of the Class are each entitled to treble damages for 

Defendants’ violations of the Sherman Act alleged herein and a permanent injunction restraining 

Defendants from engaging in additional anti-competitive conduct. 

COUNT II 

AGAINST ALL DEFENDANTS 

(Conspiracy to Monopolize the CDS Market in Violation of  

§ 2 of the Sherman Act, 15 U.S.C. § 2) 

 

236. Plaintiff re-alleges and incorporates the preceding allegations of this Complaint 

with the same force and effect as if fully restated herein. 

237. Defendants acquired, willfully maintained, and unlawfully exercised monopoly 

power in the relevant market by their deliberate conduct to monopolize the sell-side of the CDS 

market and therefore control, inter alia, the dissemination of information, selling rules and 
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standards, and pricing in the CDS market.  Defendants accomplished the foregoing through, inter 

alia, their ownership and control of Markit Group, ISDA, ICE and DTCC. 

238. During the Class Period, Defendants had the power to, and did in fact, fix, raise, 

maintain or stabilize bid-ask spreads on CDS transactions.  There is no legitimate business 

justification for Defendants’ actions and the conduct through which they acquired and 

maintained monopoly power in the relevant market. 

239. The anti-competitive effects of Defendants’ conduct far outweigh any ostensible 

competitive benefits or justifications. 

240. In violation of § 2 of the Sherman Act, Defendants attempted to monopolize and 

did monopolize the relevant market by fixing, raising, maintaining or stabilizing bid-ask spreads 

on CDS transactions during the Class Period. 

241. By engaging in their manipulative activities during the Class Period as alleged 

herein, Defendants set the prices of CDS transactions during the Class Period in order to benefit 

therefrom. 

242. Defendants’ unlawful price control of the relevant market during the Class Period 

reflects monopoly power. 

243. Defendants’ conduct and its resulting impact on the relevant market occurred in 

and/or affected interstate and international commerce, which had a direct, substantial and 

reasonably foreseeable effect on U.S. commerce. 

244. Defendants also attempted and conspired to monopolize the relevant market, and 

fix, raise, maintain or stabilize bid-ask spreads on CDS transactions.  As alleged herein, 

Defendants’ unlawful conduct in the relevant market artificially set and directly impacted bid-ask 

spreads on CDS transactions. 
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245. Plaintiff and members of the Class have been injured in their business or property 

by Defendants’ conspiracy to monopolize, attempted monopolization and monopolization of the 

relevant market.  Without limiting the foregoing, Plaintiff and members of the Class have paid 

artificial prices on CDS transactions as a result of Defendants’ anti-competitive conduct in 

violation of § 2 of the Sherman Act. 

246. Defendants’ anti-competitive conduct had severe adverse consequences on 

competition and market/price transparency.  Plaintiff and other members of the Class were 

deprived of normal, competitive prices and were subjected to artificially set prices as a result of 

Defendants’ unlawful and manipulative conduct.  As a consequence thereof, Plaintiff and the 

Class suffered financial losses and were, therefore, injured in their business or property.  Plaintiff 

and members of the Class are entitled to treble damages for the violations of the Sherman Act 

alleged herein. 

COUNT III 

AGAINST ALL DEFENDANTS 

(Unjust Enrichment And Restitution/Disgorgement) 

 

247. To the extent that Defendants benefited from their extensive unlawful acts, they 

necessarily did so by forcing Plaintiff and members of the Class to pay artificial prices on CDS 

transactions during the Class Period.  

248. It would be inequitable under unjust enrichment principles in the District of 

Columbia and of all fifty states, except Ohio and Indiana, for Defendants to be permitted to 

violate that rule set and still retain the benefit that Defendants obtained from such violation and 

at the expense of Plaintiff and members of the Class. 

249. Equity and good conscience require restitution by Defendants. 
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250. Each Defendant should pay restitution or its own unjust enrichment to Plaintiff 

and members of the Class. 

XII. PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:  

(A) For an order certifying this lawsuit as a class action pursuant to Rules 23(a), 

(b)(2) and (b)(3) of the Federal Rules of Civil Procedure and designating Plaintiff as Class 

Representative and its counsel as Class Counsel;  

(B) For a judgment awarding Plaintiff and the Class treble damages against 

Defendants as a result of their unlawful anti-competitive conduct alleged herein under applicable 

federal antitrust law; 

(C) For a judgment awarding Plaintiff and the Class the amount of Defendants’ unjust 

enrichment; 

(D) For an award to Plaintiff and the Class of their costs of suit, including reasonable 

attorneys’ and experts’ fees and expenses; and 

(E) For such other and further relief as the Court may deem just and proper.  

XIII. DEMAND FOR JURY TRIAL 

Plaintiff hereby demands a jury trial.  

Dated:  July 29, 2013   Plaintiff, 

By:       s/Marvin A. Miller    

Marvin A. Miller 

Matthew E. VanTine 

MILLER LAW LLC 
115 S. LaSalle Street, Suite 2910 

Chicago, IL  60603 

Telephone:  312-332-3400 

E-mail:  mmiller@millerlawllc.com 

              mvantine@millerlawllc.com 
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 Christopher Lovell  

Ian T. Stoll 

LOVELL STEWART HALEBIAN JACOBSON LLP 

61 Broadway, Suite 501 

New York, NY  10006 

Telephone:  212-608-1900 

Email:  clovell@lshllp.com 

             istoll@lshllp.com 

 

William H. Narwold 

MOTLEY RICE LLC 

One Corporate Center 

20 Church St., 17th Floor 

Hartford, CT  06103 

Telephone:  860-882-1681 

Email:  bnarwold@motleyrice.com 

 

Michael M. Buchman 

MOTLEY RICE LLC 

275 Seventh Ave., 2nd Floor 

New York, NY  10001 

Telephone:  212-577-0040 

Email:  mbuchman@motleyrice.com 

 

David Kovel 

KIRBY MCINERNEY LLP 

825 Third Avenue, 16th Floor 

New York, NY  10022 

Telephone:  212-371-6600 

Email:  dkovel@kmllp.com 

 

Attorneys for Plaintiff 
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