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IN THE CIRCUIT COURT OF CLAY COUNTY, MISSISSIPPI C ép 6/ /4 5
PLA]?% &/

MOSSY OAK PROPERTIES, INC,

V. ’ CAUSE NO. (4‘ [5 - 00k9

BIOVENTURE INVESTMENTS, LLC and

KERRY S. JOHNSON | DEFENDANTS
COMPLAINT

COMES NOW Plaintiff, Mossy Oak Properties, Inc. (sometimes referred to herein as
“MOP”) by apd through its attorney, and files this Complaint seeking, among other things: (i)
declaratory relief: (ii) permanent injunctive relief against Defendants; (iii) an accounting from
Defendants; and (iv) to recover damages and ofher relief from Defendants Bioventure

| Investments, LLC (sometimes referred to herein as “Bioventure”) and Kerry Johnson (sometimes
referred to herein as “Johnson”)(Bioventure ané Johnson are sometimes referred to herein
collectively as “Defendants”) arising from the breach by Defendants of two franchise agreements
entéred into with MOP and Defendant Johnson’s breach of the Personal Guaranty (as hereinafter
defined), and would show unto tﬁe Court the following:
Parties, Jurisdiction and Venue

Lo Plaintiff Mossy Gak Properties, Inc. is a corpbration_in good-tstanding,'-,o;ganiz@{‘l-.. S -

and existing pursuant to the laws of the State of Delaware. MOP is qualfﬁed to do business in
Mississippi by the Secretary of State of the Sta;e of Mississippi and has its principal place of
business in Mississippi.

2. Defendant Bioventure Investments, LLC i.s‘ a limited liébility company organized
~ pursuant to the léwsv of the State of Missouri with its principal place of business in Missouri.

Bioventure may be served with process upon its registered agent, Kerry Johnson at 4012 East

Jackson Boulevard, Jackson, MO 63755, - F”—ED Cgbﬁ‘{w |
| MAR 2 7 2013
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3. Upon infonnaﬁon and belief, Defendant Kerry S. Johnson is an adult resident -
citizen of Cape Girardeau County, Missouri and may be served with.process at 4012 East
Jackson Boulevard, J acksdn, MO 63755 or wherever he may be found.

4. This Court has jurisdiction over this action pursuant to Miss. Code Ann. § 9-7-81
and §13-3-57. Additionally, Defendants Bioventure and Johnson have each waived all objeéti011s
to personal jurisdiction and haye consented to the jurisdiction of this Court pursuant to Section
20.1 of the separate Franchise Agreements (as hereinafter defined) as well as the Personal

Guaranty (as he_reinafter defined) signed by Defendant Johnson.

5. Venue is proper in this Court pursuant to Miss. Code Ann. § 11-11-3 because the

substantial acts and omissions which are the subject of this litigation occurred in Clay County,
Mississippi, Plaintiff is a resident of Clay County, Mississippi and because Defendants have each
waived all objectioﬁs to venue and consented to venue in this Court pursuant to Section 20.1 of
the separate Franchise Agreements as well as the Personal Guaranty sighed by Defendant |

Johnson,

Facts

Naturc of the Dlspute

o e e S S e

6. MOP is a franchlsor of “Mossy Oak Propertxes®” Leal cstate brokerage ofﬁces

~ throughout the United States.

7. This is a claim by MOP for declaratory relief, permanent injunctive relief,
accounting and damages and other relief arising from multiple material breaches by Defendant
‘Bioventure ahd Defendant johnsdn of two (2) separate Franchise Agreements entered into by

and between Defcndants Bioventure/Johnson and Mossy Oak Propertles Inc. and from

F”_.ED cOUNTY |

| MAR 27 201

Defendant Johnson’s breach of the Personal Guaranty as follows:




“Jackson Franchise Agreemen(” and the franchise itself will be referred to herein as the
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8. Effective as of March 6, 2009, Defendants entered into that certain franchise
agreement with MOP whereby Defendants established a Mossy Oak Properties® franchise
covering the territory of Howell County, Missouri' (the “West Plains Franchise Agreement”).
Defendants have failed to pay royalties for 2012 -as .rcquiréd under the West Plains Franchise
Agreement and have otherwise materially breached Sections 7, 8,11.3.2,11.2.7, 11.3.3, 11.3.4,
11.3.9 and 11.3.10 of the West Piains Franchise Agreement necessitating the “for cause”
termination of the West Plains Franchise Agreement by MOP. Additionally, upon information
and belief and based on certain representations/admissions made by Defendant Johnsonz,
Defend_ants’have also féiled to pay royalties as required under Section 7 of the West Plains
Franchise Agreement for the years 2009-2011. Defendants’ material breaches of and the

resultant termination of the West Plains Franchise Agreement have resulted in damage to the

" Mossy Oak Properties® brand and a loss of future royalties to MOP.

9. Effective as of November 1, 2006, Defendants entered into that certain franchise
agreement'with MOP whereby Defendants established a Mossy Oak Properties@ franchise
covering the territory of Cape Girardeau County, Missouri® (the “Jackson Franchise

Agreement”). Defendants have failed to pay royalties for 2012 as required under the Jackson

R . 2ia st e Tobamare

t and have otherwise mziterially,breached Sectfdns 7,8, 1 1.2.7 and 1153 of )

Franchise Agreemen
the Jackson Franchise Agreement (in addition to numerous provisions of the West Plains

Franchise Agreement) necessitating the “for cause” termination of the Jackson Franchise

Agreement by MOP. Additionally, upon information and belief and based on certain -

1 Because this franchise was based in West Plains, MO, this franchise agreement will be referred to herein as the

“West Plains Franchise Agreement” and the franchise itself will be referred to herein as the “West JHains i "
Franchise.” . FILED Cgl’]ﬁYTY _

2 See Exhibit 10. ‘
3 Because this franchise was based in Jackson, MO, this franchise agreement will be referred to herpin.
“Jackson Fianchise.”
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representations/admissions made by Defendant Johnson*, Defendants have also failed to pay
royalties as required under Section 7 of the Jackson Franchise Agreement for the years 2007-
2011. Defendants’ material breaches of and the resultant termination of the Jackson Franchise

Agreement have resulted in damage to the Mossy Oak Properties® brand and a loss of future

royalties to MOP.

10.  In addition/to claims agail.lst Defendant Johnson for breach of the Franchise
Agreementss, MOP’s claim against Defendant Johnson is also based on the “Guaranty and
Assumption of Obligations” (hereinafter referred to as the “Personal Guaranty’) that was
executed by Johnson, whereby Johnson personally, abselutely and uneonditionaliy guaranteed all
obligations under each of the Franchise Agreements. Defendant Johnson has breached the

Personal Guaranty and such breach has resulted in damage to MOP.

1.  Upon information and belief, Defendants have in practice, accepted and ratified
the separate terminations of both Franchise Agreements, by abaﬁdoning both franchises and by
no longer» using the “Mossy Oak Propeﬁies System” and “Mossy Oak Properties Marks” as those
terms are deﬁned in the Francﬁise Agreements.

Defendants’ Breaches of the West Plains F ranchlse Agreement.

12 Effectwe as of March 6 2009 MOP and Defendants entered mto the West ”
Plains Franchise Agreement whereby Defendants established a Mossy Oak Properties® franchise
in Howell County, Missouri. The West Plains Franchise Agreement was for a term of ten (10)
years and at all times relevant hereto, the West Plains Franchise Agreement was a valid,

enforceable contract between Defendants and MOP, See Exhibit 1.

13. Addi‘tionally and on March 6, 2009, Defendant Johnson executed the “Guaranty

See Exhibit 10.
5 When refercnced together, the West Plains Franchise Agreement and the Jackson Franclnse A;,rc nElHu:E-D COUNTY

referred Lo herein collectively as the “Franchise Agreements.”
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and Assumption of Obligations” personally, absolutely and unconditionally guaranteeing all
- obligations whatsoever under the West Plains Franchise Agreement, as well as any/all other

franchise agreement(s) between the parties. See Exhibit 2.

14.  Prior to the execution of the West Plains Franchise Agreement, Defendant

Johnson transferred/assigned forty-nine percent (49%) of his interest in the West Plains
Franchise to Curt Dobbs theréby making Curt Dobbs a minority owner of the West Pains
Franchise. See Exhibit 3.

15. At all times relevant hereto, Defendant Johnson was the majority owner and sole
personal guarantor of the West Plains Franchise Héwever, Curt Dobbs was the managing bréker
of the West Plains Franchise and responsible for the day-to-day operétion of the franchise.

| 16.  On May 4, 2010, Defendant Johnson and Curt Dobbs executed the “Ownership
Assignment” whereby MOP consented to Johnson’s transfer/assigniment to Curt Dobbs and
whereby Curt Dobbs agréed to abide by the terms and conditions set forth in the West Plains
- Franchise Agree}ment. See Exhibit 4.
| 17.  Section.11.3.2 of the West Plains Franchise Agreement requires the franchisee
(Defendants) to: |
| “Diiigétltl-y, fhit:i;lfuliy and continuously conduct a
Mossy Oak Properties franchise at the Approved
Office Location, which shall be open during regular
business hours that are customary in your area.”
See West Plains Franchise Agrgement, §11.3.2.

18. On or about March 30, 2012, MOP leamned that Curt Dost and Defendants had

failed to compiy with Section 11.3.2 of the West Plains Franchise Agreement resulﬁﬁg in a

defaulfby Defendants of Section 11.3.2 of the West Plains Franchise Agreement. Pursuant to the

West Plains Franchise Agreement, MOP notified Curt Dobbs and & fe
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See Exhibit 5.

19.  Despite written notice of such default, Curt Dobbs and Defendants failed to cure
their violation/default of Section 11.3.2 of the West Plains Franchise Agreement within the
allowed thirty (30) day cure period thereby materially breaching Section ~11.3.2 of the West
Plains Franchise Agreement,

20.  Section 11.2.7 of the West Plains Franchise Agreement prohibits any franchisee
(or “Affiliate”) from engaging in any action that would be considered a “Conflict of Interest”
under the West Plains Franchise Agreement. Section 11.2.7 states in pertinent part:

“Without our prior written consent, neither you nor

your Affiliates shall, during the term of this

Agreement, directly or indirectly (individually, or as

an  officer, director, shareholder, partner,

Responsible Broker or otherwise) operate, manage, .
own or have an interest in (1) any real estate

business other than the business to be operated

under this Agreement or under another agreement

with us or (2) any other business that may be in

competition with us.”

* See West Plains Franchise Agreement, §11.2.7.

21. On or about April 19, 2012, MOP leamed that Curt Dobbs (who is considered an

“Affiliate” under the West Plains Franchise Agreement), established a competing real-estate - - -wommsm v pasitnss

brokerage company whilc maintaining his forty-nine (49%) interest in the West Plains Franchise
and in -viélation/default of Section 11.2.7 of the West Plains Franchise Agreement. See Exhibit
. .

22.  Again and despite written notice of this ae‘fault (See Exhibif 7), Defendants failed
to cure such violation/default on o; before the expiration of the thirty (30) day cure period

thereby materially breaching Section 11.2.7 of the West Plains Franchise Agreement.

23.  Additionally and at some point in 2012, MOP leamed hat Deferidant Johnson

FILED oSNty
MAR 27208 |
/QM«I D Tamasom Ny
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also had established a company called Kingdom Quest Realty, LLC, a compeling real estate
brokerage company, while maintainiﬁg his majority ownership interest in the West Plains
Frarnchise and in violation/default of Section 11.2.7 of the West Plains Franchise Agreement. See
Exhibit 8. Upon 1'nfommtion and belief, Defendant Johnson’s intent in establishing and
operating Kingdom Quest Realty, LLC was to avqid having to pay royalties to MOP by diverting
certain real estate closings from MOP to Kingdom Quest Realty thereby defrauding MOP out of
royalties to which MOP would have otherwise been entitled under Section 7 of the West Plains
Franchise Agreement, , |

24.  Defendant Johnson’s self-acknowledged (See Exhibit .9) establishment and
opération of Kingdom Quest Realty, LLC in direct competition with MOP and while maintaining
his majority ownership interest in the West Plains Franchiée constitutes yet another material
breach by Defendants of Section' 11.2.7 of the West Plaiﬁs Franchise Agreement.

25.  Section 11.3.3 of the West Plains Franchise Agreement grants MOP the right to
audit the West PI§i11s Franchise and states that the frénchisce (Defendants) shall:

“..allow [Mossy Oak Properties] to make .

inspections of your business and...you will make
your books, bank statements, tax returns and

Properties]...”

See West Plains Franchise Agreement, §11.3.3:

26. Baséd on the multiple material breaches of the West Plains Franchise Agreement
as well as certain representations/admissions made by Defendant Johnson that the Defendants
had engaged in stealing and embezzling from MOP (See Exhibit 10), MOP requésted, on several
occaﬁions, that Defendants submit to an audit of the West Plains Franchise. (See Exhibit 11).

27.  Despite such requests for audit and written notices of default (See Exhibit 12),

FILED oS0 |
MAR 2 7 201
}Zc«.k ‘D‘M«m»- e
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Defendants failed to produce all documents requested which, prevented MOP from conducting
the audit thereby constituting a material breach of Section 11.3.3 of the West Plains Franchise
Agreement,
| 28.  Sections 11.3.4 and 11.3.9 of the West Plains Franchise Agreement requires the
franchisee (Defendants) to adhere to certain levels of ethical standards and professionalism.
Defendant Johnson’s represenl'atioﬁs/admissions that the Defendaﬁts have “stolen” and
" 11.3.9 as well as Section 7 (Franchise Royalty Fees) of the West Plains Franchise Agreement.
29.. Additionally, MOP received multip]e‘third party complaints regarding the West
Plains Franchise, each of which constitutes a seiaarate breach of Sections 11.3.4 and 11.3.9 of the
West Plains Franchise Agreement. —
30.  Additionally, Defendants have féiled to pay minimum royalties and fees for 2012
in the-amount of $6,428.40 as réquired under Sections 7 and 8 of the West Plains Franchise
Agreement constituting yet ‘another breach by Defeﬁdants of the West Plains Franchise

Agreement. See Exhibit 13.

31. Fmally, upon information  and behef and based on certain

SRR e T G T R e Loba At e - e e

e o Coo ; =

representatlons/admlssmm made by Defendant Johnson®, Defendants have also falled to pay

royalties as required under Section 7 of the West Plains Franchise Agreement for the years 2009-

2011.

32.  As a result of the multiple breaches of the West Plains Franchise Agreement,
MOP was forced to terminate the West Plains Franchise Agreement “for cause” effective

January 21, 2013. See Exhibit 14.
sonted and ratified

33.  Upon information and belief, Defendants have.in 71&0_'6‘[}\.“ v
FILED coonry -
- 6 See Exhibit 10. : »

" See Exhibi MAR 9 7 201
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the termination of the West Plains Franchise Agreement, by abandoning the West Plains
Franchise and by no longer using the “Mossy Oak Properties System” and “Mossy Oék
Properties Marks” as those terms are defined in the West Plains Franchise Agreement.

34, MOP has fully perforimed as required under the West Plains Franchise Agreement
and has never committed any material breach or default under the West Plains Franchise
Agreement.

35.  As a direct, proximate and foreseeable result of Defendants’ multiple material
breaches of the West Plains Franchise Agreément, MOP has suffered substantial damage as
described herein.

36.  Due to Defendant’s muitiple material breaches of the West Plains Franchise
Agreement and by virtue of the Personal Guaranty, MOP is entitled to recover from Defendants,
jointly and severally, dgmages related to such breaches including but not limited to: (i) the sum
of $6,428.40 in minimum royalties and fees for 2012 owed by Defehdants pursuant to Sections 7A
and 8 of the West Plains Franchise Agreement; (ii) any and all ‘ro‘yaltie_s due as required under
Section 7 of the West Plains Franchiée Agreement for the years 2009-2011; (iii) liquidated

damages in the amount of $16,800.00 pursuant to Section 17.1 of the West Plains Franchise

:‘Agreement (w) addxtlonal Acdo“mmon Iaw actual and/or compensdtory damages pursuant to
Section 17.2 of the West Plains Franchise Agreement in an amount to be determined at trial; (v)
reasonable atto'rnejr’s fees, costs and expeﬁses pﬁrsuant to Sections 20.2 and 21.8 of the West
Plains Franchise Agreement; and (vi) post-judgment interest at the legal rate from and after the

date of entry of judgment.

Defendants®’ Breaches of the Jackson Franchise Agreement.

37.  Effective as of November 1, 2006, MOP_drid Def: gred into the Jackson
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Franchise Agreement whereby Defendants estaBlished a Mossy Oak Properties® francﬁise in
Cape Girardeau County, Missouri. The Jackson Franchise Agreement was for a term of ten (10)
years and at all times relevant hereto, the Jackson Franchise Agreement was a valid, enforceable
contract between Defendants and MOP. See Exhibit 15.

38. ‘By virtue of the Personal Guaranty executed by Defendant Johnson, Defendant
Johnson personally, absolutely and unconditionally guaranteed all obligétions whatsoever undelr
the Jackson Franchise Agreement. See Exhibit 2.

39. At. all times relevant hereto, Defendant Jolmso;i was the majority owner, sole
personal guarantor and the managing b.roker of the Jackson Franchise.

40.  Section 11.2.7 of the Jackson Franchise Agreement prohibits any franchisee from
engaging in any acti‘on that woﬁld be considered a “Conflict of Interest” under the Jackson
Franchise Agreement. Section 1 1.2_.7' states in pertinent part:

“Without our prior -written consent, neither you nor
your Affiliates shall, during the term of this
Agreement, directly or indirectly (individually, or as
an officer, director, sharcholder, - -partner,
Responsible Broker or otherwise) operate, manage,

own or have an interest in (1) any real estate
business other than the business to be operated

~==:--under this-Agreement-or-under apother-agreement. - = - s e

with us or (2) any other business that may be in
competition with us.”

See Jackson Franchise Agreement, §11.2.7.

41. At some point in 2012, MOP learned that Defendant Johnson established a
company called Kingdom Quést Realty, LLC, a competing real estate brokerage compary, wlﬁlg
maintaining his majority owneréllip interést in the Jackson Franchise and in violation/default of
Section 11.2.7 of the Jackson Franchise Agreement. See Exhibit 8.

42.  Upon information and belief, .Defengs {Gf Enggh@f‘lgmt in establishing and
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operating Kingdom Quest Realty, LLC was to avoid having to pay royalties to MOP by diverting
certain real estate closings from MOP to Kingdom Quest Realty thereby defrauding MOP out of

royalties to which MOP would have otherwise been entitled under Section 7 of the Jackson

Franchise Agreement.

43,  Defendant Johnson’s self-acknowledged (See Exhibit 9) establishment and -

operation of Kingdom Quest Realty, LLC in direct competition with MOP and while maintaining
his majority ownership intcrest in the Jackson Franchise constitutes yet another material breach
by Defendants of Section 11.2.7 of the Jackson Franchise Agreement. '
44,  Section 11.3.3 of the Jackson Franchise Agreement grants MOP the right to audit
the Jackson Franchise and states that the franchisee (Defendants) shall:
« ..allow [Mossy Oak Properties] to make
inspections of your business and...you will make
your books, bank statements, tax returns and

records available for...audit by [Mossy Oak
" Properties]...”

See Jackson Franchise Agreement, §11.3.3.

45.  Based on the multiple ‘material breaches by Defendants of the West Plains

~ Franchise Agreement as well as the Jackson Franchise Agreement, MOP requested, on several o

occasions, that Defendants submit to an audit of the Jackson Franchise. (See Exhibit 16).

46.  Despite such requests for audit and written notices of default (See Exhibit 17),
Defendants failed to produce all documents requested which, prevented MOP from conducting
the audit thereby constituting a material breach of Section 11.3.3 of the Jackson Franchise

Agreement.

47.  Additionally, Defendants have failed to pay minimum royalties and fees for 2012

in the amount of $8,304.60 as requlred under Sections 7 and. & of-the Jackson Franchise

TFILED cohﬁﬂ
1 MaR 27 2013
y D oS> g |
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Agreement constituting yet another material breach by Defendants of the Jackson Franchise
Agreement. See Exhibit 18,

48. Finélly, upon information and  belief and based on certain
reptesentations/admissions méde by Defendant Johnson’, befendants have also failed to pay
royalties as required under Section 7 of the Jackson Franchise Agreement for the years 2006-
2011.

49.  As aresult of the multiple material breaches of the Jackson Franchise Agreement
(and pursuant to the “cross-termination” provision in Section 15.2.1 of the Jackson Franchise
Agreement allowing termination of the Jackson Franchise Agreement based on the multiple
material breaches by Defenda;lt of the West Plains Franchise Agreement), MOP was forced to
terminate the Jackson Franchise Agl'eement “for cause” effective February 25, 2013. See Exhibit
19. |

50.  Upon information and belief, Defendants have in practice, accepted and ratified
the termination of the Jackson F rau‘chisc Agreement, by abandoniné the Jackson Franchise and
by no longer using the “Mossy Oak Properties System” and “Mossy Oak Properties Marks” as
those terns are defined in the West Plains Franchise Agreement.

51 MOP ha_s fully perfonnedéw 'rec‘l-ui‘r.edﬂl.lﬁ;ier thé T a:irclvcsonwF ranéhisé Aéeerﬁént aﬁd

has never comumitted any material breach or default under the Jackson Franchise Agreement.

52.  As a direct, proximate and foreseeable result of Defendants’ multiple material -

breaches of the Jackson Franchise Agreement, MOP has suffered substantial damage as

described herein.

53. Due to Defendant’s multiple material breaches of the Jackson Franchise

Agreement and by virtue of the Personal Guaranty, MOP is entitled to recover from Defendants,

See Exhibit 10. | . L MAR ) 7 2["3
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Jjointly and severally, damages related to such breaches including but not limited to: (i) the sum
of $8,304.60 in minimum royalties and fees for 2012 owed by Defendants pursuant to Sections 7
and 8 of the Jackson Franchise Agreement; (ii) any and all royalties due as required under
Section 7 of the Jackson Franchise Agreement for the years 2007-2011; (iii) liquidated damages
in the amount of $16,800.00 pursuant to Section 17.1 of the Jackson Franchise Agreement; (iv)
additional common law, actual and compensatory damages pursuant to Section 17.2 of the
Jackson Franchise Agreement in an amount to be determined at trial; (v) reasonable gttomey’s
fees, costs and expenses pursuant to Sections 20.2 and 21.8 of the Jackson Franchise Agreement;
and (vi) post-judgment interest at the legal rate from and after the date of entry of judgment.

Causes of Action

CountI. Declaratory Relief Regarding the West Plains Eranchise Agreement.

54.° Pe.lragraphs | through 53 of this Complaint are incorporated herein by reference
and made part hereof. | ‘ |

55.  Effective as of March 6, 2009, MOP and Defendan_ts entered into the West Plains
Franchise Agreement whereby Defendants established a Mossy Oak Properties® frénchise in

Howell County, Missouri. The West Plains Franchise Agreement was for a term of ten (10) years

and at all times relevant hereto, the West Plains Franchise Agreement was a valid, enforceable

contract between Defendants and MOP. See Exhibit 1.

56.  During the term of the West Plains Franchisc Agreement, the Defendants

materially breached Sections 7, 8, 11.3.2, 11.2.7, 11.3.3, 11.3.4 and 11.3.9 of the West Plains

Franchise Agreement as follows:

@) Failure of Defendants to pay minimum royalties and fees for 2012 in the amount
of $6,428.40 as required under Sections 7 and 8 of the West Plains Franchise

Agreement; 7 F“_ED 08 b’l‘q‘fw .
. MAR 27 203
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(it)  Failure to pay royalties as fequired under Section 7 of the West Plains Franchise
Agreement for the years 2009-2011;

(iii)  Defendants’ failure to maintain regular business hours in violation of Section
11.3.2 of the West Plains Franchise Agreement;

(iv)  Curt Dobbs’ (Dobbs and Associates Real Estate Investments, LLC) conflict of
interest in violation of Section 11.2.7 of the West Plains Franchise Agreement;

W) Defendant Johnsons’ (Kingdom Quest Realty, LLC) conflict of interest in
violation of Section 11.2.7 of the West Plains Franchise Agreement;

(vi)  Defendant Johnson’s representation/admission that Defendants have stolen and
embezzled from MOP in violation of Sections 7, 11.3.4, 11.3.9;

(vii) Defendants’ failure to fully comply with Mossy Oak Properties’ request for
documents/records pursuant to Section 11.3.3 of the West Plains Franchise

Agreement; and

(viii) The multiple complaints against the West Plains Franchise in violation of
Sections 11.3.9 and 11.3.10 of the West Plains Franchise Agreement.

57.  As a result of the multiple breaches of the West Plains Franchise Agreement,
MOP was forced to terminate the West Plains Franchise Agreement “for cause” effective
January 21, 2013. See Exhibit 14.

58. By abandoning the West Plains Franchise and by no longer using the “Mossy Oak
PrOpemes System” and “Mossy Oak Propertles Marks” as those terms are defined in the West
. Plams Franchlse Agreement Defendants have in p1actlce ﬂaccepted and ratlﬁed the termmatlon
of the West Plains Franchise Agreement. However, Defendants have not affirmatively confirmed
such acceptance/ratification in writing or otherwise responded to MOP’s notice of termination
nor can MOP iudependently' verify that Defendants have ceased using the “Mossy Oak |
Properties System” and “Mossy Oak Properties Marks.”

59.  Accordingly, an actual existing and bona fide controversy exists between MOP

and Defendants as to whether or not the West Plains Franchlse Agrecmcnt was properly
FlLED oSNty

~ MAR 2720
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termipated by MOP. Pursuant to Rule 57, Miss. R. Civ. P., MOP seeks a declaration of its rights
\ under the West Plains Franchise Agreement with respect to Defendants. Specifically, MOP seeks
a declaration that ‘the West Plains Franchise Agreement was properly terminated effective
January 21, 2013.
60.  WHEREFORE, PREMISES CONSIDERED, Pursuant to Rule 57, Miss. R. Civ.
P, MOP secks a declaration of its rights under the West Plains Franchise Agreement with
‘respect to Defendants. Specifically, MOP seeks a declaration that the West Plains Franchise
Agreement was properly terminated effective January 21,‘ 2013.

Count L. Breach of the West Plains Franchise Agreement.

61.  Paragraphs ] through 60 of this Cmﬁp]eint are incorporated herein by reference -

and made part hereof.

62. Effective as of March 6, 2009, MOP and Defendants entered into the West Plains

Franchlse Agreement whereby Defendants establlshed a Mossy Oak Properties® franchise in
Howell County, Missouri. The West Plains Franchise Agreement was for a term of ten (10) years
and at all times relevant hercto, the West .Plains Franchise Agrecment was a valid, enforceable
contract between Defendants and MOP. See Exhibit 1.

63. Durmg the term of the West Plams Franchlse Agleement thc Defeﬁdants
materially breached Sections 7, 8, 11.3.2, 11.2.7, 11.3.3, 11.3.4 and 11.3.9 of the West Plains

Franchise Agreement as follows:

(ix)  Failure of Defendants to pay minimum royalties. and fees for 2012 in the amount
of $6,428.40 as required under Sectlons 7 and 8 of the West Plains Franchise

Agreement;
(x)  Failure to pay royalties as required under Section 7 of the West Plains Franchise

Agreement for the years 2009-2011; , SORT
' I FILED cGunty

MAR 27 2083

Stk D Hasad>= \F*

Case: 1:13-cv-00084-SA-DAS Doc #: 2 Filled: 04/26/13 15 of 25 PagelD #: 21




Case: 1:13-cv-00084-SA-DAS Doc #: 2 Filed: 04/26/13 16 of 25 PagelD #: 22

(xi)  Defendants’ failure to maintain regular business hours in violation of Section
11.3.2 of the West Plains Franchise Agreement;

(xif)  Curt Dobbs’ (Dobbs and Associates Real Estate Investments, LLC) conflict of
interest in violation of Section 11.2.7 of the West Plains Franchise Agreement;

(xiii) Defendant Johnsons’ (Kingdom Quest Realty, LLC) conflict of interest in
violation of Section 11,2.7 of the West Plains Franchise Agreement;

. (xiv) Defendant Johnson’s representation/admission that Defendants have stolen and
embezzled from MOP in violation of Sections 7, 11.3.4, 11.3.9;

(xv) Defendants’ failore to fully comply with Mossy Oak Properties’ request for
documents/records pursuant to Section 11.3.3 of the West Plains Franchise

Agreement; and ‘

(xvi) The multiple complaints against the West Plains Franchise in violation of
Sections 11.3.9 and 11.3.10 of the West Plains Franchise Agreement.

64.  As a result of the muitiple breaches of the West Plains Franchise Agreement,
MOP was forced to terminate the West Plains Franchise Agreement “for cause” effective
January 21, 2013. See Exhibit 14.

65.  Defendants have, in practice, accepted and ratified the termination of the West
Plains Franchise Agreement, by abandoning the West Plains Franchise and by no longer using
the “Mossy Oak Properties System™ and ‘.‘Mossy Oak Properties Marks” as those terms are

sz B T

-defined in the West Plains Franchise Agreement. : R i

66. As a direct, proximate and foreseeable result of Defendants’ multiple material
breaches of the West Plains Franchise Agreement, MOP has suffered substantial damage as
described herein.

67.  MOP has fully performed as required under the West Plains Franchise Agreement
and has never committed any material breach or default under the West Plains Franchise

~ Agreement.

68.  WHEREFORE, PREMISES CONSIDERED, MOP js-¢uiiitie
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demands judgment against Defendant Bioventure Im./estments, LLC and Defendant Kerry S.
Jolmson, jointly and severally, for damages related to Defendats’ material breaches of the West
Plains Franchise Agreement including but not limited to: (i) the sum of $6,428.40 in minimum
royalties and fees for 2012 owed by Defel1da11ts pursuant to Sections 7 and 8 of the West Plains
Franchise Agreemerit; (ii) any and all royalties due as required under Section 7 of the West
Plains Franchise Agreement for the years 2007-2011; (iii) liquidated damages in the amount of
$16,800.00 pursuant to Section 17.1 of the West Plains Franchise Agreement; (iv) additional
common law, actual and/or compensatory damages pursuant to Section 17.2 of tﬁe West Plains
Franchise Agreement in an amount to be determined at trial; (v) reasonable attorney’s fees, costs
and expenses pursuant to Sections 20.2 and 21.8. of the West _Pleins Franchise Agreement; and
~ (vi) post-judgment interest at the legal rate from and after the date of entry of judgment.

Count IIL.  Declaratory Relief Regarding the Jackson Fianchise Agreement.

69.  Paragraphs 1 through 68 of this Complaint are incorporated herein by reference

and made part hereof.

70.  Effective as of November 1, 2006, MOP and Defendants entered into the Jackson

Franc]use Agreement whereby Defendants established a Mossy Oak Propert1es® franchise m_

) Cape Glrardeau County, MlSSOUl‘l TheJ 'wkson Franchlse Agreement was for 4 term of ten ( 10)
years and at all times relevant hereto, the Jackson Franchise Agreement was a valid, enforceable
contract between Defendants and MOP. See Exhibit 15.

71.  During the term of the Jackson Franchise Agreement, the Defendants materially
breached Sections 7, 8, 11.2.7 and 11.3.3 of the Jackson Franchise Agreement as follows:

(1) Failure of Defendants to pay minimum royalties and fees for 2012 in the amount
of $8,304.60 as required under Sections 7 and 8 of the Jneksj‘( - Bzanchise

Agreement;
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(i)  Failure to pay royalties as required under Section 7 of the Jackson Franchise
Agreement for the years 2007- 201 1;

(iii)  Defendant Johnsons’ (Kingdom Quest Realty, LLC) conflict of interest in
violation of Section 11.2.7 of the Jackson Franchise Agreement; and

(iv)  Defendants’ failure to fully comply with Mossy Oak Properties’ request for

documents/records pursuant to Section 11.3.3 of the Jackson Franchise
Agreement.

72.  As aresult of the multiple material breaches of the Jackson Franchise Agreement
(and pursuant to the “cross-termination” provision in Section 15.2.1 of the Jackson Franchise
Agreement ellowing termination of the Jackson Franchise Agreement based on the multiple

material breaches by Defendant of the West Plains Franchise Agreement), MOP was forced to

terminate the Jackson Franchise Agreement “for cause” effective February 25, 2013. See Exhibit

19.

73. By abandoning the Jackson Franchise and by no lenger using the “Mossy Oak
Properties System” and “Mossy Oak Properties Marks” as those terms are defined in the J ackson
Franchise Agreement, Defendants have in practice, accepted andlratiﬁed the termination of the

Jackson Franchise Agreement. However, Defendants have not affirmatively confirmed such

acceptance/ratlﬁcatlon in wutmg or otherw1se responded to MOP’s notice of termination nor

can MOP mdependcntly verxfy that Defendants have ceased using the “Mossy Oak Propemes '

Syétem” and “Mossy Oak Properties Marks.”

74, Accordingly, an actual existing and bona fide controversy exists between MOP
and Defendants as to whether or not the Jackson Franchise Agreement was properly terminated
by MOP. Pursuant to Rule 57, Miss. R. Civ. P., MOP seeks a declaration of its rights under the

Jackson Franchise Agreement with respect to Defendants. S peciﬁca]ly, MOP seeks a deelaration

that the Jackson Franchise Agreement was propelly terminated effective I

F\LED COUNTY
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75. WHEREFORE, PREMISES CONSIDERED, Pursuant to Rule 57, Miss. R. Civ.
P., MOP seeks a declaration of its rights under the J ackson Franchise Agreement with respect to
Defendants. Specifically, MOP seeks a declaration that the Jackson Franchise Agreement was
properly terminated effective February 25, 2013. |

Count IV. Breach of the Jackson Franchise Agreement.

76.  Paragraphs 1 through 75 of this Complaint are incorporated herein by reference

and made part hereof.

77.  Effective as of November 1; 2006, MOP and Defendants entéred into tﬂe Jackson
Franchise Agreement whereby Defendantslestab]is'hed a Mossy Oak Properties® franchise in
Capé Girardeau County, Missouri. The Jackson Franchise Agreement was for a term of ten (10),
years and at all times relevant hereto, the Jackson Franchise Agreement was a valid, eﬁforceable

contract between Defendants and MOP. See Exhibit 15.

- 78. During the term of the Jackson Franchise Agreement, the Defendants materially
breached Sections 7, 8, 11.2.7 and 1 1.3.3.of the Jackson Franchise Agreement as follows:

(v)  Failure of Defendants to pay minimum royalties and fees for 2012 in the amount
of $8,304.60 as required under Sections 7 and & of the Jackson Franchise

Agreement;

(vi) };axlureto pay }dyaities ;s”reqﬁir‘e“d under Section 7 of the Jackson Franchise
Agreement for the years 2007-2011;

(vil) "~ Defendant Johnsons’ (Kingdom Quest Realty, LLC) conflict of interest in
‘ violation of Section 11.2.7 of the Jackson Franchise Agreement; and

(viii) Defendants’ failure to fully comply with Mossy Oak Properties’ request for
documents/records pursuant to Section 11.3.3 of the Jackson Franchise

Agreement.

79.  As a result of the multiple material breaches of the Jackson Franchise Agreement

(and pursuant to the “cross-termination” provision in Section 15.2.1 of the Jaghsgh Flanchise

EILED conr
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Agreement allowing termination of the Jackson Franchise Agreement based on the multiple
material breaches by Defendant of the West Plains Franchise Agreement), MOP was forped to
terminate the Jackson Franchise A gfeement “for cause” effective February 25, 2013. See Exhibit
19.

80.  Defendants have accepted and ratified the termination of the Jackson Franchise
Agreement, by abandoning the Jackson Franchise and by no longer using the‘ “Mossy Oak
Properties System” and “Mossy Oak Properties Marks” as those terms are defined in the Jackson
Franchise Agreement.

8. Asa direct, proxinllate and foreseeable result of Defendants’ multiple material
breaches of the jackson Franchisc Agreement, MOP has suffered substantial damage as
described herein.

- 82.  MOP has fully performed as required undex" the_ Jackson Franchise Agreement and
-has never committed any material breach or default under the Jackson Franchise Agreement.

83.  WHEREFORE, PREMISES CONSIDERED, MOP is éntitled to recover from and
demands judgment against Defendant Bioventure Invesfments, LLC and Defendant Kerry S.
Johnson, jointly and severally, for damages related to D_efendants’ material breaches of the
J ackson'Fr‘anch'isg};gr'eéf; eTlt mcludmg_bIIt not ﬁniitéd to: ‘(i) .‘the sum of $8,304—16Om mlmmum

royalties and fees for 2012 owed by Defendants pursuant to Sections 7 and 8 of the Jackson

Franchise Agreement; (ii) any and all royalties due as required under Section 7 of the Jackson

Franchise Agreement for the years 2007-2011; (iii) liquidated damages in the amount of
$16,800.00 pursuant to Section 17.1 of the Jackson Franchise Agreement; (iv) additional

common law,-actual and/or compensatory damages pursuant to Section 17.2 of the Jackson

Franchise Agreement in an amount to be deterny ssriable attorney’s fees, costs

FlLED oSiTY
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and expenses pursuant to Sections 20.2 and 21.8 of the Jackson Franchise Agreement; and (v)
post-judgment interest at the legal rate f:rom and after the date of entry of judgment.
Count V., Request for Permanent Injunction Against Defendants.

84.  Paragraphs 1 through 83 of this Complaint are incorporated herein by reference
and made part hereof.

85. To the extent, if any that Defendants continue to utilize, in any manner, the
“Mossy Oak Properties System,” the “Mossy Oak Properties Marks™ or any other trademarks
belonging to MOP, such use has caused and will continue to cause irreparable injury to MOP.
MOP is likely to succeed on the merits of this civil action, MOP has no adequate remedy at law
and the continued harm occasioned by the Defendants’ conduct outweighs any harm caused to
the Defendants by issuance of injunctive relief. Furthermore, issuance of injunctive relief in this
instance will not disserve the public interest.

86.  Accordingly, MOP is entitled during the pendency of this civil action and
permanently thereafter to injpnctive relief permanently prohibitj‘ng further use by Defendants of

the “Mossy Oak Propertiés System,” the “Mossy Oak Properties Marks” and/or any other

trademarks of MOP.

87. WHEREFORE, PREI.\/IISE‘S CONSIDERED, MOP seeks and is entitled to a
permanent injunction against the Defendants prohibiting further use by Defendants of the
“Mossy Oak Properties System,” the “Mossy Qak Properties Marks” and/or any other
trademarks of MOP. . |

‘Count VI.  Accounting.

88.  Paragraphs 1 through 87 of this Complaint are incorporated herein by reference

and made part hereof. - F | LED Cgbﬁé\, |
MAR 2 7 2013
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89.  Pursuant to Section 11.3.3 of both Franchise Agreements, MOP is entitled to audit
the business (books, bank statements, tax returns and records) of both the West Plains Franchise
and the Jackson Franchise to ensure compliance with both of the Franchise Agreements..

90.  Based on the multiple material breaches of both Franchise Agreement as well as
certain representations/admissions made by Deféndant Johnson that the West Plains Franchise
had engaged in stealing and e_rhbezzling from MOP (See Exhibit 10), MOP requested, on several

occasions, that Defendants submit to an audit of both the West Plains Franchise and the Jackson

Franchise. (See Exhibits 11,16).

91.  Despite such requests for audit and written notices of default (See Exhibits 12,
ﬂj, Defendants failed or fefused to fully complyAwith such requests and preventing‘MOP from
conducting the audits.

92.  Absent a full accounting of both the West Plains Franchise and Jackson
Fra;whise, it is impossible for MOP to completely ascertain its actual damageé suffered at the

| hands of Defendants.

93. WHEREFORE, PREMISES CO'NSIDERED, MQP is entitled to and requests that
this Court demand, order orv otherwise compel Defendant Bioventure fnvestments, LLC and

~ Defendant Kerry S. Johnson to'submit to a full and complete accounting of both the West Plains

Franchise and the Jackson Franchise.

Count VII.  Defendant Johnson’s Breach of the Personal Guaranty.

94.  Paragraphs 1 through 93 of this Complaint are incorporated herein by reference

and made part hereof.
95. Under the terms of the Personal Guaranty, Defendant Johnson personally,

~each of the Franchise

‘absolutely and unconditionally guaranteed a [ xg ?
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Agreements.

96.  Although MOP has made several demands for payment pursuant to the Personal
Guaranty to Defendant Johnson (See Exhibit 20), Defendant Johnson has bregched the terms of
the Personal Guaranty by failing or refusing to respond to any such demands or to otherwise
make any payment to MOP as requircd under the Personal Guaranty.

97.  As a direct, proximate and foreseeable result of Defendant Johnson’s breach of
the Personal Guaranty, MOP has suffered substantial damage as described herein.

98 MOP has fully perfonnéd as required under the Personal Guaranty, has never
committed any material breach or default under the Personal Guarénty and all conditions
précedent to the institution of this Claim VII have been performed by MOP or waived.

99.  Accordingly an& pursuant to Defendant Johnson’s Personal Guaranty, Defendant
Johnson is personally, absolﬁtely and unconditionally liéble to MOP for any/all obligations owed
to MOP under each of the Franchise Agreements gnd for any/all damages suffered by MOP as
described herein. |

100. WHEREFORE, PREMISES CONSIDERED, MOP is entitled to recover from and
demands judgment against Defendant Johnson, personaily, absolﬁte]y and unconditionally for
any/all de‘nnageS suffered by MOP related to Defendants’ material breaches of each of the

Franchise Agreements and as further described herein.

RELJIEF REQUESTED

WHEREFORE, PREMISES CONSIDERED, Plaintiff Mossy Oak Properties, Inc.
respectfully requests that this Honorable Court enter judgment in its favor and against Defendant

Bioventure Investments, LLC and Defendant Kerry S. Johnson,:jointly and severally, for the

following relief: | ' ' FILED cgb’?\l\‘fr\' A A
MAR 27 2013
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(@ A declaration that the West Plains Franchise Agreement was properly terminated
effective January 21, 2013; and

(b)  Judgment in thé amount of $6,428.40 for minimum royalties and fees for 2012
owed by Defendants pursuant to Sections 7 and 8 of the West Plains Franchise Agreement; and

(© Judgment for any and all royalties due as required under Section 7 of the West
Plains Franchise Agreement for the years 2009-2011; and

(d  Judgment in the amount of $16,800.00 pursuant to Section 17.1 of the West Plains
Franchise Agreement; and

(e) A declaratioﬁ that the Jackson Franchise Agreement was properly terminated
effective F ebruary 25, 2013; and |

® Judgment in the 'amount of $8,304.60 for minimum foyalties and fees for 2012

owed by Defendants pursuant to Sections 7 and 8 of the Jackson Franchise Agreement; and

(& J_udgment for any and all royalties due as required under Section 7 of the Jackson

Franchise Agreement for the years 2007-2011; and

(h) -~ Judgment in the amount of $16,800.00 pursuant to Section 17.1 of the Jackson

Franchise Agreement; and

@ A permanent injunction against the Defendants prohibiting further use by
Defendants of the “Mossy Oak Properties System,” the “Mossy Oak Properties Marks” and/or

any other trademarks of MOP; and

G) An order compelling Defendants to submit to a full and complete accounting as

allowed under the Franchise Agreements; and

k) Judgment against Defendant Johnson, personaliy, absolutely and unconditionally

for any/all damages suffered by MOP related to Defendants’ material breaches of each of the

FILED oSi%y
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Franchise Agreements and as further described herein.

()] Judgment for additional common law, actual and/or compensatory damages
pursuant to Section 17.2 of the separate Franchise Agreements in an amount to be determined at
trial; and

(m)  Judgment for vreasonable attorney’s fees, costs and expenses incurred by Mossy
Oak Properties, Inc. pursuant to Sections 20.2 and 21.8 of the Franchise Agreements; and

(n)  Judgment for post-judgment interest at the legal rate from and after the date of
entry of the above jud gmeni(s); and |

(0) . Such other relief as this Honorable Court deems appropriate.

This thefi?_’éday of March, 2013.
| Respectfully Submitted,

MOSSY OAK PROPERTIES, INC.

![. / E_' A :f:.

By: LY/ A

Robert J. Barefiéld, Jr. (MSB # 99522)
200 East Main Street
‘West Poinf, MS'39773
662-275-8326

rbarefield@mossyoak.com

Attorney for Plainﬁff
Mossy Oak Properties, Inc.




