
IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 

 § 

QUADVEST, L.P. and WOODLAND § 

OAKS UTILITY, L.P. § 

  § 

 Plaintiffs, § 

 § 

      v. §             CASE NO. 4:19-CV-4508 

 § 

SAN JACINTO RIVER AUTHORITY  §  

 § 

                        Defendant. § 

  

          

O R D E R 

Pending before the Court is Defendant San Jacinto River Authority’s (“SJRA’s”) Motion 

to Dismiss. (Instrument No. 25). 

I. 

 

A. 

  

 This suit arises from a contract dispute related to the purchase of wholesale raw water in 

Montgomery County, Texas. Plaintiffs Quadvest, L.P. (“Quadvest”) and Woodland Oaks Utility, 

L.P. (“Woodland Oaks”) (collectively, “Plaintiffs”) bring this suit against Defendant San Jacinto 

River Authority (“Defendant” or “SJRA”), alleging violations of federal antitrust law when it 

entered contracts with Plaintiffs and other entities in 2010. (Instrument No. 15 at 1, 17-18; No. 

25 at 5).  

 Plaintiffs are private, investor-owned utility companies that provide groundwater to 

residential and commercial consumers in Montgomery County. (Instrument No. 15 at 4-5). SJRA 

is a conservation district created by the Texas Legislature in 1937 to achieve the natural resource 
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conservation policies of the Texas Constitution, Section 59, Article 16. (Instruments No. 16-1 at 

2; No. 25 at 6). Among other authorizations, the legislation empowers SJRA to:  

a) “store, control and conserve the storm and flood waters of the San Jacinto River 

and its tributaries . . . ;” 

b) “provide water for domestic, municipal, commercial, industrial and mining 

purposes . . . including water supplies for cities, towns and industries, and in 

connection therewith to construct or otherwise acquire water transportation, 

treatment and distribution facilities and supplemental sources of supply;” 

c) “make and enter into such cooperative and coordinative contracts . . . necessary or 

useful in the furtherance of any power granted by law to the Authority, including 

the power to pledge its funds and its other assets or any part thereof;” 

d) “enter into any and all necessary and proper contracts with other Federal or state 

agencies, districts and bodies politic and corporate, and others, to make and enter 

into such cooperative and coordinative contracts with such agencies . . . and 

others, necessary or useful in the furtherance of any power granted by law to the 

Authority, including the power to pledge its funds and its other assets or any part 

thereof;” 

e) “enter into such contracts . . . with municipalities or other corporate bodies or 

persons, public or private, for the purpose of establishing and collecting . . . rates 

and other charges for the sale or use of water, water transmission, treatment or 

connection facilities . . . and facilities of all types . . . and any other services sold, 

furnished or supplied by the Authority . . . .” 

 

(Instrument No. 16-1 at 3-5).  

 

Plaintiffs allege that Montgomery County has historically relied on groundwater as its 

water source. (Instrument No. 15 at 5). Until Lake Conroe was built in the early 1970s, the only 

water source for Montgomery County residents was groundwater. Id. Montgomery County sits 

on two underground aquifer systems, making groundwater less expensive than surface water. Id. 

Around 1975, SJRA acquired water wells and became the regional groundwater supplier to 

Municipal Utility Districts that served The Woodlands community. Id. at 6. Additionally, SJRA 

owns one-third of surface water in Lake Conroe while the City of Houston owns the rest. 

(Instruments No. 15 at 19; No. 19-1 at 331). 

 In 2001, the Texas Legislature created Lone Star Groundwater Conservation District 

(“Lone Star”) to “conserve, protect, and enhance the groundwater resources of Montgomery 
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County.” (Instrument No. 18-1 at 19). In 2003, Lone Star estimated that the sustainable yield for 

the aquifer in Montgomery County was 64,000 acre feet per year. Id. Lone Star then created a 

Ground Water Management Plan to conserve groundwater and reduce the large-volume 

groundwater users’ dependency on groundwater. Id. The Plan established a framework for Lone 

Star to regulate and conserve Montgomery County groundwater, and required large-volume 

groundwater users, like Plaintiffs, to conduct long-term planning to reduce their groundwater 

usage. Id. The goal was for large-volume groundwater users to submit joint or individual plans 

describing steps they would take to reduce their groundwater consumption by 30% compared to 

the volume pumped in 2009. (Instruments No. 15 at 13; No. 25 at 7). If Montgomery County 

large-volume groundwater users could not comply, they would be fined $10,000 per day per 

violation. (Instrument No. 15 at 13).  

 Since Lone Star’s inception, Plaintiffs allege that SJRA worked with Lone Star to 

monopolize all of the raw water supply in Montgomery County. (Instrument No. 15 at 8-9). In 

2004, SJRA and Lone Star started holding joint planning sessions to create the Surface Water 

Conversion Task Force. Id. at 9. In 2006, Lone Star and SJRA were working together to create a 

wholesale surface water supply solution for Montgomery County. Id. During this time, Plaintiffs 

allege that the Task Force was comprised of members of both Lone Star and SJRA. Id. at 9-10.  

 In 2010, SJRA established Groundwater Reduction Plan Contracts (the “GRP 

Contracts”). (Instrument No. 25 at 8). Each Plaintiff signed its own version of the GRP Contract, 

which was essentially identical in its terms. (Instrument No. 15 at 17 n.48). Plaintiffs allege that 

SJRA presented the GRP Contracts to the Montgomery County large-volume groundwater users 

as a safe harbor against Lone Star’s $10,000 daily fine. (Instrument No. at 15 at 17). In 

exchange, Plaintiffs allege that the GRP Contracts required each participant to pay SJRA fees for 
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pumping their own groundwater. (Instrument No. 15 at 18). The GRP Contracts would also task 

certain participants to reduce groundwater withdrawals so collectively the group of members 

would remain in compliance with Lone Star’s groundwater reduction requirements. (Instruments 

No. 15 at 14; No. 19-1 at 13; No. 25 at 8). 

Under the GRP Contracts, SJRA would design, construct, and operate a surface-water 

treatment plant on Lake Conroe. (Instrument No. 25 at 8). This surface-water treatment plant 

would convert high-population areas, such as the City of Conroe and The Woodlands, to surface 

water. (Instrument No. 25 at 5). The GRP Contracts state that SJRA will “design, permit, 

construct, own, operate, maintain, and administer certain infrastructure, in phases, that will 

withdraw raw surface water from Lake Conroe, and other sources that may be developed if 

necessary, for treatment and transmission to certain Participant.” (Instrument No. 19-1 at 13). 

Additionally, the GRP Contracts state that participants will be required by SJRA to “utilize 

surface water and groundwater resources in a manner that will allow other Participants and new 

Participants to continue to develop and utilize groundwater resources and minimize the costs to 

all Participants to comply with the Conservation District’s groundwater reduction requirements 

under the Plan.” Id. Plaintiffs allege that, under the GRP Contracts, SJRA would use the 

pumpage fees to finance SJRA’s project and SJRA had the contractual right to dictate how much 

water participants can use and at what cost. (Instruments No. 15 at 18; No. 19-1 at 39). In effect, 

Plaintiffs allege, the GRP Contracts equalize the cost of groundwater and surface water. 

(Instruments No. 15 at 18; No. 19 at 39-40).  

Plaintiffs allege that SJRA struck a deal with the other providers of surface water to 

maintain an absolute hold on the wholesale raw water in Montgomery county. (Instrument No. 

15 at 19-20). In 2009, SJRA and the City of Houston formed a contract providing SJRA the 
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rights of first refusal to the City’s water rights in Lake Conroe. (Instrument No. 19-1 at 331). In 

2013, SJRA entered into an option contract with Trinity River Authority (“Trinity”), which is a 

conservation district that has the right to divert and use raw water from Lake Livingston. 

(Instruments No. 15 at 19-20; No. 19-1 at 346). At the time, Trinity did not have authorization to 

deliver water for use in SJRA’s service area. (Instrument No. 19-1 at 346). SJRA acquired the 

right of first refusal to purchase Trinity’s raw water if it were ever to be authorized to deliver 

water in SJRA’s service area. Id. Plaintiffs allege that this effectively allowed for SJRA to 

control the access to surface water in Montgomery County. (Instrument No. 15 at 19-20). 

 In 2015, a group of water providers and the City of Conroe, Texas filed suit against Lone 

Star, asserting a claim for wrongful taking when Lone Star required all large-volume 

groundwater users in Montgomery County to reduce their groundwater consumption by 30% as 

compared to the volume pumped in 2009. (Instruments No. 15 at 20; 19-1 at 357). On May 17, 

2019, the District Court of Montgomery County entered a final judgment declaring that Lone 

Star was without legal authority to adopt the provision and, therefore, the provision was void. 

(Instrument No. 19-1 at 359). To date, Plaintiffs allege that the GRP Contracts have not been 

modified to reflect this change in Lone Star’s regulation of Plaintiffs’ groundwater usage. 

(Instrument No. 15 at 20).  

B. 

 

On November 15, 2019, Plaintiffs filed their Original Complaint. (Instrument No. 1). On 

February 3, 2020, Plaintiffs filed their Amended Complaint. (Instrument No. 15). Plaintiffs assert 

a Section 1 Sherman Act claim. (Instrument No. 15 at 21). Additionally, Plaintiffs seek 

declaratory relief stating that the GRP Contracts are illegal and unenforceable, and injunctive 

relief to enjoin SJRA from enforcing the GRP Contracts. (Instrument No. 15 at 24-25). 
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On March 2, 2020, Defendant filed its Motion to Dismiss. (Instrument No. 25). On 

March 23, 2020, Plaintiffs filed their Response. (Instrument No. 27). On March 30, 2020, 

Defendant filed its Reply. (Instrument No. 32). On April 3, 2020, Plaintiffs filed their Surreply. 

(Instrument No. 36).  

On April 27, 2020, Plaintiffs filed their Motion for Preliminary Injunction. (Instrument 

No. 38). On May 18, 2020, Defendant filed its Response in opposition of Plaintiffs’ Motion for 

Preliminary Injunction. (Instrument No. 51). On June 8, 2020, Plaintiffs filed their Reply in 

support of their Motion for Preliminary Injunction. (Instrument No. 63).  

On July 21, 2020, Defendant filed a Notice Regarding Motion to Dismiss and 

Application for Preliminary Injunction, stating that Quadvest stopped paying SJRA fees pending 

resolution of the litigation between the parties. (Instrument No. 69). Because of this, Defendant 

contended that the Motion for Preliminary Injunction was moot. Id. On July 24, 2020, Plaintiffs 

filed a Response agreeing with Defendant. (Instrument No. 70). On July 27, 2020, the Court 

entered an order denying the Motion for Preliminary Injunction as moot without prejudice. 

(Instrument No. 71).  

II. 

 

Under Rule 8 of the Federal Rules of Civil Procedure, a pleading must contain “a short 

and plain statement of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 

8(a)(2). The complaint need not contain “detailed factual allegations,” but it must include “more 

than an unadorned, the-defendant-unlawfully-harmed-me accusation.” Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009); Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).  

When a complaint does not meet the pleading requirements of Rule 8, Rule 12(b)(6) 

authorizes dismissal of a civil action for “failure to state a claim upon which relief can be 
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granted.” Fed. R. Civ. P. 12(b)(6). To survive a motion to dismiss, the complaint must articulate 

“the plaintiff’s grounds for entitlement to relief—including factual allegations that when 

assumed to be true ‘raise a right to relief above the speculative level.’” Cuvillier v. Taylor, 503 

F.3d 397, 401 (5th Cir. 2007) (quoting Twombly, 550 U.S. at 555). Stated otherwise, in order to 

withstand a motion to dismiss, a complaint must contain sufficient factual matter, accepted as 

true, to state a claim for relief that is plausible on its face. Iqbal, 556 U.S. at 678 (quoting 

Twombly, 550 U.S. at 570); Turner v. Pleasant, 663 F.3d 770, 775 (5th Cir. 2011). A claim for 

relief is plausible on its face “when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct alleged.” Iqbal, 556 

U.S. at 678; Montoya v. FedEx Ground Package Sys., Inc., 614 F.3d 145, 148 (5th Cir. 2010). 

 When ruling on a 12(b)(6) motion, the Court may consider “the complaint, its proper 

attachments, documents incorporated into the complaint by reference, and matters of which a 

court may take judicial notice.” Wolcott v. Sebelius, 635 F.3d 757, 763 (5th Cir. 2011) (internal 

citations and quotations omitted); see also Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 

308, 322 (2007). The Court does not resolve any disputed fact issues. Smith v. Reg’l Transit 

Auth., 756 F.3d 340, 347 (5th Cir. 2014). Instead, the Court assumes all well-pleaded facts 

contained in the complaint are true. Wolcott, 635 F.3d at 763. The Court will not, however, 

“accept as true conclusory allegations, unwarranted factual inferences, or legal conclusions.” 

Great Lakes Dredge & Dock Co. LLC v. La. State, 624 F.3d 201, 210 (5th Cir. 2010) (internal 

quotation omitted). Similarly, legal conclusions masquerading as factual conclusions need not be 

treated as true. Blackburn v. City of Marshall, 42 F.3d 925, 931 (5th Cir. 1995); see also Iqbal, 

556 U.S. at 678. Although all well-pleaded facts are viewed in the light most favorable to the 

plaintiff, Turner, 663 F.3d at 775; Gonzalez v. Kay, 577 F.3d 600, 603 (5th Cir. 2009), the Court 
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“will not strain to find inferences favorable to the plaintiff.” Dorsey v. Portfolio Equities, Inc., 

540 F.3d 333, 338 (5th Cir. 2008) (internal citations and quotations omitted). Therefore, to avoid 

a dismissal for failure to state a claim, a plaintiff must plead specific facts. Dorsey, 540 F.3d at 

338. 

III. 

 

 Defendant argues that Plaintiffs’ claims should be dismissed because they are (1) barred 

by the statute of limitations and laches, (2) barred by state-action immunity, and (3) fail to state a 

claim for violations of Section 1 of the Sherman Act. (Instrument No. 25 at 9-15). 

A. 

 

Defendant argues that the claims are barred by the statute of limitations because Plaintiffs 

signed onto the Contract in 2010, which was more than four years from the filing of this suit. 

(Instrument No. 25 at 9-10). Plaintiffs argue that the monthly fee assessments constitute overt 

acts that qualify as a continuing antitrust violation. (Instrument No. 27 at 7-8). Defendant 

contends that Plaintiffs challenge a fee structure that has been in place since 2010, therefore 

precluding the fee assessments from qualifying as a “continuing violation.” (Instrument No. 32 at 

2).  

 A plaintiff must commence an antitrust suit within four years after the cause of action 

accrued, in addition to any number of years during which the statute of limitations was tolled. 

See 15 U.S.C. § 15b; Zenith Radio Corp. v. Hazeltime Research, Inc., 401 U.S. 321, 338 (1971). 

The four-year statute of limitations begins to run the moment when a defendant commits an act 

that injures the plaintiff’s business. See Zenith, 401 U.S. at 338. An exception to this rule is a 

continuing conspiracy to violate the antitrust laws. See Zenith, 401 U.S. at 338.  
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Under the continuing-conspiracy doctrine, the defendant commits multiple acts that 

injures the plaintiff and the statute of limitations begins to run from each commission of the act. 

See id. There, the cause of action begins to accrue “whenever the defendant commits an overt act 

in furtherance of an antitrust conspiracy or, in the absence of an antitrust conspiracy, commits an 

act that by its very nature is a continuing antitrust violation.” Kaiser Aluminum & Chem. Sales, 

Inc. v. Avondale Shipyards, Inc., 677 F.2d 1045, 1051 (5th Cir. 1982). A continuing-conspiracy 

may be found where the overt act is a modified fee assessment made after the four-year statute of 

limitations accrued. See Imperial Point Colonnades Condominium, Inc. v. Mangurian, 549 F.2d 

1029 (5th Cir. 1982), cert. denied, 434 U.S. 859 (1977).  

Regardless, the limitations defense must be clear on the face of the complaint. See Carbe 

v. Lappin, 492 F.3d 325, 328 n.9 (5th Cir. 2007). “Where the issue of limitations requires a 

determination of when a claim begins to accrue, the complaint should be dismissed only if the 

evidence is so clear that there is no genuine factual issue and the determination can be made as a 

matter of law.” Askanase v. Fatjo, 828 F. Supp. 465, 469 (S.D. Tex. 1993) (citing Sisselton-

Wahpeton Sioux Tribe v. United States, 895 F.2d 588, 591 (9th Cir.), cert. denied, 498 U.S. 824, 

(1990)). 

 Both parties in this case acknowledge that the monthly fees originated from the GRP 

Contracts established in 2010. See (Instruments No. 25 at 10; No. 36 at 4-5). The inquiry hinges 

on whether these monthly fees constitute new “overt acts” in furtherance of an antitrust 

conspiracy. In circumstances where defendant collects a monthly fee, a continuing conspiracy 

exists where damages of the conspiracy were not provable with certainty. See Kaiser Aluminum, 

677 F.3d at 1053. The damages of a conspiracy are provable with certainty when the contract 

Case 4:19-cv-04508   Document 72   Filed on 08/14/20 in TXSD   Page 9 of 21



 10 

includes material fixed terms, which may include the date, price, quantity, and delivery schedule. 

Id.  

  Here, the 2010 GRP Contracts lay out a formula that the parties would use to calculate 

the fees owed by Plaintiffs. See (Instrument No. 19-1 at 39). Specifically, it states that:  

For all groundwater pumpage by Participant, Participant shall pay an amount 

determined by the formula:  

    

    P x Q, where:  

 

P is the prevailing fee for groundwater pumpage, per thousand gallons, adopted 

by the Authority in its Rate Order; and  

 

Q is the quantity of groundwater pumped by Participant, in thousands of gallons 

during the calendar month. 

 

(Instrument No. 19-1 at 39). The GRP Contracts also explicitly indicate that the established fees, 

rates, and charges may be amended at SJRA’s discretion based on the prevailing fee for 

groundwater pumpage. See (Instrument No. 19-1 at 40).  

At the time of contract formation, damages caused by the alleged conspiracy was not 

provable with certainty. The GRP Contracts do not indicate the specific fee and quantity that 

would dictate the amount Plaintiffs owe each month. The monthly pumpage fees are overt acts 

because SJRA reserves the right to modify the fee for groundwater pumpage as it sees fit. 

Plaintiffs support this by alleging that effective September 1, 2019, SJRA adopted a new 

schedule for pumpage fees, which indicates an overt act. (Instrument No. 36 at 5); see Imperial 

Point, 549 F.2d at 1043 (holding that rent increase constituted an overt act in furtherance of a 

continuing conspiracy where the original lease noted that the rent could be adjusted at the 

election of defendants). Since September 2019, Plaintiffs contend, Plaintiffs have had to pay 

SJRA $2.73 per thousand gallons of groundwater pumped. (Instrument No. 15 at 21). Prior to 

this date, Plaintiffs allege that they were paying more in monthly pumpage fees but do not 

Case 4:19-cv-04508   Document 72   Filed on 08/14/20 in TXSD   Page 10 of 21



 11 

disclose the exact amount. Id. at 22. Thus, because the damages caused by the alleged conspiracy 

was not provable with certainty at the time of contract formation, a new cause of action accrues 

each time Defendant collects monthly fees.  

 Accordingly, Defendant’s Motion to Dismiss as to statute of limitations is DENIED. 

 

2. 

 

 Defendant further argues that if the statute of limitations has not run, then Plaintiffs’ 

requested equitable relief is barred by laches. (Instrument No. 25 at 11).  

 In antitrust cases, the statute of limitations does not control application of laches to 

equitable claims. See Kaiser Aluminum & Chem. Sales, Inc. v. Avondale Shipyards, Inc., 677 

F.2d 1045, 1057 (5th Cir. 1982). When a claim is brought “outside the analogous limitations 

period” the delay itself creates a rebuttable presumption of prejudice to the defendant. Id. The 

plaintiff must show that the delay was excusable and was without prejudice to the defendant. Id.  

For a finding of laches, three elements must be met: (1) a delay in asserting a right of claim (2) 

that was inexcusable, and (3) that resulted in unfair prejudice. Matter of Bohart, 743 F.2d 313, 

325 (5th Cir. 1984).  

 Here, as stated previously, Plaintiffs’ claim was filed within the statute of limitations 

period as a new cause of action accrued each time SJRA collected its monthly fees.  Thus, there 

was no delay in asserting a right of claim and Defendant fails to establish the elements required 

for laches.  

 Accordingly, Defendant’s Motion to Dismiss as to laches is DENIED.  

 

B. 

 

 Defendant also states that it is entitled to state-action immunity. (Instrument No. 25 at 

12).  
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“The Sherman Act, 26 Stat. 209, as amended, 15 U.S.C. § 1 et seq., serves to promote 

robust competition, which in turn empowers the States and provides their citizens with 

opportunities to pursue their own and the public's welfare.” North Carolina State Bd. of Dental 

Examiners v. FTC, 574 U.S. 494, 502 (2015). However, states need not adhere to all aspects of 

unfettered competition. Id. at 503. In Parker v. Brown, 317 U.S. 341 (1943), the Supreme Court 

held that Congress did not intend to restrict the sovereign capacity of States to regulate their 

economies and impose market restricts as an act of government. Id. at 350. The Parker doctrine 

exempts anticompetitive conduct “engaged in as an act of government by the State as sovereign, 

or, by its subdivisions, pursuant to state policy to displace competition with regulation or 

monopoly public service.” City of Lafayette, La. v. Louisiana Power & Light Co., 435 U.S. 389, 

413 (1978). State-action immunity is disfavored because of the importance of the free enterprise 

upheld by federal antitrust laws. FTC v. Ticor Title Ins. Co., 504 U.S. 621, 636 (1992). 

State action immunity is only granted when the anticompetitive conduct undertaken 

pursuant to a regulatory scheme is the State’s own conduct. See FTC v. Ticor Title Ins. Co., 504 

U.S. 621, 636 (1992). Parker immunity does not always confer immunity where “a State 

delegates  control over a market to a nonsovereign actor,” which is an actor whose conduct “does 

not automatically qualify as that of the sovereign State itself.” North Carolina State Bd. Of 

Dental Examiners v. FTC, 574 U.S. 494, 505 (2015). When the activity at issue is carried about 

by a nonsovereign actor, then the conduct must meet the Midcal two-part test. See Hoover v. 

Ronwin, 466 U.S. 558, 559 (1984); California Retail Liquor Dealers Assn. v. Midcal Aluminum, 

Inc., 445 U.S. 97, 105 (1980). The challenged anticompetitive conduct must be (1) “pursuant to a 

clearly articulated and  affirmatively expressed state policy” to replace competition with 

regulation and (2) the policy must be actively supervised by the State. See Hoover, 466 U.S. at 
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569 (internal quotation marks omitted); North Carolina State Bd. Of Dental Examiners, 574 U.S. 

at 503.  

Plaintiffs argue that Defendant cannot satisfy the first prong of the two-part test. 

(Instrument No. 27 at 11). SJRA argues that its enabling legislation expressly authorizes SJRA to 

enter into any and all contracts to construct, operate, and maintain water treatment facilities. 

(Instrument No. 25 at 13). SJRA contends that the GRP Contracts are within SJRA’s 

authorization to construct a facility to withdraw surface water from Lake Conroe. Id. at 13-14. 

Thus, SJRA asserts, the anticompetitive effect was the foreseeable result of what the State had 

authorized. Id. at 14.  

To pass the “clear articulation” test, the anticompetitive effect must be the “foreseeable 

result” of what the State had authorized. See FTC v. Phoebe Putney Health Sys., Inc., 568 U.S. 

216, 226-27 (2013); Columbia v. Omni Outdoor Advertising, Inc., 499 U.S. 365, 373 (1991) 

(holding that the clear-articulation test was satisfied where the suppression of competition in the 

billboard market was the foreseeable result of state authorizing zoning ordinances to regulate the 

construction of buildings and other structures). There must be evidence that the State 

affirmatively contemplated that the state-agency would regulate or displace competition. Phoebe 

Putney Health Sys., 568 U.S. at 229. The clear articulation requirement is satisfied where the 

displacement of competition “was the inherent, logical, or ordinary result of the exercise of 

authority delegated by the state legislature.” Id. (citing to Hallie v. Eau Claire, 471 U.S. 34, 43 

(1985)). 

Here, Defendants fail to demonstrate that the SJRA’s enabling statute authorizes SJRA to 

enter into contracts regulating competition for raw water or Plaintiffs’ use of groundwater. As 

Defendants point out, the enabling legislation authorizes SJRA “to construct and otherwise 
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acquire and to repair, improve, extend, operate and maintain . . . water transportation facilities” 

and “to enter into any and all necessary and proper contracts . . . to make and enter into such 

cooperative and coordinative contracts with such agencies, districts, and bodies politic and 

corporate, and others, necessary or useful in the furtherance of any power granted by law to the 

Authority . . . .” (Instruments No. 16-1 at 5; No. 32 at 6). These provisions—and the enabling 

statute generally—omit any affirmative contemplation that SJRA is authorized to displace or 

regulate competition in the wholesale raw water market. Defendant argues that the enabling 

statute’s language is a broad authorization to enter into all contracts related to the construction of 

water treatment and transportation facilities. (Instrument No. 32 at 6). However, such broad 

authorizations are typically used in ways that do not raise federal antitrust concerns.  See Phoebe 

Putney Health Sys., 568 U.S. at 228 (“Grants of general corporate power that allow substate 

governmental entities to participate in a competitive marketplace should be, can be, and typically 

are used in ways that raise no federal antitrust concerns.”). Although SJRA contends that it was 

“required under its enabling legislation to establish rates sufficient to cover the project’s costs” 

and that the rates are cost-based, not based on competitive market forces, SJRA does not proffer 

evidence that the enabling statute contemplated and authorized possible anticompetitive effects. 

See (Instruments No. 25 at 13-14; No. 19-1 at 1-67). There is no indication that the displacement 

of competition was an inherent, logical, or ordinary result of the exercise of SJRA’s general 

powers delegated from the enabling statute. See id.  

Thus, because state-action immunity is typically disfavored and SJRA failed to 

demonstrate that it meets the first prong of the Midcal two-part test, state-action immunity does 

not apply.  
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C. 

 

 SJRA contends that Plaintiffs’ Complaint fails to allege a violation of §1 of the Sherman 

act because it omits key allegations. (Instrument No. 25 at 18). Namely, SJRA argues that the 

Complaint fails to allege a (1) concerted action, (2) relevant product or geographic market, (3) 

price-fixing conspiracy or contract, and (4) market power. (Instrument No. 25 at 18-23).  

 Section 1 of the Sherman Act prohibits “[e]very contract, combination in the form of trust 

or otherwise, or conspiracy, in restraint of trade or commerce among the several States.” 15 

U.S.C. § 1. This Section only applies to unreasonable restrains on trade, not to all contracts. See 

Leegin Creative Leather Prod., Inc. v. PSKS, Inc., 551 U.S. 877, 885 (2007). Restraints can be 

unreasonable in two ways. First, restraints may be unreasonable per se because they “always or 

almost always tend to restrict competition and decrease output.” Ohio v. American Express Co., 

138 S. Ct. 2274, 2283 (2018). In such circumstances, a plaintiff need only establish that the 

conduct occurred. Leegin Creative Leather, 551 U.S. at 886.  

Plaintiffs first argue that their challenge falls under a per se exception because they have 

alleged horizontal price fixing agreements. (Instrument No. 27 at 19-20). Horizontal restraints 

are imposed by an agreement between competitors. American Express Co., 138 S. Ct. at 2283. 

While, horizontal price fixing agreements are per se unlawful, Arizona v. Maricopa Ct. Med. 

Soc., 457 U.S. 332, 348 (1982), Plaintiffs only provide conclusory statements to support their 

assertion that the GRP Contracts constitute horizontal agreements. (Instrument No. 27 at 19-20). 

Plaintiffs contend that the GRP Contracts are horizontal agreements because they “elevate the 

effective price of wholesale groundwater to the same level as wholesale surface water.” Id. at 20. 

Plaintiffs further allege that these “artificially inflated costs” are then passed down to 

Montgomery County consumers of treated water. (Instrument No. 15 at 22). However, this 
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reasoning clearly demonstrates that the agreements actually create vertical—not horizontal—

restraints, which are not per se unlawful. Vertical restraints are imposed by entities at different 

levels of distributions. Business Electronics Corp. v. Sharp Electronics Corp., 485 U.S. 717, 730 

(1988). Here, the groundwater pumpage fees imposed by the GRP Contracts affect the price to 

purchase raw water, which Plaintiffs then sell to residents of Montgomery County. Plaintiffs do 

not allege that SJRA and Plaintiffs compete in the same market with the same customer base. 

Therefore, Plaintiffs’ factual allegations do not amount to a horizontal restraint that would be per 

se unlawful.  

If a restraint is not unreasonable per se, courts use the “rule of reason” to determine if a 

practice impermissibly restrains trade. Id. at 885. Under the “rule of reason,” courts conduct a 

fact- specific inquiry of the market power and structure to determine if the restraint has an actual 

effect on competition. See American Express Co., 138 S. Ct. at 2284. To establish a claim of § 1 

of the Sherman Act, a plaintiff must show that the defendant (1) engaged in a conspiracy, (2) that 

restrained trade, (3) in the relevant market. See MM Steel, L.P. v. JSW Steel (USA) Inc., 806 F.3d 

835, 843 (5th Cir. 2015). Here, Defendant specifically argues that Plaintiffs failed to show a 

conspiracy or concerted action and failed to allege a relevant product or geographic market. 

(Instrument No. 25 at 18-20).  

To establish a conspiracy or concerted action, the complaint must exclude the possibility 

of independent action. See Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764 (1984). A 

plaintiff must show that there was a “conscious commitment to a common scheme designed to 

achieve an unlawful objective.” Spectators’ Commc’n Network, Inc. v. Colonial Country Club, 

253 F.3d 215, 220 (5th Cir. 2001) (quoting Monsanto Co., 465 U.S. at 768). The plaintiff must 

additionally demonstrate that the plaintiff suffered an injury from the anti-competitive behavior. 
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See Stewart Glass & Mirror, Inc. v. U.S. Auto Glass Discount Centers, Inc., 200 F.3d 307, 312 

(5th Cir. 2000). 

A concerted action can be proven by either direct or circumstantial evidence. Tunica Web 

Advert. v. Tunica Casino Operators Ass’n, Inc., 496 F.3d 403, 409 (5th Cir. 2007). Direct 

evidence explicitly demonstrates an understanding between the alleged conspirators while 

circumstantial evidence requires “additional inferences in order to support a claim of 

conspiracy.” Id. (internal citations and quotations omitted).  

 Here, Plaintiffs allege that the GRP Contracts formed with SJRA were intended to raise 

the wholesale price of groundwater to equal the effective wholesale price of surface water. 

(Instrument No. 15 at 22). Plaintiffs further allege that under their GRP Contracts every utility 

pays the same rate to procure raw water and this inflated cost is then passed down to the 

Montgomery County consumers of treated water. (Instrument No. 15 at 22). Plaintiffs allege that 

the GRP Contracts allow SJRA to assess fees against any large-volume groundwater user who 

imports wholesale raw water from outside Montgomery County, which then equates the cost of 

the purchased raw water to purchasing it from SJRA. Id. at 23. Plaintiffs also allege that SJRA 

acquired the right of first refusal to purchase neighboring sources of surface water, making it 

difficult for Plaintiffs to purchase wholesale raw water without paying SJRA. (Instrument No. 15 

at 19-20). Additionally, Plaintiffs have alleged that they each have suffered economic injury by 

paying the monthly pumpage fees to SJRA. (Instrument No. 15 at 23). The facts alleged, taken as 

true, create a plausible inference that there existed a concerted action.   

Defendant next argues that Plaintiffs failed to establish the parameters of the relevant 

market. (Instrument No. 25 at 19). Specifically, Defendant contends that Plaintiffs fail to indicate 

how a political boundary of Montgomery County represents a relevant geographic market. 
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(Instrument No. 25 at 19). A “market” relevant to antitrust issues “is composed of products that 

have reasonable interchangeability for the purposes for which they are produced—price, use and 

qualities considered.” United States v. E. I. du Pont de Nemours & Co., 351 U.S. 377, 404 

(1956). A “relevant market” has two components: a product market and a geographic market. Id. 

“The area of effective competition . . . must be charted by careful selection of the market area in 

which the seller operates and to which buyers can be practicably turn for supplies.” Apani Sw., 

Inc. v. Coca-Cola Enters., Inc., 300 F.3d 620, 626 (5th Cir. 2002).  

Here, Plaintiffs allege the relevant market is the raw water market in Montgomery 

County. (Instrument No. 27 at 21). Plaintiffs contend that they are restricted to purchasing raw 

water in Montgomery County due to State licensing and regulatory requirements. (Instrument 

No. 27 at 21). They further allege that they are confined to sell their treated water to residents of 

Montgomery County. Id. Furthermore, Plaintiffs allege that because SJRA has secured a right of 

first refusal to purchase raw water from neighboring providers of surface water, SJRA is the only 

source of accessible raw surface water in the area. (Instruments No. 15 at 19; No. 27 at 21). 

Plaintiffs further asserts that they cannot pump groundwater or buy surface water from distant 

counties because there are no economically viable transportation options. (Instrument No. 27 at 

21). Accepting Plaintiffs’ factual allegations as true, Plaintiffs have satisfied the “relevant 

market” prong when they alleged raw water as the product market and Montgomery County as 

the geographic market.  

Defendant additionally argues that Plaintiffs’ claims should be dismissed because they 

failed to state a price-fixing contract and failed to allege a market power. (Instrument No. 25 at 

However, neither of these issues would result in the dismissal of Plaintiffs’ claims. While price-

fixing agreements are unlawful per se under the Sherman Act, it is not a necessary element for 
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Plaintiffs’ to state a § 1 claim. See Arizona v. Maricopa Cty. Med. Soc., 457 U.S. 332, 345 

(1982); United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 218 (1940). Similarly, while the 

Court engages in an inquiry of the market power to determine if the restraint creates anti-

competitive effects, alleging market power is not necessary to state a § 1 claim.   

Because Plaintiffs have alleged sufficient factual allegations to satisfy the conspiracy and 

relevant market elements, the Court need not analyze the remaining arguments raised by 

Defendant. Accordingly, Defendant’s Motion to Dismiss as to Plaintiffs’ failure to state a claim 

is DENIED.  

D. 

 

Plaintiffs seek a declaration that the GRP Contracts are illegal and unenforceable, and 

injunctive relief to enjoin SJRA from enforcing the GRP Contracts. (Instrument No. 15 at 24-

25). Defendant alleges that the requests for declaratory and injunctive relief were insufficiently 

pleaded. (Instrument No. 25 at 23). 

 Defendant argues that Plaintiffs’ request for declaratory relief should be dismissed based 

on the failure to state a § 1 claim. (Instrument No. 32 at 11). As stated earlier, the Court has 

denied Defendant’s Motion to Dismiss for failure to state a § 1 claim. Therefore, based on the 

previous analysis, it is reasonable that Plaintiffs could acquire declaratory relief based on their 

Section 1 claim.  

Next, under 15 U.S.C. § 26, to request a permanent injunction, a plaintiff must show  

 

(1) that it has suffered an irreparable injury; (2) that remedies available at law, 

such as monetary damages, are inadequate to compensate for that injury; (3) that, 

considering the balance of hardships between the plaintiff and defendant, a 

remedy in equity is warranted; and (4) that the public interest would not be 

disserved by a permanent injunction. 

 

eBay, Inc. v. MercExchange, LLC, 547 U.S. 388, 391 (2006). 
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 Here, Plaintiffs allege that the first two elements have been met as they have already paid 

more than $21 million to SJRA for pumping their own groundwater. (Instruments No. 15 at 24; 

No. 27 at 28). Plaintiffs further allege that they will continue to incur economic injury if SJRA is 

not enjoined. (Instrument No. 15 at 23-24). Plaintiffs allege that this is irreparable since, under 

15 U.S.C. § 35, Plaintiffs are unable to recoup payments from SJRA as it is a governmental 

subdivision. (Instrument No. 27 at 28 n.8). Because of this, Plaintiffs argue, they are unable to 

seek monetary damages from SJRA. (Instrument No. 27 at 28). Taking these factual allegations 

as true, Plaintiffs have established the first two prongs. 

Plaintiffs argue that, considering the balance of hardships, a remedy in equity is 

warranted. (Instrument No. 27 at 28). Plaintiffs allege that they had to sign the GRP Contracts to 

avoid the risk of penalty from violating Lone Star’s Ground Water Reduction Management Plan, 

which was later invalidated.  (Instruments No. 15 at 13-20; No. 27 at 29). Plaintiffs also allege 

that the GRP Contracts increase the cost of pumping groundwater they own to equal the 

wholesale cost of surface water. (Instrument No. 15 at 22). Plaintiffs allege that SJRA restricted 

access to other sources of surface water by acquiring the right of first refusal to purchase 

neighboring sources of water. (Instrument No. 15 at 19-20). Additionally, Plaintiffs allege that 

they have paid millions of dollars in fees to pump their own groundwater. (Instrument No. 15 at 

23). Plaintiffs allege that these fees are passed down to customers to pay and that SJRA retains 

the right to connect Plaintiffs to SJRA’s transmission system to buy water from SJRA. 

(Instruments No. 15 at 18, 22; No. 27 at 29). Plaintiffs further allege that their finances have 

been negatively impacted due to this fee assessment. (Instruments No. 15 at 23-24; No. 27 at 29). 

Defendant contends that the injunction would cause SJRA to default on over $500 million in 

bonds backed by Texas taxpayers. (Instrument No. 32 at 13). Though Defendant may default on 
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their bonds as a result of the permanent injunction, the injunction—and subsequent default—

would be due to their own unlawful antitrust violation. Taking the factual allegations as true and 

considering the balance of hardships, the hardship element favors Plaintiffs.  

Last, the Court finds that the public interest is served by enjoining practices that violate 

Congressional statutes. See Quantum Fitness Corp. v. Quantum LifeStyle Ctrs., L.L.C., 83 F. 

Supp. 2d 810, 832 (S.D. Tex. 1999) (Rosenthal, C.J.) (holding that public interest is always 

served when requiring compliance with Congressional statutes). Here, the public interest would 

be served by a permanent injunction if it would be protecting Plaintiffs’ rights under § 1 of the 

Sherman act and enjoining proscribed conduct delineated under 15 U.S.C. § 26. 

Accordingly, Defendant’s Motion to Dismiss is DENIED.   

 
IV. 

For the foregoing reasons, IT IS HEREBY ORDERED that Defendant’s Motion to 

Dismiss is DENIED. (Instrument No. 25). 

 

 The Clerk shall enter this Order and provide a copy to all parties. 

 SIGNED on this _____ day of August, 2020. 

 

 _____________________________________ 

        VANESSA D. GILMORE 

       UNITED STATES DISTRICT JUDGE 

 

14th
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