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SEAN REIS (SBN 184004)
sreis@edelson.com

EDELSON MCGUIRE LLP

30021 Tomas Street, Suite 300
Rancho Santa Margarita, CA 92688
Telephone: (949) 459-2124
Facsimile: (949) 459-2123

RYAN D. ANDREWS (Pro Hac Vice)
randrews@edelson.com

EDELSON MCGUIRE, LLC

350 North LaSalle, Suite 1300
Chicago, IL 60654

Telephone: (312) 589-6370

Facsimile: (312) 589-6378

ATTORNEYS FOR PLAINTIFF

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

JUVENAL ROBLES and ABEL FIGUEROA,
individually and on behalf of a class of
similarly situated individuals,

Plaintiffs,
V.

LUCKY BRAND DUNGAREES, INC,, a
Delaware corporation, KIRSHENBAUM
BOND SENECAL & PARTNERS LLC f/k/a
KIRSHENBAUM BOND & PARTNERS
LLC, a Delaware limited liability company,
d/b/a Lime Public Relations + Promotion, and
KIRSHENBAUM BOND & PARTNERS
WEST LLC, a Delaware limited liability
company,

Defendants.

Case No. 10-cv-04846 MMC

HROPOSEDTORDER PRELIMINARILY
APPROVING CLASS ACTION
SETTLEMENT, CERTIFYING CLASS,
APPROVING PROCEDURE AND

FORM OF NOTICE, AND SCHEDULING
FINAL APPROVAL HEARING

The Honorable Maxine M. Chesney

[Proposed] ORDER GRANTING PRELIMINARY APPROVAL
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KIRSHENBAUM BOND SENECAL &
PARTNERS LLC f/k/a KIRSHENBAUM
BOND & PARTNERS LLC, a Delaware
limited liability company, d/b/a Lime Public
Relations + Promotion, and KIRSHENBAUM
BOND & PARTNERS WEST LLC, a
Delaware limited liability company,

Third-Party Plaintiffs.
V.

MERKLE INC., a Maryland Corporation,

Third-Party  Defendant and
Fourth-Party Plaintiff.

V.

RGAR HOLDINGS, LLC, a Florida limited
liability company, formerly known as TAKE 5
SOLUTIONS, LLC., a Florida limited liability
company, RICHARD GLUCK,
ALEXANDER RADETICH, JOHN DOE 1,
and JOHN DOE II,

Fourth-Party Defendants.

[Proposed] ORDER GRANTING PRELIMINARY APPROVAL
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[PROPOSED] ORDER PRELIMINARILY APPROVING CLASS ACTION
SETTLEMENT, CERTIFYING SETTLEMENT CLASS, APPROVING PROCEDURE AND
FORM OF NOTICE, AND SCHEDULING FINAL APPROVAL HEARING

WHEREAS, a class action is pending before the Court entitled Robles v. Lucky Brand Inc.,
Case No. 10-cv-04846-MMC; and

WHEREAS, Plaintiffs and Defendants Lucky Brand Dungarees, Inc. ("Lucky"),
Kirshenbaum Bond Senecal & Partners LLC f/k/a Kirshenbaum Bond & Partners LLC d/b/a Lime
Public Relations + Promotion, and Kirshenbaum Bond & Partners West LLC (collectively "Lime"),
Third-Party Defendant Merkle Inc. ("Merkle"), and Fourth-Party Defendant RGAR Holdings, LLC
f/k/a Take 5 Solutions, LLC ("Take 5") (collectively, “Defendants”), have entered into a Settlement
Agreement, which, together with the exhibits attached thereto, sets forth the terms and conditions
for a proposed settlement and dismissal of the Action with prejudice as to Defendants upon the
terms and conditions set forth therein (the “Settlement Agreement”), and the Court having read and
considered the Settlement Agreement and exhibits attached thereto;

This matter coming before the Court upon the agreement of the parties, good cause being
shown, and the Court being fully advised in the premises,
IT IS HEREBY ORDERED, DECREED, AND ADJUDGED AS FOLLOWS:

1. Terms and phrases in this Order shall have the same meaning as ascribed to them in
the Settlement Agreement.

2. The parties have moved the Court for an order approving the settlement of the
Action in accordance with the Settlement Agreement, which, together with the documents
incorporated therein, sets forth the terms and conditions for a proposed settlement and dismissal of
the Action with prejudice, and the Court having read and considered the Settlement Agreement and
having heard the parties and being fully advised in the premises, hereby preliminarily approves the
Settlement Agreement in its entirety subject to the Final Approval Hearing referred to in paragraph
18 of this Order.

3. The Court finds that, subject to the Final Approval Hearing, the Settlement
Agreement is fair, reasonable, adequate, and in the best interests of the class set forth below. The

Court further finds that the Settlement Agreement substantially fulfills the purposes and objectives
-1-

[Proposed] ORDER GRANTING PRELIMINARY APPROVAL
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of the class action, and provides substantial relief to the class without the risks, burdens, costs, or
delay associated with continued litigation, trial, and/or appeal. The Court also finds that the
Settlement Agreement (a) is the result of arms’ length negotiations between experienced class
action attorneys assisted by Magistrate Judge Howard Lloyd and the Hon. Nicholas H. Politan
(Ret.); (b) is sufficient to warrant notice of the settlement and the Final Approval Hearing to the
Settlement Class; (c¢) meets all applicable requirements of law, including Federal Rule of Civil
Procedure 23, and the Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1715; and (d) isnot a
finding or admission of liability by the Defendants or any other parties.

Settlement Class Certification

4. For purposes of settlement only: (a) Jay Edelson, Myles McGuire, and Ryan D.
Andrews of Edelson McGuire, LLC are appointed Class Counsel for the Settlement Class; and (b)
Plaintiffs Juvenal Robles and Abel Figueroa are named Class Representatives. The Court finds that
these attorneys are competent and capable of exercising the responsibilities of Class Counsel and
that Plaintiffs Robles and Figueroa will adequately protect the interest of the class defined below.

5. For purposes of settlement only, the Court certifies the following class as defined in

the Settlement Agreement:

All Persons Nationwide who were sent the following Text Messages without such
Person’s prior express consent from short code 88202 between August 24, 2008 and
September 15, 2008, as part of the Back to School campaign:

. Lucky Jeans mobile invite. Free alerts. Std carrier rates may apply.
For help GET $25 OFF NOW. To remove yourself reply STOP. To
Opt-in Reply with LUCKYJ

. Get $25 off at Lucky Brand Jeans Now. Just reply LUCKYJ Or Stop
to opt out std rates apply. For help www.mbo.com

J Get $25 off at Lucky Brand Jeans Now. Just reply LUCKYJ Or Stop
to opt out std rates apply. For help LUCKYBRANDJEANS.COM

o Back to school sale going on at all Lucky Brand Jeans stores! Enter
your zip to find one nearest you. http://mbo.com/lucky.jsp

o Get $25 off at Lucky Brand Jeans Now. Just reply LUCKYJ Or Stop
to opt out std rates apply

2
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° Get $25 off at Lucky Brand Jeans Now. Just reply LUCKY]J or to
opt out reply STOP std rates apply

o Lucky Jeans mobile invite. Free alerts. Std carrier rates may apply.
Get $25 off NOW . To remove yourself reply STOP. To Opt-in
Reply with LUCKY]J

. Get $25 off any purchase of $100 or more at LUCKY BRAND
JEANS. Just show Student ID. Click link to find a store near you.
Ends 9/7 http://mbo.com/lucky.jsp

o Last chance to get $25 off any purchase of $100 or more at LUCKY
BRAND JEANS with Student ID. Click link to find a store near
you. Ends 9/7 http::/mbo.com/lucky.jsp
6. The Court finds, subject to the Final Approval Hearing referred to in Paragraph 18

below, that the Settlement Agreement is fundamentally fair, adequate, and reasonable, and, solely
within the context of and for the purposes of settlement only, thatthe Settlement Class satisfies the
requirements of Rule 23 of the Federal Rules of Civil Procedure, specifically, that the Settlement
Class 0f 216,711 Persons is so numerous that joinder of all members is impracticable; there are
questions of law and fact common to members of the Settlement Class including whether the
equipment used to send the Text Messages fell within the statutory definition of “Automatic
Telephone Dialing System” and whether Defendants properly obtained the prior express consent of
the Class Members to send the Text Messages; the claims of the Class Representativesunder the
Telephone Consumer Protection Act, 47 U.S.C § 227, are typical of the claims of the Settlement
Class members; the Class Representatives will fairly and adequately protect the interests of the
Settlement Class; common questions of law or fact identified above predominate over questions
affecting individual members; and a class action is a superior method for fairly and efficiently

adjudicating the Action.

7. Should the Settlement Agreement not receive the Court’s final approval, should final
approval be reversed on appeal, or should the Settlement Agreement otherwise fail to become
effective, the Court’s grant of class certification shall be vacated, and the Class Representatives and

the Settlement Class would once again bear the burden of establishing the propriety of class

3.
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certification. In such case, neither the certification of the Settlement Class for settlement purposes,
nor any other act relating to the negotiation or execution of the Settlement Agreement shall be
considered as a factor in connection with any class certification issue(s).

Notice and Administration

8. The Court approves, as to form, content and distribution, the Claim Form, the Notice
Plan and all forms of Notice to the Settlement Class attached hereto, and finds that such Notice is
the best notice practicable under the circumstances, and that the Notice complies fully with the
requirements of the Federal Rules of Civil Procedure. The Court also finds that the Notice
constitutes valid, due and sufficient notice to all persons entitled thereto, and meets the
requirements of Due Process. The Court further finds that the Notice is reasonably calculated to,
under all circumstances, reasonably apprise the members of the Settlement Class of the pendency of
this action, the terms of the Settlement Agreement, and the right to object to the settlement and to
exclude themselves from the Settlement Class. In addition, the Court finds that no notice other than
that specifically identified in the Settlement Agreement is necessary in this Action. The parties, by
agreement, may revise the Notice and Claim Forms in ways that are not material, or in ways that are

appropriate to update those documents for purposes of accuracy or formatting for publication.

9. The Court approves the request for the appointment of Kurtzman Carson Consultants
LLC, as Settlement Administrator in accordance with the provisions of paragraph 1.35 of the
Settlement Agreement.

10.  Pursuant to paragraph 4.2 of the Settlement Agreement, the Settlement Administrator
is directed to provide Notice on the website www.BackToSchoolTextSettlement.netwithin seven (7)
days following the entry of this Order. The Settlement Administrator shall also send the Notice and
an accompanying Claim Form with return postage pre-paid to the Settlement Class by First Class
U.S. Mail no later than sixty (60) days following the entry of this order. Further, the Settlement
Administrator shall, if necessary, provide on-line media and print publication in accordance with the
Notice Plan called for by the Settlement Agreement pursuant to paragraph 4.2(d). (All Notice shall
be complete by February 21, 2013and shall be referred to herein as “the Notice Date’). The

Settlement Administrator shall also distribute the press release provided for in paragraph 4.2(f) of
4-
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the Settlement Agreement within fourteen (14) days of the entry of this Order. The Settlement
Administrator shall also maintain the Settlement Website to provide full information about the
Settlement and allow for the filing of claims online.

11.  Members of the Settlement Class who wish to receive benefits under the Settlement
Agreement must complete and submit a Claim Form in accordance with the instructions contained
therein. All Claim Forms must be postmarked or received by the Settlement Administrator by April
19, 2013.

Exclusion

12. Members of the Settlement Class who wish to exclude themselves may do so if, on
or before the Objection/Exclusion Deadline of April 5, 2013, they comply with the exclusion
procedures set forth in the Settlement Agreement and Notice. At least fourteen (14) days prior to
the Objection/Exclusion Deadline, papers supporting the Fee Award shall be filed with the court
and posted to the settlement website listed in paragraph 4.2(e). Any members of the Settlement
Class so excluded shall neither be bound by the terms of the Settlement Agreement nor entitled to
any of its benefits.

13. Any members of the Settlement Class who elect to exclude themselves or “opt out”
of the Settlement Agreement must submit a written request to the Settlement Administrator,
received or postmarked no later than the Objection/Exclusion Deadline. The request for exclusion
must be signed by the member of the Settlement Class, must include the Person’s name address, the
cellular phone number that received the Text Message(s), a signature, the name and number of the
case, and a statement that he/she wishes to be excluded from the Settlement Class. So called
“mass” or “class” opt-outs shall not be allowed.

14.  Members of the Settlement Class who opt out of the Settlement Agreement will
relinquish their rights to benefits under the Settlement Agreement and will not release their Claims.
However, members of the Settlement Class who fail to submit a valid and timely request for

exclusion shall be bound by all terms of the Settlement Agreement and the Final Order.

[Proposed] ORDER GRANTING PRELIMINARY APPROVAL
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Objections

15. Any member of the Settlement Class who has not timely filed a request for exclusion
may object to the fairness, reasonableness, or adequacy of the Settlement Agreement or to a Final
Order being entered dismissing the Action with prejudice in accordance with the terms of the
Settlement Agreement, or to the attorneys’ fees and expense reimbursement sought by Class
Counsel in the amounts specified in the Notice and Settlement Agreement, or to the award to the
Class Representatives as set forth in the Notice and Settlement Agreement. Members of the
Settlement Class may object on their own, or may do so through separate counsel at their own
expense.

16. To object, members of the Settlement Class must sign and file a written objection no
later than on or before the Objection/Exclusion Deadline of April 5, 2013. To be valid, the
objection must set forth his/her full name, current address, telephone number, state that he or she is
a member of the Settlement Class, and provide the cellular phone number that received the Text
Message(s). In addition, any objection must provide all arguments, citations, and evidence
supporting the objection (including copies of any documents relied on) and include a statement
whether the objector intends to appear at the Final Approval Hearing with or without counsel.
Members of the Settlement Class who fail to file and serve timely written objections in substantial
compliance with the requirements of this paragraph and the Settlement Agreement shall be deemed
to have waived any objections and shall be foreclosed from making any objections (whether by
appeal or otherwise) to the Settlement Agreement or to any of the subjects listed in paragraph 18
below.

17. To be valid, objections must be filed with the Court and sent by mail, hand or
overnight delivery service to Myles McGuire, Edelson McGuire, LLC, 350 North LaSalle, Suite
1300, Chicago, IL 60654. In addition, any objections made by a Settlement Class Member

represented by counsel must be filed through the Court’s CM/ECF system.

[Proposed] ORDER GRANTING PRELIMINARY APPROVAL
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Fairness Hearing

18.  The Final Approval Hearing shall be held before this Court on May 10, 2013 at 9:00
a.m. at Courtroom 7 on the 19" Floor of the Phillip Burton Federal Building & United States
Courthouse, 450 Golden Gate Avenue,San Francisco, CA 94102 to determine (a) whether the
proposed settlement of the Action on the terms and conditions provided for in the Settlement
Agreement is fair, reasonable and adequate and should be given final approval by the Court; (b)
whether a judgment and order of dismissal with prejudice should be entered; (c) whether to approve
the payment of attorneys’ fees and expenses to Class Counsel; and (d) whether to approve the
payment of incentive awards to the Class Representatives. The Court may adjourn the Final
Approval Hearing without further notice to members of the Settlement Class.

19.  Papers in support of final approval of the Settlement Agreement, the incentive
award, and any supplementation to the request for the Fee Award, shall be filed with the Court on
or before April 26, 2013.

Further Matters

20. All further proceedings in the Action are ordered stayed until the Final Order or
termination of the Settlement Agreement, whichever occurs earlier, except for those matters
necessary to obtain and/or effectuate final approval of the Settlement Agreement.

21.  Members of the Settlement Classshall be bound by all determinations and judgments
in the Action concerning the Action and/or Settlement Agreement, whether favorable or
unfavorable.

22. If the Settlement Agreement is not approved by the Court in complete accordance
with its terms, each party will have the option of having the Action revert to its status as if the
Settlement Agreement had not been negotiated, made, or filed with the Court. In such event, the
parties will retain all rights as if the Settlement Agreement was never agreed upon.

23.  Inthe event that the Settlement Agreement is terminated pursuant to the provisions
of the Settlement Agreement or for any reason whatsoever the approval of it does not become Final
then (i) the Settlement Agreement shall be null and void, including any provision related to the

award of attorneys’ fees, and shall have no further force and effect with respect to any party in this
-
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Action, and shall not be used in this Action or in any other proceeding for any purpose; (ii) all
negotiations, proceedings, documents prepared, and statements made in connection therewith shall
be without prejudice to any person or party hereto, shall not be deemed or construed to be an
admission by any party of any act, matter, or proposition, and shall not be used in any manner or for
any purpose in any subsequent proceeding in this Action or in any other action in any court or other
proceeding, provided, however, that the termination of the Settlement Agreement shall not shield
from subsequent discovery any factual information provided in connection with the negotiation of
this Settlement Agreement that would ordinarily be discoverable but for the attempted settlement;
and (iii) other than as expressly preserved by the Settlement Agreement in the event of its
termination, the Settlement Agreement shall have no further force and effect with respect to any

party and shall not be used in the Action or any other proceeding for any purpose.

Dated: November 26, 2012

States District Court Judge

[Proposed] ORDER GRANTING PRELIMINARY APPROVAL




Case3:10-cv-04846-MMC Document97-1 Filed11/26/12 Pagel of 12

COURT AUTHORIZED NOTICE OF “Back to School” Text Message ]
CLASS ACTION AND PROPOSED SETTLEMENT L g First-Class
Settlement Administrator Mail
- P.O. Box 0000 us Postage
O ur Reco rds I n d |cate Providence, RI 00000-0000 Paid
Permit #
You Were Sent A

Text Message For A
“BaCk TO SChOOI” Promotion y(‘)ﬂz‘t!|s‘|e|r‘v|1|<:‘e|| U’M:Use do not mark barcode
In August or September 2008
For Lucky Brand Jeans. XXX

You Could Get XXX—1234567-8
Up TO $100 First Last
C/O
F_rom A Addrl Addr2
Class Action Settlement. City, St ZipCode Country

Para una notificacion en Espariol,
visitor www.BackToSchoolTextSettlement.net

“BACK TO SCHOOL” TEXT MESSAGE SETTLEMENT CLAIM FORM

THIS CLAIM FORM MUST BE SUBMITTED ONLINE OR POSTMARKED BY APRIL 19, 2013 AND MUST BE
FULLY COMPLETED, BE SIGNED, AND MEET ALL CONDITIONS OF THE SETTLEMENT AGREEMENT.
Instructions: Fill out each section of this form and sign where indicated.

Claim #: XXX-1234567-8 Name/Address Change, if any:

First Last

Address

City, State Zip Code

2008 Cell Phone Number that received the text message: () -

Email Address: (Please provide either an email or phone number where
ContactPhone#: () -~ youmay be contacted if further information is required.)

Prohibition of Future Messages: Would you like your cell phone number removed from any database of phone numbers

that may be in possession of Take 5 to which text messages could be sent in the future? Oves ONo

Class Member Verification: By submitting this claim form and checking the boxes below, I declare that I believe I am a
member of the Settlement Class and that the following statements are true (each box must be checked to receive a payment):
O 1 received a text message promoting Lucky Brand Jeans between 8/24/08 and 9/15/08, from short code 88202.

O Priorto receiving this text message, I did not provide anyone with express consent to send me text messages promoting Lucky Brand.

[0 Under penalty of perjury, all information provided in this Claim Form is true and correct to the best of my knowledge and belief.

Signature: Date (mm/ddiyyyy): __ / /

Print Name:

Your claim will be submitted to the Settlement Administrator for review. If accepted you will be mailed a check for $100
or a lesser pro rata share. This process takes time, please be patient.

Questions, visit www.[website].net or call [toll free number]
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A settlement has been reached in a class action lawsuit claiming that unsolicited text messages were sent in August and September 2008
promoting Lucky Brand Dungarees, Inc.’s clothing by Kirshenbaum Bond Senecal & Partners d/b/a Lime Public Relations +
Promotion, Kirshenbaum Bond & Partners West LLC, Merkle, Inc., and RGAR Holdings, LLC f/k/a Take 5 Solutions, LLC (together
“Defendants”). The Plaintiffs claim that these text messages violated the federal Telephone Consumer Protection Act. The Defendants
vigorously deny they violated any law, but have agreed to the settlement to avoid the uncertainties and expenses associated with
continuing the case.

Am I a Class Member? Our records indicate you may be a Class Member. Class Members are people who were sent an
unsolicited text message advertising Lucky Brand Jeans between August 24, 2008 and September 15, 2008.

What Can I Get? If the settlement is approved by the Court you can receive a $100 payment, or a lesser proportionate amount if the
expenses, fees, incentive award, and claims exceed the $9.9 million Settlement Fund created by the Defendants. In addition, certain
Defendants will put in place practices to make sure people who wish to receive text messages properly consent.

How Do I Get a Payment? You must submit a timely and properly completed Claim Form signed under penalty of perjury no later
than April 19, 2013. You may use the Claim Form attached to this Notice or submit one online at www.BackToSchoolTextSettlement.net.
What are My Other Options? You may exclude yourself from the Settlement Class by sending a letter to the settlement administrator
no later than April 5, 2013. If you exclude yourself, you cannot get a settlement payment, but you keep any rights you may have to sue
the Defendants over the legal issues in the lawsuit. If you do not exclude yourself, you and/or your lawyer have the right to appear
before the Court and/or object to the proposed settlement. Your written objection must be filed no later than April 5, 2013. Specific
instructions about how to object to, or exclude yourself from, the Settlement are available at www.BackToSchoolTextSettlement.net. If
you do not exclude yourself, and the Court approves the Settlement, you will be bound by all of the Court’s orders and judgments; in
addition, your claims relating to the allegedly unauthorized text messages in this case against the Defendants and other entities involved
in their transmission will be fully and finally resolved and released.

Who Represents Me? The Court has appointed a team of lawyers from Edelson McGuire LLC to represent the class. These
attorneys are called Class Counsel. You will not be charged for these lawyers. If you want to be represented by your own lawyer in
this case, you may hire one at your expense.

When Will the Court Consider the Proposed Settl t? The Court will hold the Final Approval Hearing at 9:00 a.m. on May 10,
2013 at the Phillip Burton Federal Building & United States Courthouse, Courtroom 7, 450 Golden Gate Avenue, San Francisco, CA
94102. At that hearing, the Court will: hear any objections concerning the fairness of the settlement; determine the fairness of the
settlement; decide whether to approve Class Counsel’s request for attorneys’ fees and expenses of up to 24.24% of the Settlement Fund;
and decide whether to award the Class Representatives $10,000 each, from the Settlement Fund for their services in helping to bring
and settle this case. The Court may award less than these amounts.

How Do I Get More Information? For more information, including the full Notice, Claim Form and Settlement Agreement go to
www.BackToSchoolTextSettlement.net, contact the settlement administratorat 1- - - or “Back to School” Text Message
Settlement Administrator, [address], or call Class Counsel at 1-866-354-3015.

NO POSTAGE
NECESSARY
IF MAILED IN
THE UNITED
STATES

“Back to School” Text Message Settlement Administrator
c/o KCC Class Action Services
PO Box 0000
Providence, RI 00000-0000

XXX
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UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA

IF YOU WERE SENT A TEXT MESSAGE IN AUGUST OR SEPTEMBER 2008 FOR A “BACK TO
SCHOOL” PROMOTION BYLUCKY BRAND JEANS PLEASE READ THIS NOTICE CAREFULLY
AS YOU MAY BE ENTITLEDTO A $100 PAYMENT FROM A CLASS ACTION SETTLEMENT.

A Federal Court authorized this notice. You are not being sued. This is not a solicitation from a lawyer.

« A Settlement has been reached in a class action lawsuit against Lucky Brand Dungarees, Inc.
(“Lucky”) Kirshenbaum Bond Senecal & Partners d/b/a Lime Public Relations + Promotion,
Kirshenbaum Bond & Partners West LLC (together “Lime”), Merkle, Inc. (“Merkle”), and
RGAR Holdings, LLC f/k/a Take 5 Solutions, LLC (“Take 57”). The class action lawsuit
involves whether text messages were sent to consumers in August and September 2008 as part
of a “Back to School” advertising campaign without receiving the necessary consent to do so.
Lucky, Lime, Merkle, and Take 5 are referred to as the “Defendants.”

*  You are included if you live in the U.S. or its territories and you were sent a text message in
August or September 2008 that advertised the “Back to School” promotion by Lucky Brand
Jeans that was sent from the shortened telephone number 88202. The full text messages that
were sent are listed below. [insert hyperlink]

* Those included in the Settlement will be eligible to receive a payment of up to $100. Certain
Defendants have also agreed to put in place procedures to better assure that future text
messages are sent to persons who have consented to receive such messages. On the claim form,
you can also have your cell phone number removed from any list or database of cell phone
numbers that Take 5 may have to which text messages could be sent.

* Please read this notice carefully. Your legal rights are affected whether you act, or don’t act.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT

SUBMIT A CLAIM FORM | This is the only way to receive a payment and take your number
off a list of cell phone numbers that are sent text messages.

EXCLUDE YOURSELF You will receive no benefits, but you will retain any rights you
currently have to sue the Defendants about the claims in this
case.

OBJECT Write to the Court explaining why you don’t like the Settlement.

GO TO THE HEARING Ask to speak in Court about your opinion of the Settlement.

DO NOTHING You won’t get a share of the Settlement benefits and will give up
your rights to sue the Defendants about the claims in this case.

These rights and options—and the deadlines to exercise them—are explained in this Notice.

QUESTIONS? CALL 1-800-000-0000 ToLL FREE, OR VISIT WWW.BACKTOSCHOOLTEXTSETTLEMENT.NET
PARA UNA NOTIFICACION EN ESPANOL, LLAMAR O VISITAR NUESTRO WEBSITE
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BASIC INFORMATION

| 1. Why was this Notice issued? |

A Court authorized this notice because you have a right to know about a proposed Settlement of this
class action lawsuit and about all of your options, before the Court decides whether to give final
approval to the Settlement. This Notice explains the lawsuit, the Settlement, and your legal rights.

The U.S. District Court for the Northern District of California is overseeing this case. The case is
known as Robles v. Lucky Brand Dungarees, Inc. et al, No. 10-cv-04846. The persons who sued are
called the Plaintiffs. The Defendants are Lucky Brand Dungarees, Inc., Kirshenbaum Bond Senecal
& Partners d/b/a Lime Public Relations + Promotion, Kirshenbaum Bond & Partners West LLC,
Merkle, Inc., and RGAR Holdings, LLC f/k/a Take 5 Solutions, LLC.

| 2. What is a Class Action? |

In a class action, one or more people called class representatives (in this case, Juvenal Robles and
Abel Figueroa) sue on behalf of a group or a “class” of people who have similar claims. In a class
action, the court resolves the issues for all Class Members, except for those who exclude themselves
from the Class.

| 3. What is this Lawsuit about? |

This lawsuit claims that Defendants caused unsolicited text messages to be sent to consumers in
August and September 2008 advertising Lucky Brand Jeans. These text messages were sent to
consumers from the abbreviated phone number (called a “short code”) 88202. The lawsuit claims
that Defendants violated the Telephone Consumer Protection Act because consumers did not consent
to receive these text message advertisements. The Defendants deny they violated any law.

The Court has not determined who is right. Rather, the Parties have agreed to settle the lawsuit to
avoid the uncertainties and expenses associated with ongoing litigation.

| 4. Why is there a Settlement? |

The Court has not decided whether the Plaintiffs or the Defendants should win this case. Instead,
both sides agreed to a Settlement. That way, they avoid the uncertainties and expenses associated
with ongoing litigation, and Class Members will get compensation now rather than, if at all, years
from now.

WHO’S INCLUDED IN THE SETTLEMENT?

| 5. How do I know if I am in the Settlement Class?

The Court decided that everyone who fits this description is a member of the Settlement Class:

QUESTIONS? CALL 1-800-000-0000 TOLL FREE, OR VISIT WWW.BACKTOSCHOOLTEXTSETTLEMENT.NET
2



Case3:10-cv-04846-MMC Document97-1 Filed11/26/12 Page5 of 12

All Persons Nationwide who from August 24, 2008 until September 15, 2008, were sent Text
Message(s) promoting Lucky Brand Jeans’ “Back to School” promotion from the short code 88202.

| 6. What type of text message ads were sent? |

The text messages covered by the Settlement were part of a “Back to School” promotion and were
sent between August 24, 2008 and September 15, 2008, offering discounts towards purchases at
Lucky Brand Jeans. The text messages covered by this Settlement stated:

. Lucky Jeans mobile invite. Free alerts. Std carrier rates may apply. For help
GET $25 OFF NOW. To remove yourself reply STOP. To Opt-in Reply with
LUCKY]J

. Get $25 off at Lucky Brand Jeans Now. Just reply LUCKY1J Or Stop to opt out
std rates apply. For help www.mbo.com

. Get $25 off at Lucky Brand Jeans Now. Just reply LUCKYJ Or Stop to opt out
std rates apply. For help LUCKYBRANDJEANS.COM

. Back to school sale going on at all Lucky Brand Jeans stores! Enter your zip to
find one nearest you. http://mbo.com/lucky.jsp

. Get $25 off at Lucky Brand Jeans Now. Just reply LUCKYJ Or Stop to opt out
std rates apply

. Get $25 off at Lucky Brand Jeans Now. Just reply LUCKY1J or to opt out reply
STOP std rates apply

. Lucky Jeans mobile invite. Free alerts. Std carrier rates may apply. Get $25 off
NOW . To remove yourself reply STOP. To Opt-in Reply with LUCKYJ

. Get $25 off any purchase of $100 or more at LUCKY BRAND JEANS. Just show
Student ID. Click link to find a store near you. Ends 9/7 http://mbo.com/lucky.jsp

. Last chance to get $25 off any purchase of $100 or more at LUCKY BRAND JEANS
with Student ID. Click link to find a store near you. Ends 9/7 http::/mbo.com/lucky.jsp

These text messages were sent from the “short code” 88202. A short code is an abbreviated
telephone number that can be used by companies to send text messages in bulk. This short code will
appear on the cell phone that received these text messages as well as on your cell phone bill as the
“sender” of the message.

QUESTIONS? 1-800-000-0000 TOLL FREE, OR VISIT WWW.BACKTOSCHOOLTEXTSETTLEMENT.NET
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THE SETTLEMENT BENEFITS

| 7. What does the Settlement provide? |

Defendants have created a Settlement Fund totaling $9.9 million. The cost to administer the
Settlement, the cost to inform people about the Settlement, as well as attorneys’ fees and payments
to the Class Representatives will also come out of this fund (see Question 14). The amount
remaining after deducting these costs will be paid to eligible Class Members who submit valid
claims, up to $100.

Protection from Future Unauthorized Messages: Lime, Merkle, and Take 5 have agreed not to send
text messages to consumers who have not given their prior express consent in writing to receive
them.

Removal Request: The Claim Form will provide you an opportunity to remove your cellphone
number from any list or database of cell phone numbers that Take 5 may have to which text
messages could be sent.

You can read a detailed description of the future protection applicable to the Defendants in the
Settlement Agreement. [insert hyperlink]

| 8. How much will my payment be? |

If you are member of the Settlement Class, and the Court gives final approval to the Settlement, you
may be entitled to receive up to $100. The amount of your exact payment cannot be calculated at
this time. Your payment will depend on the total number of valid claims that are filed. The Class
contains approximately 216,711 members. Your payment may be reduced if the amount required to
pay all claims made by the Settlement Class exceeds the amount available, after paying fees and
expenses, from the Settlement Fund. In the event this occurs, each Class Member who filed a valid
claim shall receive a reduced proportionate share of that Settlement Fund.

| 9. When will I get my payment? |

You should receive a check from the settlement administrator within 60-90 days after the Settlement
has been finally approved and/or after any appeals have been resolved in favor of the Settlement.
The hearing to consider the final fairness of the Settlement is scheduled for May 10, 2013. All
checks will expire and become void 90 days after they are issued.

How 1o GET BENEFITS

| 10. How do I get benefits? |

If you are a Class Member and you want to participate in the Settlement, you must complete and
submit a truthful Claim Form by April 19, 2013. Claims Forms can be found and submitted on-line
or you may have received a Claim Form in the mail with a summary of this notice. To submit a

QUESTIONS? 1-800-000-0000 TOLL FREE, OR VISIT WWW.BACKTOSCHOOLTEXTSETTLEMENT.NET
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Claim Form on-line or to request a paper copy, go to www.BackToSchoolTextSettlement.net or call
toll free, 1-800-000-0000.

We also encourage you to submit your claim electronically. Not only is it easier and more secure,
but it is completely free and takes only minutes!

REMAINING IN THE SETTLEMENT

| 11. What am I giving up if I stay in the Class? |

If the Settlement becomes final, you will give up your right to sue the Defendants for the claims
being resolved by this Settlement. The specific claims you are giving up against the Defendants are
described in Section 3 of the Settlement Agreement. You will be “releasing” the Defendants and all
related people as described in Section 1.30 of the Settlement Agreement. Unless you exclude
yourself (see Question 15), you are “releasing” the claims, regardless of whether you submit a claim
or not. The Settlement Agreement is available through the “court documents” link on the website.

The Settlement Agreement describes the released claims with specific descriptions, so read it
carefully. If you have any questions you can talk to Class Counsel for free or you can, of course,
talk to your own lawyer if you have questions about what this means.

| 12. What happens if I do nothing at all? |

If you do nothing, you won’t get any benefits from this Settlement. But, unless you exclude
yourself, you won’t be able to start a lawsuit or be part of any other lawsuit against the Defendants
for the claims being resolved by this Settlement.

THE LAWYERS REPRESENTING YOU

| 13. Do I have a lawyer in the case? |

The Court has appointed Jay Edelson, Myles McGuire, and Ryan D. Andrews of Edelson McGuire
LLC to be the attorneys representing the Settlement Class. They are called “Class Counsel.” They
believe, after conducting an extensive investigation, that the Settlement Agreement is fair,
reasonable, and in the best interests of the Settlement Class. You will not be charged for these
lawyers. If you want to be represented by your own lawyer in this case, you may hire one at your
expense.

| 14. How will the lawyers be paid? |

Subject to Court approval, Defendants have agreed to pay Class Counsel up to 24.24% of the
Settlement Fund for attorneys’ fees and expenses for investigating the facts, litigating the case, and
negotiating the Settlement in this matter. The Court may award less than this amount. Under the
Settlement Agreement, any amount awarded to Class Counsel will be paid out of the Settlement
Fund.

QUESTIONS? 1-800-000-0000 TOLL FREE, OR VISIT WWW.BACKTOSCHOOLTEXTSETTLEMENT.NET
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Subject to approval by the Court, Defendants have agreed to pay $10,000 to each Class
Representative (for a collective award of $20,000) from the Settlement Fund for their services in
helping to settle this case.

EXCLUDING YOURSELF FROM THE SETTLEMENT

| 15. How do I get out of the Settlement? |

To exclude yourself from the Settlement, you must mail or otherwise deliver a letter (or request for
exclusion) stating that you want to be excluded from the Robles v. Lucky Brand Dungarees, Inc., et
al., Case No. 10-cv-04846 settlement. Your letter or request for exclusion must also include your
name, your address, the cellphone number that received the relevant text message(s), and your
signature. You must mail your exclusion request no later than [objection/exclusion deadline], to:

“Back to School” Text Message Settlement
0000 Street
City, ST 00000

| 16. If I don’t exclude myself, can I sue the Defendants for the same thing later? |

No. Unless you exclude yourself, you give up any right to sue the Defendants for the claims being
resolved by this Settlement.

| 17. If I exclude myself, can I get anything from this Settlement? |

No. If you exclude yourself, do not submit a Claim Form to ask for benefits.

OBJECTING TO THE SETTLEMENT

| 18. How do I object to the Settlement? |

If you’re a Class Member, you can object to the Settlement if you don’t like any part of it. You can
give reasons why you think the Court should not approve it. The Court will consider your views.
To object, you must file with the Court a letter or brief stating that you object to the Settlement in
Robles v. Lucky Brand Dungarees, Inc., et al., No. 10-cv-04846 and identify all your reasons for
your objections (including citations and supporting evidence) and attach any materials you rely on
for your objections. Your letter or brief must also include your name, your address, your cellular
telephone number that received the unauthorized text message(s), and your signature. You must all
also mail or deliver a copy of your letter or brief to Class Counsel and Defendants’ Counsel listed
below.

Class Counsel will file with the Court and post on this website its request for attorneys’ fees two
weeks prior to April 5, 2013.

QUESTIONS? 1-800-000-0000 TOLL FREE, OR VISIT WWW.BACKTOSCHOOLTEXTSETTLEMENT.NET
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If you want to appear and speak at the Final Approval Hearing to object to the Settlement, with or
without a lawyer (explained below in answer to Question Number 22), you must say so in your letter
or brief. File the objection with the Court and mail a copy to Class Counsel postmarked no later than
April 5, 2013.

Court Class Counsel
Robles v. Lucky Brand, No. 10-cv-04846 Myles McGuire
Clerk of the Court Edelson McGuire, LLC
Phillip Burton Federal Building & 350 North LaSalle St.
United States Courthouse Suite 1300
450 Golden Gate Avenue Chicago, IL 60654
San Francisco, CA 94102

| 19. What’s the difference between objecting and excluding myself from the Settlement?

Objecting simply means telling the Court that you don’t like something about the Settlement. You
can object only if you stay in the Class. Excluding yourself from the Class is telling the Court that
you don’t want to be part of the Class. If you exclude yourself, you have no basis to object because
the case no longer affects you.

THE COURT’S FINAL APPROVAL HEARING

| 20. When and where will the Court decide whether to approve the Settlement? |

The Court will hold the Fairness Hearing at 9:00 a.m. on May 10, 2013 in Courtroom 7 on the 19"
Floor of the Phillip Burton Federal Building & United States Courthouse, 450 Golden Gate Avenue,
San Francisco, CA 94102. The purpose of the hearing will be for the Court to determine whether to
approve the Settlement as fair, reasonable, adequate, and in the best interests of the Class; to
consider the Class Counsel’s request for attorneys’ fees and expenses; and to consider the request for
an incentive award to the Class Representatives. At that hearing, the Court will be available to hear
any objections and arguments concerning the fairness of the Settlement.

The hearing may be postponed to a different date or time without notice, so it is a good idea to check
www.[website].net or call 1-800-000-0000. If, however, you timely objected to the Settlement and
advised the Court that you intend to appear and speak at the Fairness Hearing, you will receive
notice of any change in the date of such Fairness Hearing.

| 21. Do I have to come to the hearing? |

No. Class Counsel will answer any questions the Court may have. But, you are welcome to come at
your own expense. If you send an objection or comment, you don’t have to come to Court to talk
about it. As long as you filed and mailed your written objection on time, the Court will consider it.
You may also pay another lawyer to attend, but it’s not required.

| 22. May I speak at the hearing? |

QUESTIONS? 1-800-000-0000 TOLL FREE, OR VISIT WWW.BACKTOSCHOOLTEXTSETTLEMENT.NET
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Yes. You may ask the Court for permission to speak at the Fairness Hearing. To do so, you must
include in your letter or brief objecting to the settlement a statement saying that it is your “Notice of
Intent to Appear in Robles v. Lucky Brand Dungarees, Inc. et al., No. 10-cv-04846.” It must include
your name, address, telephone number and signature as well as the name and address of your lawyer,
if one is appearing for you. Your objection and notice of intent to appear must be filed with the
Court and postmarked no later than April 5, 2013, and be sent to the addresses listed in Question 18.

GETTING MORE INFORMATION

| 23. Where do I get more information? |

This Notice summarizes the Settlement. More details are in the Settlement Agreement. You can get
a copy of the Settlement Agreement at www.BackToSchoolTextSettlement.net. You may also write
with questions to ”Back to School” Text Message Settlement, P.O. Box 0000, City, ST 00000. You
can call the Settlement Administrator at 1-800-000-0000 or Class Counsel at 1-866-354-3015, if you
have any questions. Before doing so, however, please read this full Notice carefully. You may also
find additional information elsewhere on the case website.

QUESTIONS? 1-800-000-0000 TOLL FREE, OR VISIT WWW.BACKTOSCHOOLTEXTSETTLEMENT.NET

8



Case3:10-cv-04846-MMC Document97-1 Filed11/26/12 Pagell of 12
Legal Notice

If you were sent a text message in August or September 2008 for a
“Back to School” promotion for Lucky Brand Jeans you could get up to
$100 from a class action settlement.

Para una notificacion en Espariol, visite www. [website].net

A settlement has been reached in a class action lawsuit claiming that unsolicited text messages were sent in August and September 2008 promoting Lucky Brand
Dungarees, Inc.’s clothing by Kirshenbaum Bond Senecal & Partners d/b/a Lime Public Relations + Promotion, Kirshenbaum Bond & Partners West LLC, Merkle, Inc.,
and RGAR Holdings, LLC f/k/a Take 5 Solutions, LLC (together “Defendants”). The Plaintiffs claim that these text messages violated the federal Telephone Consumer
Protection Act. The Defendants vigorously deny they violated any law, but have agreed to the settlement to avoid the uncertainties and expenses associated with
continuing the case.

Am 1a Class Member? Class Members are people who were sent an unsolicited text message advertising Lucky Brand Jeans between August 24, 2008 and September
15, 2008.

What Can I Get? If the settlement is approved by the Court, you can receive a $100 payment, or a lesser proportionate amount if the expenses, fees, incentive award,
and claims exceed the $9.9 million Settlement Fund created by the Defendants. In addition, certain Defendants will put in place practices to make sure people who wish
to receive text messages properly consent.

How Do I Get a Pavment? You must submit a timely and properly completed Claim Form signed under penalty of perjury no later than April 19, 2013. You may use
the Claim Form attached to this Notice or submit one online at www.BackToSchoolTextSettlement.net.

What are Mv Other Options? You may exclude yourself from the Settlement Class by sending a letter to the settlement administrator no later than April 5, 2013. If
you exclude yourself, you cannot get a settlement payment, but you keep any rights you may have to sue the Defendants over the legal issues in the lawsuit. If you do
not exclude yourself, you and/or your lawyer have the right to appear before the Court and/or object to the proposed settlement.

Your written objection must be filed no later than April 5, 2013. Specific instructions about how to object to, or exclude yourself from, the Settlement are available at
www.BackToSchoolTextSettlement.net. If you do not exclude yourself, and the Court approves the Settlement, you will be bound by all of the Court’s orders and
judgments; in addition, your claims relating to the allegedly unauthorized text messages in this case against the Defendants and other entities involved in their
transmission will be fully and finally resolved and released.

Wheo Represents Me? The Court has appointed a team of lawyers from Edelson McGuire LLC to represent the class. These attorneys are called Class Counsel. You
will not be charged for these lawyers. If you want to be represented by your own lawyer in this case, you may hire one at your expense.

When Will the Court Consider the Proposed Settlement? The Court will hold the Final Approval Hearing at 9:00 a.m. on May 10, 2013 at the Phillip Burton Federal
Building & United States Courthouse, Courtroom 7, 450 Golden Gate Avenue, San Francisco, CA 94102. At that hearing, the Court will: hear any objections
concerning the fairness of the settlement; determine the fairness of the settlement; decide whether to approve Class Counsel’s request for attorneys’ fees and expenses
of up to 24.24% of the Settlement Fund; and decide whether to award the two Class Representatives $10,000 each, from the Settlement Fund for their services in
helping to bring and settle this case. The Court may award less than these amounts.

How Do 1 Get DMore Information? For more information, including the full Notice, Claim Form and Settlement Agreement go to
www.BackToSchoolTextSettlement.net, contact the settlement administratorat - - - or “Back to School” Text Message Settlement Administrator, [address],
or call Class Counsel at 1-866-354-3015.
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Internet Banner Notice
Panel #1: To be on-screen for approx. 2 to 3 seconds. Then replaced by Panel #2.

Were you sent a text message in August or September 2008
for a “Back to School” promotion for Lucky Brand Jeans?

Panel #2: To be on-screen for approx. 2 to 3 seconds. Then replaced by Panel #1.

You could get up to $100
from a class action settlement.

The banner notices will be prepared in all the sizes required by the various websites that will be used in
the Internet campaign, and with several different combinations of black or white type with different color
backgrounds (blue, green, red, and yellow).
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