
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 
RXSTRATEGIES, INC., 
 
 Plaintiff, 
 
v. Case No: 8:18-cv-1087-T-30TGW 
 
CVS PHARMACY, INC. and 
WELLPARTNER, LLC, 
 
 Defendants. 
  
 

ORDER 

THIS CAUSE comes before the Court upon Defendants' Motion to Dismiss (Dkt. 88), 

Plaintiff’s Response in Opposition (Dkt. 94), and Defendants’ Reply (Dkt. 99).  The Court, 

having reviewed the motion, response, reply, and being otherwise advised in the premises, 

concludes that the motion should be denied. 

BACKGROUND 

 Plaintiff, RxStrategies, Inc. (“RxStrategies”), filed suit against Defendants, CVS 

Pharmacy, Inc. (“CVS”) and Wellpartner, LLC (“Wellpartner”), alleging claims for:  illegal 

tying in violation of the Sherman Act against both Defendants (Count I); breach of contract 

against CVS (Count II); tortious interference with a contractual relationship against both 

Defendants (Count III); tortious interference with a business relationship against both 

Defendants (Count IV); misappropriation of trade secrets against both Defendants (Count V 

and VI); fraud in the inducement against CVS (Count VII); fraudulent misrepresentation 

against CVS (Count VIII); negligent misrepresentation against CVS (Count IX); and unjust 

enrichment against CVS (Count X).  The Court previously dismissed without prejudice 
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RxStrategies’ claim for illegal tying in violation of the Sherman Act against both Defendants 

(Count I).  (Dkt. 82).  The Court concluded that, although RxStrategies sufficiently alleged 

the relevant geographic market, Count I should be dismissed without prejudice with leave to 

amend because RxStrategies did not sufficiently allege the requisite market power for the 

defined geographic market.  (Dkt. 82).     

RxStrategies filed a Second Amended Complaint on July 10, 2019, and Defendants 

filed a Motion to Dismiss Count I of Plaintiff’s Second Amended Complaint.  The Court 

incorporates herein the detailed factual background of the 340B Drug Pricing Program from 

its previous order (Dkt. 82) to the extent applicable to Count I of Plaintiff’s Second Amended 

Complaint.   

LEGAL STANDARD 

Federal Rule of Civil Procedure 12(b)(6) allows a court to dismiss a complaint when 

it fails to state a claim upon which relief can be granted.  When reviewing a motion to 

dismiss, a court must accept all factual allegations contained in the complaint as true. Erickson 

v. Pardus, 551 U.S. 89, 94 (2007) (internal citation omitted).  It must also construe those 

factual allegations in the light most favorable to the plaintiff.  Hunt v. Aimco Properties, L.P., 

1, 1221 (11th Cir. 2016) (internal citation omitted).  

 To withstand a motion to dismiss, the complaint must include “enough facts to state a 

claim to relief that is plausible on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 

(2007).  A claim has facial plausibility “when the plaintiff pleads factual content that allows 

the court to draw the reasonable inference that the defendant is liable for the misconduct 

alleged.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  Pleadings that offer only “labels and 
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conclusions,” or a “formulaic recitation of the elements of a cause of action,” will not do. 

Twombly, 550 U.S. at 555. 

DISCUSSION 

To bring a claim under section one of the Sherman Act, RxStrategies “must define the 

relevant market and establish that the defendants possessed power in that market.”  Duty Free 

Americas, Inc. v. Estee Lauder Companies, Inc., 797 F. 3d 1248, 1263 (11th Cir. 2015) 

(citation omitted).  The relevant market includes the geographic market and the product 

market.  Id.  CVS and Wellpartner assert that Count I of RxStrategies’ Second Amended 

Complaint should be dismissed because: (1) RxStrategies fails to allege that the markets are 

relevant geographic markets; (2) RxStrategies fails to allege that CVS has market power 

within the markets; and (3) RxStrategies fails to plead sufficient facts to establish standing in 

those markets.  The Court addresses each argument below.   

Geographic Market 

 As the Court noted in its prior order, to survive a motion to dismiss, “antitrust plaintiffs 

. . . must present enough information in their complaint to plausibly suggest the contours of 

the relevant geographic and product markets.”  Jacobs v. Tempur-Pedic Intern., Inc., 626 

F.3d 1327, 1336 (11th Cir. 2010).  RxStrategies’ Second Amended Complaint contains 

allegations that are substantially similar, if not the same, to those in the Amended Complaint 

with respect to relevant geographic market.  The Court previously concluded that 

RxStrategies included sufficient allegations to “plausibly suggest the contours” of the relevant 

geographic market.  (Dkt. 82, p. 6).  The Court does not depart from its prior Order and will 

not discuss this argument further.   
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Market Power 

 Market power exists when a “seller has some special ability . . . to force a purchaser to 

do something that he would not do in a competitive market.”  Illinois Tool Works Inc. v. 

Indep. Ink, Inc., 547 U.S. 28, 36 (2006) (citing Jefferson Par. Hosp. Dist. No. 2 v. Hyde, 266 

U.S. 2, 13 (1984), abrogated by Illinois Tool Works, 547 U.S. 28).  In the context of antitrust 

claims, “sufficient economic power in the tying product market,” enables a seller to “coerce 

buyer acceptance of the tied product.”  Tic-X-Press, Inc. v. Omni Promotions Co. of Georgia, 

815 F.2d 1407, 1414 (11th Cir. 1987), holding modified by Thompson v. Metro. Multi-List, 

Inc., 934 F.2d 1566 (11th Cir. 1991).  “Economic or market power over the tying product 

can be sufficient even though the seller does not dominate the market or the seller only 

exercises the power with respect to some of the buyers in the market.”  Tic-X-Express, 815 

F.2d at 1420.  “Economic power may be inferred from the tying product’s desirability to 

consumers or from uniqueness in its attributes.”  Id.  Relevant determinants of market power 

include: “its absolute and relative market shares, and those of competing firms; the strength 

and capacity of current competitors; the potential for entry; the historic intensity of 

competition; and the impact of the legal or natural environment.”  U.S. Anchor Mfg., Inc. v. 

Rule Indus., Inc., 7 F.3d 986, 994 (11th Cir. 1993), certified question answered, 264 Ga. 295, 

443 S.E.2d 833 (1994) (citing Int’l Tel. & Tel. Corp., 104 F.T.C. 208, 412 (1984)).  Market 

share remains the primary factor for measuring actual or potential market power.  Id.  

 This Court previously concluded that the Amended Complaint did not include 

sufficient allegations to establish market power in the relevant market.  (Dkt. 82, p. 9-10).  
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In the Second Amended Complaint, RxStrategies includes additional allegations that it 

contends bolsters its original allegations pertaining to market power.  The Court agrees.   

RxStrategies alleges that CVS has a 30% or greater market share in many local 

geographic markets.  RxStrategies alleges that CVS’s market power is evidenced in the 

twenty-two core-based statistical areas (“CBSAs”) listed in the Second Amended Complaint.  

(Dkt. 85, ¶ 180).  RxStrategies further alleges that the covered entities located in the 

identified CBSAs “draw a substantial majority of their patient population from within a 30-

mile radius, need contract pharmacies located in close proximity to where their patients live 

and work, and could not turn to contract pharmacies with locations located only outside these 

CBSAs in response to a price increase for contract pharmacy services located within those 

CBSAs.”  (Dkt. 85, ¶ 181).  RxStrategies also alleges that CVS’s market power “is 

amplified by its control over access to . . . speciality pharmaceuticals and its network of payer 

contracts making CVS the exclusive or preferred supplier of speciality pharmaceuticals for 

tens of millions patients nationwide.”  (Dkt. 85, ¶ 183).  RxStrategies further alleges that 

“covered entities select specialty pharmacies for inclusion in their network of contract 

pharmacies based on . . . the number of the covered entities’ patients covered by third-party 

payers with whom a speciality pharmacy has contracted with and entered into an exclusive or 

preferred relationship.”  Id.  

RxStrategies alleges that for those covered entities dependent upon access to CVS for 

a substantial percentage of their 340B program revenues, there are no substitutes for access 

to CVS as a contract pharmacy, and therefore CVS and Wellpartner have the ability to force 

an unwelcome tie and higher prices on those covered entities.  RxStrategies alleges that there 
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is no meaningful alternative to CVS for a covered entity that participates in the 340B program.  

Specifically, RxStrategies asserts that “if a covered entity’s patient fills a 340B-eligible 

prescription at CVS, and that covered entity has not contracted with Wellpartner to gain access 

to CVS, the covered entity cannot realize any 340B savings for that prescription.”  (Dkt. 85, 

¶ 184).   

The Court, having considered the allegations in the Second Amended Complaint, 

concludes that RxStrategies has sufficiently alleged at this stage CVS’s market power for the 

defined geographic market to withstand Defendants’ motion to dismiss.              

Standing 

Defendants assert that RxStrategies fails to plead sufficient facts to establish standing.  

The Court previously concluded that RxStrategies has established standing to bring its 

antitrust claim.  (Dkt. 82, p. 4).  The Court does not depart from its prior Order on standing 

and will not discuss this argument further.   

It is therefore ORDERED AND ADJUDGED that: 

1. Defendants’ Motion to Dismiss (Dkt. 88) is denied. 

2. Defendants’ shall file their answer(s) to the Second Amended Complaint within 

fourteen (14) days of this Order. 

DONE and ORDERED in Tampa, Florida, this 4th day of December, 2019. 

 
Copies furnished to: 
Counsel/Parties of Record 
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