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WILENTZ, GOLDMAN & SPITZER P.A.
Attorneys at Law

90 Woodbridge Center Drive

Post Office Box 10

Woodbridge, New Jersey 07095

732.636.8000 :

Marvin J. Brauth, Esq. -NJ Attorney ID 018211974
Attorneys for Straub Motors, Inc.

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
X
STRAUB MOTORS, INC., DOCKET NO.
Plaintiff, Civil Action
V. COMPLAINT AND DEMAND
FOR JURY TRIAL
GENERAL MOTORS L.L.C,,
Defendant.
X

Plaintiff Straub Motors, Inc. (“Plaintiff” or “Straub”), a New Jersey corporation, by and
through its undersigned attorneys, by way of complaint against the Defendant, says:

JURISDICTION

1. Straub is a New Jersey corporation with its principal place of business at 400

Route 35, Keyport, Monmouth County, New Jersey.
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2. Defendant, General Motors L.L.C. (“Defendant”) is a limited liability corporation
-formed in Delaware. It has its principal place of business at 300 Renaissance Center, Detroit,
ML

3. Straub is a citizen of the State of New Jersey while Defendant is a citizen of
Delaware and Michigan. |

4. This lawsuit involves Defendant’s attempt to wrongfully terminate Straub’s
franchise to sell Buick and GMC vehicles. Straub’s annual sales are tens of millions of dollars
and the market value of the Straub’s business is in the millions of dollars.

5. Thus, there is complete diversity of citizenship and the amount in controversy
exceeds $75,000. Accordingly, this Court has jurisdiction over this matter based on diversity of

citizenship. 28 U.S.C. §1332.

VENUE
6. Straub conducts its business on behalf of the Defendant in the State of New
Jersey.
7. The franchise agreement that Defendant claims Straub breached wasrto be
performed in the State of New Jersey.
8. The acts and omissions that form the basis for Defendant’s attempt to terminate

Straub’s franchise were performed in the State of New Jersey.

9. Therefore, venue is properly laid in this Court pursuant to 28 U.S.C. §1391(b)(2)
as a substantial part of the events or omissions giving rise to the claim occurred within the
District of New Jersey.

FACTS COMMON TO ALL COUNTS

10. At all relevant times, Straub has been a retailer of Defendant’s products, holding a

franchise to sell and service Defendant’s Buick and GMC vehicles, parts and accessories.
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11.  Straub holds its Buick and GMC franchise pursuant to a Dealer Sales and Service
Agreement effective October 9, 2010. (“Franchise Agreement’;).

12.  Straub maintains facilities for the performance of its obligations under the
Franchise Agreement at 400 Route 35, Keyport, New Jersey. Straub performs all of the legal
obligations imposed on it by the Franchise Agreement, including, but not limited to, maintaining
a facility that satisfies it customer needs for sales and services; vigorously promoting the sale and
service of Buick and GMC products; maintaining an adequate supply of Buick and GMC
vehicles in inventory for sale to customers; maintaining a sufficient staff of trained salespersons;
marketing, advertising and promoting the sale of Buick and GMC vehicles; maintaining sales
and service hours customary in the trade; stocking a sufficient supply of parts to service Buick
and GMC vehicles; maintaining a sufficient staff of trained service technicians, service writers
and parts salespeople; appropriately and timely meeting the service needs of its customers; and,
maintaining good customer and community relations.

13.  Nevertheless, by Notice of Breach of GM Dealer Sales and Service Agreement
and Notice of Termination dated June 24, 2014 (“Notice”), Defendant notified Straub that it was
terminating Straub’s Buick and GMC franchise effective September 30, 3014.

14.  The only ground for termination set forth in the Notice was that Straub’s sales
performance, as measured by Defendant’s Retail Sales Index (“RSI”) was less than 100, the
“minimum level of retail sales performance” allegedly required by Defendant under the
Franchise Agreement.

15. Defendant’s RSI is no more than an average of the sales performance of all Buick
and GMC franchisees in a certain geographic areé. An RSI of 100 or above means that a dealer

is in the top half of all franchisees in the average.
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16.  Requiring all franchisees to have an RSI of 100 or above means that 100% of the
franchisees must be in the top half of the average -- a mathematical impossibility.

17.  Moreover, a franchisee’s placement within an average does not measure whether
that franchisee is performing satisfactorily, only where it falls in relation to other franchisees, all
of which may be performing satisfactorily.

18.  As to Straub in specific, historic facts negate the validity of the use of RSI to
determine whether Straub’s sales performance has been satisfactory.

19.  Straub was one of the hundreds of franchisees rejected in the 2009 bankruptcy
proceeding of Defendant’s predecessor, General Motors Corporation. As a result, it was required
to wind down its affairs.by October 2010.

| 20.  Thus, for much of 2009 and 2010, Straub was unable to acquire new vehicle
inventory from Defendant to satisfy its customer’s needs. This resulted in Straub’s customers, a
customer base built up over decades, to go elsewhere, not dnly to surviving Buick and GMC
dealers, but to competitive makes as well.

21.  Straub also lost its floor plan financing which is vital for maintaining vehicle
inventory.

22.  As aresult of a statute enacted into law by Congress, rejected franchisees, such as
Straub, were given an opportunity to arbitrate whether their rejections were proper.

23.  Straub filed for arbitration. However, before the arbitration hearing, Defenciant
agreed to reinstate Straub’s franchise. After this occurred in 2010, Straub applied to Ally Bank
(formerly GMAC Financial) Straub’s former floor plan provider, for a new floor plan, but was
rejected. The only floor plan Straub could secure for 2011 was for $2.5 million, lower than its

prior floor plan.




Case 3:14-cv-04892-JAP-TJB Document 1 Filed 08/04/14 Page 5 of 16 PagelD: 5

24. At the same time, Straub was designated by Defendant as an RCC dealer — a small
volume dealer to have no direct contact from Buick and GMC personnel.

25.  As an RCC dealer, the sales objective Defendant gave Straub for 2011 and 2012
was 15-20 vehicles per month. In both years, Straub satisfied that objective even though the
Bayshore area, in which it is located, was hit very hard by Hurricane Sandy in October 2012, and
has not fully recovered even today.

26.  For 2013, Defendant disbanded the RCC program and Straub was put in the same
pool as all other dealers. Its 2013 and six month 2014 sales performance is the basis for the
Notice of Termination.

27.  Defendant uses a turn and earn system for making vehicle inventory available to
its franchisees. To secure new vehicles for inventory, vehicles already in a franchisee’s
inventory must first be sold. Thus, increasing sales is a slow process particularly for a recently
reinstated franchisee that had been part of the RCC program.

28.  Nevertheless, in 2013 Straub secured an increased floor plan line of $3.5 million
and took advantage of a supplemental inventory offered it by the Defendant to vastly increase its
sales. |

29. As a resulf, while Straub sold 188 vehicles as an RCC dealer in 2012, it sold 328
vehicles in 2013, a 74% increase. Through June 29, 2014, it had already sold 190 vehicles,
which projects to over 380 for the full year, an increase of 16% over 2013, and an overall
increase from 2012 of 102%. Likewise, Straub’s RSI increased from 34% as an RCC dealer in
2012 to approximately 60% in mid-2014.

30. For Straub’s RSI to be 100, its sales in 2013 and 2014 would have had to increase

from 188 to over 700, a nearly four-fold increase in a single year.
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FIRST COUNT

31.  Plaintiff repeats and realleges the allegations in paragraphs 1 to 30 and makes
same a part hereof as if set forth at length.

32.  Pursuant to the terms of the New Jersey Franchisé Practices Act (“Francﬁise
Practices Act”), N.J.S.A. 56:10-1 et seq., a franchisor may not terminate a franchise except for
“good cause”. N.J.S.A. 56:10-5. “Good cause” for termination is defined in the Franchise
Practices Act as “failure by the franchisee to substantially comply with those requirements
imposed on him by the franchise.” N.J.S.A. 56:10-5.

33.  Defendant is a franchisor under the Franchise Practices Act and Straub is a
franchisee (N.J.S.A. 56:10-3(a), (c¢) and (d)). The Franchise Practices Act is applicable to
Straub’s franchise. N.J.S.A. 56:10-4(b).

34.  Throughout Straub’s tenure as a Buick and GMC franchisee, it has operated its
franchises in full compliance with all enforceable requirements of its Franchise Agreement.

35.  Accordingly Defendant lacks good cause for the termination of Straub’s franchise
and its notice of termination is unlawful.

WHEREFORE, Straub demands judgment against Defendant:

- Permanently enjoining Defendant from terminating Straub’s franchise;

- Compelling Defendant to accord Straub all rights and privileges of a Buick and
GMC franchisee pursuant to the Franchise Agreement;

- Awarding Straub the costs of this action including but not limited to reasonable
attorney’s fees, pursuant to N.J.S.A. 56:10-10;

- Awarding costs of suit to Straub; and

- Granting Straub such other and further relief as the Court may deem just and

proper.
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SECOND COUNT

36.  Straub repeats and realleges the allegations in paragraphs 1 to 35 and makes same
a part hereof as if set forth at length.

37.  The Franchise Practices Act, N.J.S.A. 56:10-7(e), bars franchisors from imposing
unreasonable standards of performance upon a franchisee.

38. In N.J.S.A. 56:10-7.4(a), the Franchise Practices Act bars motor vehicle
franchisors from imposing unreasonable standards of performance or unreasonable facilities,
financial, operating or other requirements upon a motor vehicle franchisee.

39.  Moreover, the Franchise Practices Act, N.J.S.A. 56:10-7.4 (d), prohibits motor
vehicle franchisors from using an arbitrary or unreasonable formula or to other calculation or
process intended to gauge performance as a basis for terminating a franchise.

40. RSI, as calculated by the Defendant, which requires 100% of all franchisees to be
in the top 50% of RSI scores, is an arbitrary and unreasonable formula or calculation for
measuring a franchisee’s sales performance. Defendant uses that formula or calculation to gauge
performance as a basis for terminating a franchise.

41.  Defendant’s use of RSI violates N.J.S.A. 56:10-7.4(d) and is prohibited.

42.  Furthermore, Defendant’s requirement that all franchisees have an RSI score of
no less than 100 constitutes an unreasonable standard of performance in violation of N.J.S.A.
56:10-7(e) and N.J.S.A. 56:10-7(a) and an unreasonable operating or other requirement in
violation of N.J.S.A. 56:10-7.4(a) as it is a mathematically impossible requirement.

43.  Defendant has asserted no basis for terminating Straub’s Buick and GMC
franchise other than unsatisfactory sales performance based on RSI.

44.  Accordingly, Defendant lacks géod cause for the termination of Straub’s

franchise and its Notice of Termination is unlawful.

-7-
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WHEREFORE, Straub demands judgment against Defendant:

- Permanently enjoining Defendant from terminating Straub’s franchise;

- Compelling Defendant to accord Straub all rights and privileges of a Buick and
GMC franchisee pursuant to the Franchise Agreement;

- Awarding Straub the costs of this action including but not limited to reasonable
attorney’s fees, pursuant to N.J.S.A. 56:10-10;

- Awarding costs of suit to Straub; and

- Granting Straub such other and further relief as the Court may deem just and
proper.

THIRD COUNT

45.  Straub repeats and realleges the allegations in paragraphs 1 to 44 and makes same
a part hereof as if set forth at length.

46.  To have satisfied Defendant’s RSI requirement in 2013 and the first half of 2014,
Straub would have had to ha'vé increased its sales from 188 vehicles in 2012, when it was an
RCC dealer, to over 700 per year in 2013-2014, an almost four-fold increase.

47.  Defendant has insisted that Straub accomplish this just two years after it was
restored as a franchisee but prior thereto had lost its historic customer base and floor plan.

48.  Defendant’s requirements therefore constituted an unreasonable standard of
performance in violation of N.J.S.A. 56:10-7(c) and N.J.S.A. 56:10-7.4(a) and an unreasonable
operating or other requirement in violation of N.J.S.A. 56:10-7.4(a).

49.  Defendant has asserted no basis for terminating Straub’s Buick and GMC
franchise other than unsatisfactory sales performance based on Straub’s failure to meet

Defendant’s RSI requirement.
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50.  Accordingly, Defendant lacks good cause for the termination of Straub’s
franchise and its Notice of Termination is unlawful.
WHEREFORE, Straub demands judgment against Defendant:
- Permanently enjoining Defendant from terminating Straub’s franchise;
- Compelling Defendant to accord Straub all rights and privileges of a Buick and
GMC franchisee pursuant to the Franchise Agreement;
- Awarding Straub the costs of this action including but not limited to reasonable
attorney’s fees, pursuant to N.J.S.A. 56:10-10;
- Awarding costs of suit to Straub; and
- Qranting Straub such other and further relief as the Court may deem just and
proper.

FOURTH COUNT

51. Straub repeats and realleges the allegations in paragraphs 1 to 50 and makes same
apart hereof as if set forth at length.
52.  Based on the foregoing, Defendant’s termination of the Franchise Agreement was
wrongful and in violation of the Franchise Practices Act.
53.  Straub has suffered serious injury and substantial damages as a result of
Defendant’s violation.
WHEREFORE, Straub demands judgment against Defendant for:
- Damages;
- Costs of this action including but not limited to reasonable attorneys’ fees,
pursuant to N.J.S.A. 56:10-10;
- Prejudgment interest;

- Costs of suit; and
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- Such other and further relief as the Court may deem just and proper.

FIFTH COUNT

54.  Straub repeats and realleges the allegations in paragraphs 1 to 53 and makes same
a part hereof as if set forth at length.

55.  The Franchise Agreement permits termination by Defendant only for cause.

56. For cause to exist, Straub would have to be in material breach of one or more of
the provisions of said Agreement for which termination is authorized.

57.  Furthermore, Defendant’s contractual right to terminate is modified and limited
by the substantive provisions of the Franchise Practices Act and the public policy of New Jersey.

58. Use of RSI to evaluate the performance of a dealer violates the Franchise
Practices Act, N.J.S.A. 56:10-1 et seq., and the public policy of New Jersey and is invalid.

59.  Thus, Straub is not in material breach of any enforceable provision or requirement
of the Franchise Agreement.

60.  Absent the RSI requirement, the Franchise Agreement only requires Straub: |

“. .. to effectively, ethically and lawfully sell and promote the
purchase, lease and use of Products by consumers . . .”

61.  Straub has effectively, ethically and lawfully sold and promoted the sale, lease
and use of Buick and GMC products by maintaining adequate facilities, staffing and vehicle and
parts inventories and by marketing and advertising Buick and GMC vehicles, all as set forth in
paragraph 12, above.

62.  Furthermore, Straub has increased its sales by over 100% between 2012 and mid-
2014, after previously having its franchise rejected in General Motors Corporation’s bankruptcy;
restored only after it lost its long-time customer good will; and then placed in the RCC -- no |

direct contact category -- for the first two years after restoration.

-10-
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63.  Accordingly, no cause for termination of Straub’s Buick and GMC franchise
exists in the Franchise Agreement.

64.  Straub’s business is a going concern of long standing, provides employment for
dozens of workers and represents the occupation and livelihood of Straub’s owners. Straub has
recovered good will since its franchise was restored and has substantial investment in plant,
equipment, training and the creation of a renewed customer base. If Straub’s Franchise
Agreement with Defendant is allowed to be terminated, Straub will be irreparably harmed.

WHEREFORE, Straub demands judgment against Defendant:

- Permanently enjoining Defendant from terminating Straub’s franchise;
- Compelling Defendant to accord Straub all rights and privileges of a Buick and
GMC franchise pursuant to the Franchise Agreement;
- Awarding costs of suit to Straub; and
- Granting Straub such other and further relief as the Court may deem just and
proper.
SIXTH COUNT

65.  Straub repeats and realleges the allegations in paragraphs 1 to 64 and makes same
a part hereof as if set forth at length.

66. By terminating the Franchise Agreement without cause and in violation of the
terms of such Agréement, Defendant breached that Agreement.

67. Straub has suffered serious injury and substantial damages as result of
Defendant’s breach.

WHEREFORE, Straub demands judgment against Defendant for:

- Damages;

- Prejudgment interest;

-11-
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- Costs of suit; and
- Such other and further relief as the Court may deem just and proper.

SEVENTH COUNT

68.  Straub repeafs and realleges the allegations in paragraphs 1 to 67 and makes same
a part hereof as if set forth at length.

69. Implied in every contract is a covenant .of good faith and fair dealing.
Fundamental to the. covenant of good faith and fair dealing is the principle that neither party to
the contract will act in such manner as to deprive the other party of the potential to derive the
fruits of the contracf.

70. By seeking to terminate Straub’s Franchise Agreement without giving it a
reasonable period of time to meet the performance standards in the Franchise Agreement after
the rejection of that Franchise Agreement by General Motors Cofp. in its bankruptcy; Straub’s
loss of its ability to acquire new vehicle inventory resulting in the loss of its customer base and
customer good will; the loss of its floor plan financing; the restoration of Straub’s franchise; two
years as an RCC -- no direct contract by Defendant’s personnel — dealer; and the rapid increase
in Straub’s sales since the end of its Status as an RCC dealer, Defendant is attempting to deprive
Straub of the fruits of the Franchise Agreement.

71.  Defendant’s conduct is malicious to rid itself of a dealer it felt compelled to
reinstate when Congress allowed dealers rejected in the bankruptcy to arbitrate their rejections.

72.  If Straub’s Franchise Agreement is allowed to be terminated, Straub will be
irreparably harmed.

WHEREFORE, Straub demands judgment against Defendant:

- Permanently enjoining Defendant from terminating Straub’s franchise;

-12-
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- Compelling Defendant to accord Straub all rights and privileges of a Buiék and
GMC franchise pursuant to the Franchise Agreement;
- Awarding costs of suit to Straub; and
- Qranting Straub such other and further relief as the Court may deem just and
proper.
EIGHTH COUNT

73.  Straub repeats and realleges the allegations in paragraphs 1 to 72 and makes same
a part hereof as if set forth at length.

74.  As a result of Defendant’s termination of Straub’s Franchise Agreement in
violation of the covenant of good faith and fair dealing, Straub has suffered serious injury and
substantial damages.

WHEREFORE, Straub demands judgment against Defendant for:

- .Damages;

Prejudgment interest;

Costs of suit; and

Such other and further relief as the Court may deem just and proper.

NINTH COUNT

75.  Straub repeats and realleges the allegations in paragraphs 1 to 74 and makes same
a part hereof as if set forth at length.
76.  Defendant exerts substantial control over Straub’s business.
77. Without limitation, Defendant:
- approves and limits the locations at which Straub may conduct business;
- specifies minimum facilities and equipment Straub must maintain;

- directs and limits the signage Straub must place at its facility;

-13-
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- approves the owners of Straub and any change in ownership;
- approves certain of Straub’s employees;

- specifies sales objectives that Straub must meet;

- requires Straub to provide monthly financial data;

- specifies the products Straub may sell; and

- limits the businesses Straub may conduct from its facility.

78. As a result of the aforesaid control over Straub’s business, Defendant stands in the
role of a fiduciary and owes certain fiduciary duties to Straub.

79. By virtue of the aforesaid conduct, of attempting to terminate Straub’s Franchise
Agreement after insisting that Straub meet unreasonable sales requirements despite the
circumstances set forth herein, Defendant has breached its fiduciary duties to Straub.

80.  If Defendant is allowed to terminate its Franchise Agreement with Straub in
violation of Defendant’s fiduciary duties to Straub, Straub will be irreparably harmed.

WHEREFORE, Straub demands judgment against Defendant:

- Permanently enjoining Defendant from terminating Straub’s franchise;

Compelling Defendant to accord Straub all rights and privileges of a Buick and
GMC franchisee pursuant to the Franchise Agreement;

- Awarding costs of suit to Straub; and

- Qranting plaintiff such other and further relief as the Court may deem just and
proper.

TENTH COUNT

81.  Straub repeats and realleges the allegations in paragraphs 1 to 80 and makes same

a part hereof as if set forth at length.

-14-
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82. As a result of Defendant’s breaches of fiduciary duty, Straub has suffered serious

injury and substantial damages.
WHEREFORE, Straub demands judgment against Defendant for:

- Damages;

Prejudgment interest;

Costs of suit; and

Such other and further relief as the Court may deem just and proper.

WILENTZ, GOLDMAN & SPITZER, P.A.
Attorneys for Straub Motors, Inc.

By: s/Marvin J. Brauth
. MARVIN J. BRAUTH
Dated: August4, 2014

JURY DEMAND

Straub hereby demands a trial by jury on all issues of the Complaint so triable.

WILENTZ, GOLDMAN & SPITZER, P.A.
Attorneys for Straub Motors, Inc.

By: s/Marvin J. Brauth
MARVIN J. BRAUTH

Dated: August4, 2014

-15-
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CERTIFICATION PURSUANT TO LOCAL CIVIL RULE 11.2

I hereby certify that, to the best of my knowledge, information and belief, the matter in
controversy herein is not the'subject of any other action pending in a court or of a pending
arbitration or administrative proceeding, and that no other action or proceeding is contemplated.

WILENTZ, GOLDMAN & SPITZER, P.A.

Attorneys for Straub Motors, Inc.

By: s/Marvin J. Brauth
MARVIN J. BRAUTH

Dated: August 4, 2014
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