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Present: Honorable JOSEPHINE L. STATON, UNITED STATES DISTRICT JUDGE 

 
          Terry Guerrero                 N/A     
 Deputy Clerk       Court Reporter 
 
ATTORNEYS PRESENT FOR PLAINTIFF:     ATTORNEYS PRESENT FOR DEFENDANT: 
 
 Not Present       Not Present 

 
PROCEEDINGS:  (IN CHAMBERS) ORDER DENYING PLAINTIFFS’ MOTION 

FOR PARTIAL JUDGMENT ON THE PLEADINGS (Doc. 65) 
 
 Before the Court is Plaintiffs Adel Tawfilis and Hamid A. Towhidian’s motion for 
partial judgment on the pleadings or, in the alternative, partial summary judgment.  (Mot., 
Doc. 65.)  Defendant Allergan, Inc. opposes the Motion.  (Opp., Doc. 75-3.)  Plaintiffs 
replied.  (Reply, Doc. 81-1.)  Having considered the Parties’ briefing, heard oral 
argument, and taken the matter under submission, the Court DENIES Plaintiffs’ Motion. 
 

I. BACKGROUND 
 

In their First Amended Complaint, Plaintiffs allege that “Allergan’s Botox® 
product line is the overwhelming dominant player” in the U.S. market for neurotoxins.  
(FAC ¶ 18, Doc. 28.)  Specifically, Plaintiffs allege that Allergan’s U.S. market share of 
neurotoxins for cosmetic use is at least eighty-five percent.  (Id.)  According to the FAC, 
Allergan’s market control results in part from high-barriers to entry.  (Id. ¶ 22.)  
Specifically, these barriers include regulations that (1) concern the conditions for the 
manufacture of human albumin (an element in many neurotoxin products) and (2) require 
certain medical and other personnel who purchase neurotoxins for cosmetic use to make 
such purchases from U.S.-based providers.  (Id. ¶¶ 13, 17.)   

Plaintiffs contend that recently, however, Medytox, Inc., a Korean company, was 
positioned to challenge Allergan’s control of the U.S. market.  (Id. ¶¶ 24-26.)  According 
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to the FAC, aware that its existing products were ill-suited for the U.S. regulatory 
environment, “Medytox reformulated a bio-better version of its product that was 
manufactured without using animal-derived fermentation medium or human albumin – a 
significant advance in the industry[.]”  (Id. ¶ 26.)  Plaintiffs contend that in mid-2013, 
Medytox’s reformulated product received regulatory approval in Korea.  (Id. ¶ 32.)  This 
approval, in turn, “meant that entry into the U.S. market was now in reach[.]”  (Id.)  
Moreover, according to the FAC, “Medytox undertook considerable and significant steps 
evidencing its intent and commitment to enter the U.S. market.”  (Id. ¶ 33.)   

Plaintiffs allege that Allergan, aware of Medytox’s pending entry into the U.S. 
market, “devised a plan to thwart the consequences of this competitive reality.”  (Id. ¶ 
36.)  According to the FAC, “[t]he plan took the form of an anticompetitive agreement 
whereby, instead of having Medytox’s product compete against Allergan’s Botox in the 
United States, Allergan would act as Medytox’s exclusive licensee in the entire world 
(including, of course, the U.S.) with the exception of Korea and Japan.”  (Id.)  Thereafter, 
in September 2013, Allergan and Medytox “announced an agreement pursuant to which 
the parties agreed that Allergan would now act as Medytox’s exclusive licensee in . . . the 
United States for the commercialization of Medytox’s reformulated neurotoxin product 
line.”  (Id. ¶ 37.)  Per the terms of the Agreement, “Allergan also received these same 
exclusive rights worldwide other than in Korea . . . and in Japan[.]”  (Id.)  In exchange, 
“Allergan agreed to pay Medytox payments estimated to be in excess of $300 million 
plus royalties.”  (Id.)  

Following execution of the Agreement, Plaintiffs filed their initial Complaint.  
(Complaint, Doc. 1.)  Plaintiffs filed their FAC on May 29, 2015.  (FAC, Doc. 28.)  The 
FAC states three causes of action for violations of the Sherman Act and two claims 
arising under California state law.  (Id. ¶¶ 76-113.)  As relevant to the instant Motion, 
Plaintiffs’ first cause of action alleges that the Agreement between Allergan and Medytox 
“ensures that . . . the U.S. market will be allocated solely to Allergan during the term of 
the agreement in exchange for Allergan’s payments to Medytox.”  (Id. ¶ 81.)  Therefore, 
Plaintiffs contend, the Agreement “is per se unlawful under [] federal antitrust laws.”  
(Id. ¶ 82.)   

Subsequently, Allergan answered the FAC.  (Answer, Doc. 48.)  By and large, 
Allergan denies each of the material allegations of wrongdoing set forth in the FAC.  
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(Answer at 11-20 (denying or concluding no response is required for FAC ¶¶ 37 to 66).)  
However, Allergan “admits that on September 25, 2013, it announced a License 
Agreement with Medytox, Inc., concerning . . . an injectable neurotoxin.”  (Id. at 1.)  
Moreover, even after the filing of the instant Motion, which included the Medytox-
Allergan Agreement as an exhibit, Allergan has not challenged the Agreement’s 
authenticity.  (See Katriel Decl., Ex. 1, “Medytox-Allergan Agreement,” Doc. 64.)   
 

II. LEGAL STANDARD 
 

Plaintiffs move for partial judgment on the pleadings pursuant to Federal Rule of 
Civil Procedure 12(c).  (Mot. at 1.)  “Judgment on the pleadings is proper when there are 
no issues of material fact, and the moving party is entitled to judgment as a matter of 
law.”  Gen. Conf. Corp. of Seventh-Day Adventists v. Seventh-Day Adventist 
Congregational Church, 887 F.2d 228, 230 (9th Cir. 1989).  “All allegations of fact by 
the party opposing the motion are accepted as true, and are construed in the light most 
favorable to that party.”  Id. (citing McGlinchy v. Shell Chem. Co., 845 F.2d 802, 810 
(9th Cir. 1988)).  As a result, “the plaintiff is not entitled to judgment on the pleadings 
when the answer raises issues of fact that, if proved, would defeat recovery.”  Id.  
Likewise, “if the defendant raises an affirmative defense in his answer it will usually bar 
judgment on the pleadings.”  Id.  See also Pit River Tribe v. Bureau of Land Mgmt., 793 
F.3d 1147, 1159 (9th Cir. 2015) (“Moreover, under Federal Rule of Civil Procedure 
12(c), a plaintiff is not entitled to judgment on the pleadings if the defendant’s answer 
raises issues of fact or affirmative defenses.” (citation omitted)). 

In the alternative, Plaintiffs seek partial summary judgment pursuant to Federal 
Rule of Civil Procedure 56.  (Mot. at 1.)  According to Plaintiffs, whether the instant 
Motion is one for partial judgment on the pleadings or, instead, a request for partial 
summary judgment, turns on whether the Court views the Medytox-Allergan Agreement 
as part of the FAC.  (Id.)  Under the incorporation by reference doctrine, a court may 
“consider documents whose contents are alleged in a complaint and whose authenticity 
no party questions, but which are not physically attached to the pleading.”  In re Silicon 
Graphics Inc. Sec. Litig., 183 F.3d 970, 986 (9th Cir. 1999).  Here, the theories of 
liability set forth in the FAC are entirely dependent on the terms of the Medytox-Allergan 
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Agreement.  (See generally FAC.)  Moreover, neither party raises issues of authenticity.  
Therefore, the Court incorporates by reference the Medytox-Allergan Agreement.  As a 
result, the Court treats Plaintiffs’ Motion as a request for partial judgment on the 
pleadings and the Court need not consider Plaintiffs’ alternative request for partial 
summary judgment.               
 

III. DISCUSSION 
 

Plaintiffs’ argument in support of their Motion is straightforward: “[t]he 
Agreement’s terms comprise a horizontal market allocation . . . condemned as a per se 
unlawful market allocation in the United States Supreme Court’s seminal opinion on 
market allocation – Palmer v. BRG of Georgia, Inc., 498 U.S. 46 (1990).”  (Mem. at 10.)  
Therefore, Plaintiffs contend, they are entitled “to partial judgment as to liability as a 
matter of law[.]”  (Id. at 1.)    
 A necessary premise of Plaintiffs’ argument is that the Agreement between 
Allergan and Medytox is, as a matter of law, a horizontal market allocation agreement.  
The Supreme Court in United States v. Topco Assocs., Inc., 405 U.S. 596 (1972), defined 
a horizontal market allocation agreement as “an agreement between competitors at the 
same level of the market structure to allocate territories in order to minimize 
competition.”  Topco, 405 U.S. at 608.  Such agreements stand in contrast to 
“combinations of persons at different levels of the market structure, e.g., manufacturers 
and distributors, which are termed ‘vertical’ restraints.”  Id.  This distinction between 
horizontal and vertical arrangements is significant because the Supreme Court has made 
clear that the former (horizontal market allocation agreements) are per se anticompetitive 
and therefore, unlawful, while the latter (vertical market allocation agreements) are not 
necessarily so.  Id.; see also Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752, 768 
(1984) (“Certain agreements, such as horizontal price fixing and market allocation, are 
thought so inherently anticompetitive that each is illegal per se without inquiry into the 
harm it has actually caused. . . . Other combinations, such as . . . various vertical 
agreements . . . are judged under a rule of reason[.]”).   

In order to prevail on their Motion, then, Plaintiffs must show the Agreement is a 
per se unlawful horizontal market allocation.  Therefore, it must be undisputed that, at the 
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time they entered into the Agreement, Allergan and Medytox were “competitors at the 
same level of the market structure[.]”  Topco, 405 U.S. at 608.  However, “the plaintiff is 
not entitled to judgment on the pleadings when the answer raises issues of fact that, if 
proved, would defeat recovery.”  Seventh-Day Adventists, 887 F.2d at 230.  Here, 
Allergan contests each of the allegations relied upon by Plaintiffs to demonstrate that 
Allergan and Medytox were potential competitors within the United States market.  (See, 
e,g., Answer ¶¶ 23-26, 32-36, Doc. 48.)  Moreover, many of Plaintiffs’ allegations 
concern third-party Medytox’s intent to enter – or not enter – the United States market.  
(Id.)  At the pleading stage, Allergan – a company entirely separate and distinct from 
third-party Medytox – has no basis to assess the veracity of these allegations, and neither 
does the Court.   

Plaintiffs’ reliance on Palmer is likewise unavailing.  While the horizontal 
agreement in Palmer was held to be “unlawful on its face,” Palmer, 498 U.S. at 50, that 
was based on a recitation of the facts showing the exact relationship of the competitor bar 
preparation companies; specifically, facts that were presented in the context of a 
summary judgment motion.  Here, Plaintiffs’ motion for judgment on the pleadings is 
premature.    

      
   CONCLUSION 
 

For the reasons stated above, the Court DENIES Plaintiffs’ Motion for judgment 
on the pleadings.1 

 
        

  Initials of Preparer:  tg 

                                                 
1 The Court reiterates its conclusion that the FAC incorporates by reference the Medytox-

Allergan Agreement and, therefore, that Plaintiffs’ motion is properly construed as a request for 
judgment on the pleadings.  Although Plaintiffs’ motion was pled, in the alternative, as a motion 
for partial summary judgment, it was done so only in the event that the Court determined the 
Medytox-Allergan Agreement to be extrinsic to the FAC.  (Mot. at 1.)  Because the Court 
concludes that the FAC incorporates the Agreement by reference, Plaintiffs’ motion for partial 
summary judgment is moot.  
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