Case 2:57-cv-00076-DBH Document 5 Filed 06/25/14 Page 1 of4 PagelD #: 159

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MAINE
UNITED STATES OF AMERICA,
Plaintiff,
v. CIVIL ACTION NO. 2:57-cv-76

MAINE LOBSTERMEN’S ASSOCIATION
and LESLIE DYER,

Defendants.

R e T g g N g N g

STIPULATION BETWEEN PARTIES IN SUPPORT
OF THE UNOPPOSED MOTION OF THE MAINE LOBSTERMEN’S ASSOCIATION
TO TERMINATE THE FINAL JUDGMENT

It is stipulated by and between the undersigned parties, through their respective
attorneys, that:

1. Defendant Maine Lobstermen’s Association, Inc. (“MLA”), the successor in
interest to the Maine Lobstermen’s Association (“Association”), one of the original
defendants in this action," has filed a motion requesting that the Court terminate the final
judgment entered in the above-captioned matter on August 5, 1958 (“Final Judgment”).
The United States has agreed to the termination of the Final Judgment subject to
reserving its right to withdraw its consent at any time prior to the Court entering an order

granting termination of the Final Judgment.

! Leslie Dyer, the other defendant named in the Final Judgment, was the Association’s former President and
is deceased.
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2. In the event that the Court finds that termination of the Final Judgment is in the
public interest, an Order in the form of Exhibit A may be filed and entered by the Court
sua sponte, provided that the United States has not withdrawn its consent.

3. The United States may withdraw its consent at any time before the entry of an
Order terminating the Final Judgment by filing a notice of withdrawal of its consent with
the Court and serving a copy of said notice upon MLA.

4. In the event that the United States withdraws its consent, or if an Order
terminating the Final Judgment is not entered pursuant to this Stipulation, then this
Stipulation shall be of no effect whatsoever; the making of this Stipulation shall be
without prejudice to any party in this proceeding; and the Stipulation shall not thereafter

be used in this or any other action or for any other purpose.

Dated: June 25, 2014 FOR PLAINTIFF
UNITED STATES OF AMERICA
/s/ William J. Baer /s/ Michele B. Cano
William J. Baer Michele B. Cano
Assistant Attorney General michele.cano@usdoj.gov
United States Department of Justice
Antitrust Division

450 5 Street, NW, Suite 8000
Washington, DC 20530
Telephone: (202)307-0813
Facsimile: (202)616-2441

/s/ Renata B. Hesse /s/ William H. Stallings
Renata B. Hesse William H. Stallings

Deputy Assistant Attorney General Chief, Transportation, Energy,
for Criminal and Civil Operations and Agriculture Section
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/s/ J. Robert Kramer 11
J. Robert Kramer II
General Counsel

/s/ Patricia A. Brink
Patricia A. Brink
Director of Civil Enforcement

Attomeys
United States Department of Justice
Antitrust Division

Dated: June 17, 2014 FOR DEFENDANT MAINE
LOBSTERMEN’S ASSOCIATION

/s/ James W. Brannan
James W. Brannan
iwb@brannanlaw.net

15 Limerock Street
P.O.Box 1021

Rockland ME 04841
Telephone: (207) 596-0554

Mary Anne Mason
mamason{@crowell.com
Crowell & Moring LLP

1001 Pennsylvania Avenue, NW
Washington, DC 20004
Telephone: (202) 624-2500
Facsimile: (202) 628-5226

Matthew J. Piehl
mpiehl@crowell.com

1001 Pennsylvania Avenue, NW
Washington, DC 20004
Telephone: (202) 624-2500
Facsimile: (202) 628-5226
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MAINE

I hereby certify that on June 25, 2014, I electronically filed the foregoing
Stipulation Between Parties in Support of the Unopposed Motion of Maine Lobstermen’s
Association, Inc. to Terminate the Final Judgment with the Clerk of Court using the
CM/ECF system which will send notification of such filing to the following:

James W. Brannan
iwb(@brannanlaw.net
15 Limerock Street
P.O.Box 1021
Rockland ME 04841

Mary Anne Mason
mamason(@crowell.com
Crowell & Moring LLP

1001 Pennsylvania Avenue, NW
Washington, DC 20004

Matthew J. Piehl
mpiehl@crowell.com

Crowell & Moring LLP

1001 Pennsylvania Avenue, NW
Washington, DC 20004

/s/ Michele B. Cano

Michele B. Cano

United States Department of Justice

Antitrust Division

Transportation, Energy, and Agriculture Section
450 Fifth Street, N.W., Suite 8000

Washington, DC 20530

Telephone: (202) 307-0813

Attorney for the United States of America
michele.cano@usdoj.gov
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Exhibit A
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MAINE
UNITED STATES OF AMERICA, )
Plaintiff, ;
v. ; CIVIL ACTION NO. 2:57-cv-76
MAINE LOBSTERMEN’S ASSOCIATION %
and LESLIE DYER, )
Defendants. ;

ORDER TERMINATING THE FINAL JUDGMENT

The Court having received the motion of defendant Maine Lobstermen’s
Association, Inc. (“MLA™) for termination of the final judgment entered in this case on
August 5, 1958 (“Final Judgment”), and the United States having represented to the
Court that it has no objection to the motion, and the Court having considered all papers
filed in connection with this motion, and the Court finding that it is in the public interest
to terminate the Final Judgment, it is

ORDERED, ADJUDGED, AND DECREED:

That said Final Judgment is hereby terminated.

Dated:

United States District Court Judge
District of Maine
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MAINE
UNITED STATES OF AMERICA, )
Plaintiff, ;
V. ; CIVIL ACTION NO. 2:57-cv-76
MAINE LOBSTERMEN’S ASSOCIATION ;
and LESLIE DYER, )
Defendants. ;

MEMORANDUM OF THE UNITED STATES IN RESPONSE
TO THE MOTION OF THE MAINE LOBSTERMEN’S ASSOCIATION
TO TERMINATE THE FINAL JUDGMENT

The Maine Lobstermen’s Association, Inc. (“MLA™), the successor in interest to
the Maine Lobstermen’s Association (“Association”), the original defendant in this
action,’ has moved to terminate the Final Judgment entered in Unifted States v. Maine
Lobstermen’s Association and Leslie Dyer, Civil No. 5-76 (D. Me. filed Oct. 15, 1957)
on August 5, 1958 (1958 Final Judgment™). A copy of the 1958 Final Judgment is
attached as Exhibit A to the Unopposed Motion of the Maine Lobstermen’s Association
to Terminate the Final Judgment Entered on August 5, 1958 and Memorandum of Law
(“MLA’s Unopposed Motion to Terminate and Memorandum™).

After soliciting public comments on the proposed termination, the United States
has concluded that this final judgment is no longer necessary to protect competition. The
1958 Final Judgment long ago accomplished its purpose of restoring competition in the

Maine lobster industry, and the MLA and its members remain fully bound by a more

! Leslie Dyer, the other defendant named in the Final Judgment, was the Association’s former President
and is now deceased.
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robust Sherman Act than existed in 1958. Moreover, the final judgment may be deterring
the MLA from engaging in legitimate, lawful advocacy and educational efforts related to
fisheries management regulations. Therefore, the United States supports the MLA’s
motion to terminate the 1958 Final Judgment.

L. BACKGROUND

A. The Complaint and the 1958 Final Judgment’

On October 15, 1957, the United States filed a civil complaint against the
Association and its then-president Leslie Dyer. It was alleged that the defendants and
unnamed co-conspirators® engaged in a combination and conspiracy to fix, stabilize and
maintain the prices for live Maine lobsters sold by Association members and non-
member lobstermen to lobster dealers from about June 1957 until the filing of the
complaint.

The complaint further alleged that the four month long conspiracy limited and
suppressed competition in the sale of live Maine lobsters to lobster dealers; raised the
price of live Maine lobsters sold to lobster dealers, and, hence, to consumers; and reduced
the supply of live Maine lobsters available for sale by causing large numbers of Maine
lobstermen temporarily to suspend lobstering operations.

The Final Judgment, entered on August 5, 1958, sought to restore competition in
the Maine lobster industry by prohibiting price fixing among Association members (and

any other Maine lobstermen) and prohibiting certain other conduct. To achieve that end,

% The following background is taken from the complaint filed in this action, which is attached as DOJ
Exhibit A.

? The unnamed co-conspirators included the remaining officers of the Association, Association delegates,
its executive council, and individual members of the Association.
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it perpetually enjoined the defendants® from entering into or adhering to any agreement or
understanding to (a) fix prices or other terms for the sale of live Maine lobsters; (b)
influence or suggest prices or other terms for the sale of live Maine lobsters; or (c)
reduce, curtail or limit the catch or supply of live Maine lobsters. In addition, the Final
Judgment enjoined the defendant Association from using its facilities or organization to
promulgate, adopt, carry out or enforce any agreement or plan to reduce, curtail, or limit
the catch or supply of live Maine lobsters.

B. Developments Since the Entry of the Final Judgment

The Maine lobster industry has changed significantly since the Final Judgment
was entered in 1958. As the MLA states in its brief, federal and state environmental,
economic, and fisheries management regulations have fundamentally altered the
industry,” and the MLA’s role has evolved in response to these changes. The present
MLA has no involvement in the commercial harvest, sale, or distribution of lobster.
Rather, the MLA is a trade organization dedicated to advocacy for a sustainable lobster
resource and the fishermen and communities that depend on it.°
| C. Notice and Comment

The MLA has published several notices in two separate publications of its intent
to request termination of the 1958 Final Judgment which specifically invited any

interested persons to submit comments or relevant information about these plans to the

* The provisions of the Final Judgment are deemed applicable to the named defendants, and any of the
Association’s members, officers, agents, servants, employees, subsidiaries, successors and assigns, and all
persons in active concert or participation with any defendant who shall have received actual notice of the
Final Judgment by personal service or otherwise.

5 For example, since the mid-1990’s, the Atlantic States Marine Fisheries Commission has limited the
catch of Maine lobsters by implementing minimum and maximum size restrictions, restrictions on landing
egg-bearing females, and limits on the number of traps allowed. In addition, the State of Maine established
lobster policy councils, which explicitly allow lobstermen, on an area basis, to vote to limit the time of day
fishing can occur and the number of traps allowed.

¢ See MLA’s Unopposed Motion to Terminate and Memorandum at pp. 6-8.
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Antitrust Division of the U.S. Department of Justice (“Division”). Notice first appeared
in the May 11, 2011 issue of the Portland Press Herald and the May 2011 issue of The
Monthly Newsletter of the Maine Lobstermen’s Association (both the print and online
versions).” Then, on March 19, 2012, the MLA issued a press release which ‘repeated the
MLA’s intention to request a termination of the Final Judgment, referred to the original
Notice, and invited interested persons to submit comments to the Division.® In addition,
the MLA republished the Notice on February 3, 2014 in the Portland Press
Herald/Maine Sunday Telegram and the February 2014 edition of Landings.”

The Division has not received any written comments in response to the Notices or
the press release published by the MLA. The Division contacted numerous market
participants to evaluate the impact on the industry of terminating the judgment,'® a few of
whom expressed generalized concerns that termination of the decree could embolden the
MLA or its members to price fix or refrain from fishing until the price for the catch
increases.'! Such concerns are unwarranted, however. For the reasons discussed below,
the 1958 Judgment is not necessary for the United States to take appropriate action

should such anticompetitive conduct occur.

7 Copies of proofs of publication from the Portland Press Herald and The Monthly Newsletter of the
Maine Lobstermen's Association are attached as Exhibit E to the MLA’s Unopposed Motion to Terminate
and Memorandum.

¥ The press release is attached as Exhibit F to the MLA’s Unopposed Motion to Terminate and
Memorandum.

® Copies and proofs of publication from the Portland Press Herald/Maine Sunday Telegram and Landings
are attached as Exhibit E to the MLA’s Unopposed Motion to Terminate and Memorandum.

10 The MLA’s request for judgment termination was received prior to the Division’s change in protocol for
judgment termination matters discussed below and thus the Division conducted an investigation to evaluate
the impact of the judgment termination, if any, on the industry. Under the new protocol, such an
investigation generally would not be necessary. See infrap. 7.

' Some of these same concerns were mentioned in press articles discussing the downturn in pricing for
Maine lobster that has occurred over the last several seasons. See, e.g., “Lobster price plummet prompts
talk of industry shutdown,” Bangor Daily News (July 11, 2012); “Are lobstermen keeping their traps shut?”
Portland Press Herald (July 14, 2012).
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IT. ARGUMENT

Termination of the 1958 Final Judgment, now 56 years old, is in the public
interest as continuation of the judgment is no longer necessary to protect competition.
The 1958 Final Judgment long ago accomplished its purpose of restoring competition in
the Maine lobster industry, and the ML A has certified that it not aware of any violations
of the Final Judgment since its entry in 1958."* Significantly, as a result of amendments
to the Sherman Act in the past half century, the 1958 Final Judgment is obsolete and no
longer needed. ' The MLA and its members will remain fully subject to the federal
antitrust laws after the termination of the decree.

A. Applicable Legal Standard for Termination of the 1958 Final Judgment

This Court has jurisdiction to terminate the 1958 Final Judgment. Section IX of
the judgment provides that:

“Jurisdiction of this Court is retained for the purpose of enabling any of

the parties to this Final Judgment to apply to the Court at any time for

such further orders and directions as may be necessary or appropriate for

the construction or carrying out of this Final Judgment, for the

modification of any of the provisions thereof, for the enforcement or

compliance therewith, and punishment of violations thereof.”
Under Rules 60(b)(5) and (b)(6) of the Federal Rules of Civil Procedure, “[o]n motion
and just terms, the court may relieve a party...from a final judgment...[when] applying it
prospectively is no longer equitable; or (6) for any other reason that justifies relief.” See
In re Pearson, 990 F.2d 653, 657 (1st Cir. 1993) and Williams v. Atkins, 786 F.2d 457,
459 (1st Cir. 1986); see also United States v. IBM Corp., 163 F.3d 737, 738 (2d Cir.

1998) (affirming grant of motion by the United States and defendant to terminate antitrust

final judgment.).

12 See Exhibit J to MLA’s Unopposed Motion to Terminate and Memorandum.

5
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Where, as is the case here, the United States supports a defendant’s request for
termination of an antitrust final judgment, the reviewing court determines whether
termination is in the “public interest.” IBM Corp., 163 F.3d 737, 738 (2d Cir. 1998); see
also United States v. American Cyanamid Co., 719 F.2d 558, 565 (2d Cir. 1983); United
States v. Baroid Corp., 130 F. Supp. 2d 101, 103 (D.D.C. 2001); United States v. Loew s
Inc., 783 F. Supp 211, 213 (S.D.N.Y. 1992). Exercising “judicial supervision,” /BM
Corp., 163 F.3d at 740, the court should approve a consensual decree termination where
the United States has provided a reasonable explanation to support the conclusion that the
termination is consistent with the public interest. Loew’s, 783 F. Supp. at 214.
Deference is given to the Antitrust Division’s position in light of its antitrust expertise.
Baroid, 130 F. Supp. 2d at 103.

B. Division Policy for Perpetual, Pre-1980 Judgments

The Antitrust Division has recognized that perpetual decrees can needlessly
burden the parties, the courts, and the competitive process. These considerations, among
others, led the Division in 1979 to establish a policy of including in every final judgment
a so-called “sunset” provision that, other than in exceptional cases, would result in the
judgment’s automatic termination after a set period of time, usually ten years. The
change in policy was based on a judgment that perpetual decrees were not in the public

interest.”® As a result, the only antitrust consent decrees to which the United States is a

13 Gignificant changes in the antitrust laws as well as the recognition that markets may evolve substantially
over time led to the abolition of perpetual decrees. Specifically, certain conduct previously considered per

» se illegal under the antitrust laws is now evaluated under a rule of reason standard. In addition, conduct
that is still considered per se illegal is subject to a more robust Sherman Act, thereby eliminating the need
for a redundant decree. Furthermore, in the past, many decrees included ancillary provisions designed to
prevent the recurrence of specific conduct. Changes in industry structure and circumstances over several
decades can make these ancillary provisions obsolete or more burdensome than intended. Indeed, such
provisions may interfere with legitimate, lawful conduct and are difficult to justify decades after the
anticompetitive conduct has ended.
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party that remain in effect are those entered within the past ten years, or before the
change in policy in 1979, when the sunset policy was adopted.™*

Since 1979, the Division’s policy statements have long encouraged parties to
perpetual “legacy decrees” to seek the Division’s consent to their termination.
Throughout the 1980°s and 1990°s, the Division continued its policy of reviewing
existing judgments that, with the passage of time and as a result of changed legal or
factual circumstances, had become anticompetitive or for other reasons no longer in the
public interest.”” However, the Division routinely conducted a costly and lengthy full
investigation into each legacy decree though it believed all such decrees should be
presumptively terminated.

This year, recognizing that hundreds of legacy perpetual decrees such as the MLA
decree are getting older and older, the Division updated its process for terminating or
modifying qualifying legacy decrees. Under the change in process, the Division no
longer subjects legacy defendants to full investigation, including significant discovery,
and presumes that the age of the decree is itself a sufficient factual basis for the United
States to support termination.'® The 2014 streamlined process requires the parties to
certify that they are in compliance with the decree and have disclosed all known past

violations; they will notify other defendants bound by the decree; and will publish

' For similar reasons, in 1994, the Federal Trade Commission (“FTC”) decided to place sunset provisions
in all of its consent orders. At the same time, it administratively effectively terminated all of its existing
legacy decrees through its rulemaking authority. 60 Fed. Reg. 58514 (Federal Trade Commission Nov. 28,
1995).

5 See U.S. Department of Justice, Antitrust Division, DOJ Bull. No. 1984-04, Statement of Policy by the
Antitrust Division Regarding Enforcement of Permanent Injunctions Entered in Government Antitrust
Cases (attached as DOJ Exhibit B).

1 U.S. Department of Justice Press Release, Antitrust Division Announces New Streamlined Procedure for
Parties Seeking to Modify or Terminate Old Settlements and Litigated Judgments (March 28, 2014)
(attached as Exhibit H to the ML A’s Unopposed Motion to Terminate and Memorandum).

7
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notification of their intent to seek termination or modification.!”” Because the MLA’s
request for termination pre-dated the Division’s updated process, the Division conducted
a substantial investigation. However, the presumption that old, legacy decrees are no

“longer in the public interest is itself sufficient in the large majority of cases to justify
termination.

C. The 1958 Final Judgment’s Provisions are Unnecessary Under Current
Antitrust Statutes and May Impede Legitimate Lawful Activity

The MLLA’s 1958 Final Judgment is a good example of why the Division
presumes that old judgments should be terminated. Since 1958, profound changes in the
antitrust laws have rendered the decree’s provisions unnecessary. The Final Judgment’s
core provisions prohibit the per se antitrust violation of price fixing and include other
provisions that may affirmatively impede legitimate and lawful Association activities.
See, e.g., Sections IV and V. After the passage of over half a century, judgment
provisions that in substance require defendants to abide by the antitrust laws add little, if
anything, to antitrust compliamce.18 The remedies available under current antitrust
statutes for criminal antitrust violations such as hard-core price fixing and market
allocation are more severe than those for contempt of an outstanding civil judgment and

therefore serve as a greater deterrent to antitrust recidivism than the threat of contempt

17 In the United States® view, decrees entered prior to 1979 presumptively should be terminated, except in
limited circumstances, such as when there is a pattern of noncompliance with the decree or there is
longstanding reliance by industry participants on the decree. Such circumstances are not present in this
case.

¥ As noted in Section II, supra, in 1974 Congress amended the Sherman Act to make violations a felony,
punishable by substantial fines and jail sentences. In 2004, Congress increased the statutory maximum
penalty for a Sherman Act violation by a corporation to a $100 million fine and by an individual to ten
years in prison and a $1 million fine. With these enhanced penalties for per se violations of the antitrust
laws, the Division concluded that antitrust recidivists could be deterred more effectively by a successful
criminal prosecution under the Sherman Act than by criminal contempt proceeding under provisions of an
old final judgment aimed at preventing a recurrence of price fixing and other hard-core antitrust violations.
United States v. Columbia Artists Mgmt., Inc., 662 F. Supp. 865, 867 (SD.N.Y. 1987).

8
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proceedings. Since the early 1990°s the Division has emphasized deterring and punishing
cartel activity by seeking stiff corporate fines and by holding culpable individuals
accountable by seeking jail sentences.'”” Given the changes in the Sherman Act and the
strong history of enforcement, there is no need to rely on this Court’s contempt powers to
deter per se antitrust violations.

In addition, termination of the decree is in the public interest because ancillary
provisions in the decree may be impeding the ML A’s legitimate, lawful advocacy and
educational efforts related to fisheries management regulations.”® For example, Section
V of the Final Judgment, which prohibits the MLA from “using....[its] facilities ....to
promulgate, adopt, carry out or enforce any contract, agreement, understanding, plan or
program to reduce, curtail or limit the catch or supply of live Maine lobsters” could
interfere with the MLLA’s advocacy activities with respect to regulations being imposed
on the industry. This type of interference with lawful activities is the type of unnecessary
constraint that led the Division to abandon perpetual decrees 35 years ago.

D. Notice Procedures Before Termination of the 1958 Final Judgment

The MLA has published several notices in two separate publications of its intent
to terminate the 1958 Final Judgment which specifically invited any interested persons to
submit comments or relevant information about these plans to the Division. Notice first
appeared in the May 11, 2011 issue of the Portland Press Herald and the May 2011 issue

of The Monthly Newsletter of the Maine Lobstermen’s Association (both the print and

¥ The Division’s enforcement statistics show that over the last five years the Division has collected an
average of $785 million in criminal fines. In addition, since 1990 the percentage of individuals being sent
to prison for cartel activity has doubled, to roughly 78%, and the average prison sentence for defendants
has tripled to almost 25 months. See http://www.justice.gov/atr/public/division-update/2013/criminal-

program html.
* See MLA’s Unopposed Motion to Terminate and Memorandum at pp. 13-14.

9
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online Versions).2 ! Then, on March 19, 2012, the MLA issued a press release which
repeated the MLA’s intention to request a termination of the Final Judgment, referred to
the original Notice, and invited interested persons to submit comments to the Division.”
In addition, the ML A republished the Notice on February 3, 2014 in the Portland Press
Herald/Maine Sunday Telegram and the February 2014 edition of Landings® The
United States received no written comments in response to the notices the MLA
published and, as discussed above, the generalized concerns raised by a few market
participants are unwarranted.

The United States believes that the 2011 and 2014 notices published by the MLA
of its plans to seek to terminate the 1958 Final Judgment, along with its 2012 press
release, provided sufficient public notice and opportunity to comment on the pending
motion to terminate the 1958 Final Judgment. Given the multiple opportunities for the

public to raise issues relevant to whether the decree should be terminated, the Division

believes that the Court can terminate the decree without further public notice.”*

21 Copies of proofs of publication from the Portland Press Herald and The Monthly Newsletter of the
Maine Lobstermen’s Association are attached as Exhibit E to the MLA’s Unopposed Motion to Terminate
and Memorandum.

2 The press release is attached as Exhibit F to the MLLA’s Unopposed Motion to Terminate and
Memorandam.

# Copies and proofs of publication from the Portland Press Herald/Maine Sunday Telegram and Landings
are attached as Exhibit E to the ML.A’s Unopposed Motion to Terminate and Memorandum.

** 1n United States v. Swift & Co., the court noted its responsibility to implement procedures that will
provide non-parties adequate notice of, and an opportunity to comment upon, antitrust judgment
modifications proposed by consent of the parties:

Cognizant . . . of the public interest in competitive economic activity, established chancery powers
and duties, and the occasional fallibility of the Government, the court is, at the very least,
obligated to ensure that the public, and all interested parties, have received adequate notice of the
proposed modification . . . .

1975-1 Trade Cas. (CCH) § 60,201, at 65,703 (N.D. Ill. 1975) (footnote omitted). Although the Swift case
addressed post-filing notice, since 1999 the Division has required pre-filing notice and opportunity for
comment so that the United States can consider any such comments in making its decision to support a
motion to terminate.

10
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M. CONCLUSION

For the foregoing reasons, the United States consents to the termination of the

1958 Final Judgment, subject to its right to withdraw its consent to the motion at any time

prior to entry of an order terminating the Final Judgment. If the Court agrees that

termination of the Final Judgment is in the public interest, the United States requests that

the Court enter an order terminating the 1958 Final Judgment. See Exhibit A to the

Stipulation Between Parties in Support of the Unopposed Motion of the ML A, Inc. to

Terminate the Final Judgment.

Dated: June 25,2014

Respectfully submitted,

/s/ Michele B. Cano

Michele B. Cano

michele.cano@usdoj.gov

United States Department of Justice

Antitrust Division

Transportation, Energy & Agriculture Section
450 Fifth Street, N.W., Suite 8000
Washington, DC 20530

Telephone: 202-307-6455

Attorney for the United States of America

11
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MAINE

I hereby certify that on June 25, 2014, I electronically filed the foregoing
Memorandum of the United States in Response to the Motion of Maine Lobstermen’s
Association to Terminate the Final Judgment with the Clerk of Court using the CM/ECF
system which will send notification of such filing to the following:

James W. Brannan
jwb@brannanlaw.net
15 Limerock Street
P.O.Box 1021
Rockland ME 04841

Mary Anne Mason
mamason@crowell.com
Crowell & Moring LLP

1001 Pennsylvania Avenue, NW
Washington, DC 20004

Matthew J. Piehl
mpiehl@crowell.com

Crowell & Moring LLP

1001 Pennsylvania Avenue, NW
Washington, DC 20004

/s/ Michele B. Cano

Michele B. Cano

United States Department of Justice

Antitrust Division

Transportation, Energy, and Agriculture Section
450 Fifth Street, N.W., Suite 8000

Washington, DC 20530

Telephone: (202) 307-0813

Attorney for the United States of America
michele.cano@usdoj.gov
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trade association comprissd of independant enbreproneurs, nemely,

approximabely 2100 Iobster fishermen, horsimsfter referred to.as

"lobstermen, " who Irdepentently ‘cateh andomirket their lobsters,  HLA
does not collectivaly cateh, profucs, prepars for mivket; prbcesa,
bandle 2y market in interstate commercs the produste.of ihs méibers,
It has its pFineipnl nlacs nf business in Rocklon, Haine.

k. Leslis Dyer of Vinslhaven, #hine, is(h:s:mhy made. 8 ﬁefe;z;iant
berein. During thi sariod ol tima mﬁ.zr-&d by thié»ctr:“_piziirjt hixhas badn
prasident’ of Mid,

Se The aots ¢lleged in this complaint $o have houh dom Ly HLA
were authorized, ordercd or dond by the e:}ff“;’;eors,‘ ngante, or employoes
of 581 deferfant FLE, incliding the isdividual defendant mimed

herein,

Iz

CO-CORSPIRLTORS

Sy Perzons, Pires sl businssses oot inacd ap dolincants Berein
wnve perticivibed with the'defondnats in the offenss horsia fter 21leged
omtineeiparformy? ache rodd mod rhw*':nts in furtherdnes of saig
offense.. ~Snid f;o-cm'\spimmrsl f;mlnéz%, atoare not Iimited to, the
remdining of firors of HLA mot momad op dAsfendants herf%ﬁn, t.hé HLa

delegates,; dits rycentive council, anl gombors of MLL,

v
HATURE OF TRADT £ND CUMBRIE INVOLVED

To o The irdustry iovolved beréin 45 the production, sile and distie
bution of live Maine lobsters. The specics of “Yobster invelved is Homaruz

americams, hareinefter reforrdd bods Tive Maineg Tobsters, and is t9 ba
3

PagelD #: 178




PagelD #: 179

distingnished Irom bt Mible vrustaceans indigomms L6 other pirts

of “the world; suckias ifrican rock Iobhstery croviisy, sy lobster and

#Yars ek of Homavas e rieams in

the

lobrsbeanars Shtadned by the wse ol draps, which arg

badted and ceposited on the seean Llooy in locebicns Jngwn b be dlobsters

producing Areas,  The i #op comaereial dobstormon' s eperation depends

orvthe apeiber of braps uged e Bl ! usul Iy vories from S0 reps 5o

750 traps. Sonie Lobsbarnen es sarsoropeliod derics, o tHe mors s
stantind lobsterner vith & prondor mvabin ol braps Gee motar-pripelied

Taunchos which ave gl be mebwiardhy ap ¥in these dabeberned i nlags
g9 : i ;

thelr traps ah grosts : s thedr basgool eperiblons, wed dn

ag, e dnpe mibebanticl Lihetormen
arg also vble th hand their Leaps almodt 2kl lrorsy
S Most g haraan
cateh that o saie Addy 40 by ar dohaloe i lors $ A
short, t:sm'gi::mf;ﬂ FLellibies omwnas Ma i rr™ are proviced by hayevs or
dealers, inowtion dobstiroen may store tholy M:f*l* untils thed avy roady
tos6ll Géw:rf:‘.}'al?y spealdng, . howewy blalzs‘f e 80 bk Seounualater any

imventory of 1yhaters bubk sl ons day-t ¥ besis.  Deponddag opon

the gize of the ssevation, lobsten

2 mindmum of G20000 to A madimad of S15,G00, thowehn Biins oosrodizately
&6000;,

10. Lobnlers are crustdceans which in midsumser Msanlle s po bhroash
& & £ - 3.

ng" their wator shell,  In this fshedding®

Lsbstor bursts its 5ld shed) an! wofins growing a how shell,
pink in nolory and paperslike in subelancs. | Paring this perind the labs*tf-:;
is relativaly finrm:;,:r,t. Ag the mew shell fovnsy the lobetor boobmes raven
ously mnzry c Grit in the dehster trag. A%

& mubstordially increasedy
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11. Live Mainé Ioboters ave a perishable product, bub pavicularly
80 during the "sheddin:” scason when the tempo of ddetribubion mst be
accelorated becsuse of their poorer- ng guelidy . Crdimrily, # bard

Lribuation for

shell Iobsbor mey be safely keph In eharm e of AL

five to seven days; Wlila o Mshedder” Sobstor must: szach the wWbinedle con-

Surter. witHin TF howrs fraethe B2 it peachen the Tubstaer detiler,. There

iz ooustomerily A pries dAifforsmtial during $hy fsheddirs®ismagon In fovor,
AL Rarticnelt Tobstors,

12, Durire Hhe year 1956, Soprowimately 20,572,000 powss sl 1ive

A Iobstors, valued 2t 1;2‘3,1&30,?%, “wersoennghboang salds b e
£33 & part-tine commercialy Yicensed Tobstormen fishing dn Hiine coastal
wand y Tobsters arn o1d £ Yonstor dealers Ioented privsipally

Fothe s Portland end Noeller?, Hadne Arcas, Thoss dealers opurnli aockside
¥ &

Ffaeilities for receivineg, eloining, chorind, paeking, ielind, anid shipring
.7 < X i‘ LE¥ 2

Tive Maine lobsters, and they cmgS #y 2ll moderh means of frodght trans-
pnrfati&n., inclusdling giv, reil and raf{iwr&tﬂﬁ moter carriers to Hsieiout
o lubsters throazhont ihe Unitcd Statnc. e peiooipel wusioners of
lers m ehadin ,‘*sﬁ,‘:;res, Shobels; rostaurante and eluns.  Inexsiss
nhoaf live Halne doostors canght rnpudlly Pre shipped iy

25 in dntershi e Cogdcrer tostustomers o lueabod oubeide the State

of Maine: Memburs of s defesdint MLS occount for sprreximately 80 per

gent ol the $ot2) apeanl Maine catel of Tioe lobslers,

13, - There fna conbinume Flowiof live Haine Iabstirs in interstste

comeres from Lha biwe they are taken froa the witars of the Meins eoust

by dsbstermen, reoaived by lobster @

bl
F
i
3
o
-
3
&
=}
3
%
&
£
7
i{%_
T
H
o
&
o
&

déstinations throushoul the Upited Stetes cotsidl the Btate of Maine,
The spead of this how is from three o soven days {rom the tims the

Toheters roseh the Yalers unbil they reach $he wltinob: consumir,




Beginmiog in
the date- of the fitine s eomplaint, the: dofang z’f«é, ard the oo
crmr;p:,n.u s have cruegcd AN éamtzj.ﬁai;i::. “hit congparacy ta Tix,stabliiz
angd maintoin the prisis for ll:e?ufw lobsters sold by auilh Fﬁu & rwm?mr ey
non~momber lqbsterman o Yobeter doalers, in umrensonsble voesteaint af "t»h{:’*
aforesaid interstete trade snd e rie in Tive Madne lobeters, in vislati
6f Ssction Lof tHe Sherman 4ct,. Tho dofendants threater ,m aict wiil z‘s;m;-
tinue this ofTense unlcoss the T :  °::' oraved Tor u vranbed,
15

tinuing Aprecnent and consert i debion dmord SRy defendebbs amiTthy co-

songpirators doscribad Mereln, the substhnbial terms 0f shich huve Teen an
the fefendants and the po-edns

To fiv an? establish a minisom &

Tooralrain from c:ai*mu.m* Ioheters antil said
wirdmen prico was. ohtndnedy

To innze angd corpel afi} Meied lobstermen, ivcluds
Ing vonomenbers ol MIA, by a“ S Libhe térme of
the eonspiracy hereinbelore alleced.

Y, Duriss the time covered by this smaplaind, ibe Jolendants and
no=gonoplrators, s ment, andorntaniis v:r;f.‘ concert of az:t.'ian, have
done those t&*firrgﬁ whirhy as hér&inbafam r1Yesed o they conspirodiand
forecd o g,

VY
EFFECTS

17, The combimation and conspirn z:y hervinhrore aliestd hes hal the
effetbe vsﬁ
(2} Ertminatine and sugpressing comydibiun in the sale

aF Tivs Maine lobsters o Yobster Comlars;

S
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Creatine 2 Bith, arbitrary and aunecompebitbive price
At whi Miine lobsters wore snld to lohster
Aeslere, thivebe praveniing the Tree ploy of cnp-

ankitive

at wlich the said i*':z;lrfrss must
Vnnmgmf«‘thr@imhﬁut the Hrddcd
States; and ‘
Anterfering with &rd Ty time Lo time redicing the
supply of live Miins lobeters available for sale to
B i {«"" .
dealers and sulisequint rosale £6 consumers throughoud
the nited Sbatan b UG v aree numbors of Tehstrir=

men omporarily bl sunperst Lubstering nperations.

PiA
"FGR?, mhaintifr p:rzyg:
Thiib the Gopd 82 L dperes that bhe e ndenks hove som-
Tomrsendreil o rockrain dinher 5 and TOmmETCH inilive
ne lobstors invialation:of Sactiin 1 af the Sherman fet.
2o That the Jefeordanhs and eact of them, sy’ tho officorsy dirdebors,
ol and employies ‘:zi; e defondant KLA, and &1 persons actine on behalf

of 4 3 wd o Deom-goniioadng toocaryy out,

e pirpose v eliach, and fro

»

Adopting or £03lewing mny prectics, plan, pivtram or ¢ pvice having 2 simils

purpose or elfvet,
3 T ¥k the défordlarks andd erch of Bhem, and e officersy dirschors;
lemntes, members, asonts oad fsployess of the defopdant MIA,be ;mr;»etuali‘

enfoined Trom ontord

o Anbo o shs, carransemsnts and understandings
d 2 B & o
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with any other prrson; Cirm, bBusinsss, 2

atdon arcorporatlon

to fix, determine; stabilive or agren upon the pricos ot wideh live

Haine Tobsters will be sold to-lobster dealers nnd buyers, and from

enforcine or sthompting toenforee adhirsnce o any particular orice

or pricc luvel Ffar-live Maine lobsters.

4.  That the plaintiff have such :3t§1§~?2* nrzdi’urthf::r redief os-the

miore of the cowe moy Tequirs ond the Court my deom nropsr,

5. That the plaintiff reesvwer iks o

Dated:  oetober 15, 1957

rh Browmell, Jrs

TR IR,
Attorney Genoral

_[sf Victor 7 Pareen

s-haraii

fof John Ju Galeny

TICTH F. HARSEN
Assistant Abtorney Gendral

/5/ Richard By O'Donnsll

RICHLIT B, DIDIELL

Attorneysy Departmerd of Justico

/s/ Petor Mills

PRI MILIS
United States &ttorney

JOHH T, GALGAY

Ja/ Witn Ly Levds

LM Lo LEIE

/s/ Philip sloon

PUILIP ELOOM

/s/ averill M. Williams

; AVERTLL M, WITLTAHS
;&tt;crmys, Department of Justice
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Appendix 3

Bepuriment of Justice

FOR IMMEDIATE RELEASE AT
FRIDAY, APRIL 27, 1984 . 202-633~2016

The Department of Justice today issued a policy statement

concerning the enforcement and review of outstanding judgments in

government civil antitrust cases.

The statement advises that, effective May 1, 1984, the
Antitrust Division will lodge in its litigating sections and
field offices direct re$§angihi1ity for both the enforcement of
the approximately 1500 existi#g judgments -~ which include
consent &ecrees and also the injunction's resulting from trials
== and the review of those juégments for possible modification or
termination. -

The staﬁement further advises that the ﬁnﬁitrust Division
expects defendants and othersfbognd’by eutstanding judgments to
comply with their terms sc_rmpalcmsly; v

The Division will pariadically condnct‘inqaixies to determine
judgment compliance, and ﬁill;inisiate criminal or civil contempt
proceediﬁgs to dealvwith-violétiogs« The Division encourages
persons with knawledge'cf possible judgment violations to contact
its Office of Operations, Room 3214, Main Building, Department of
Justice, Washington, D.C. 20530. Such communications will be

accorded confidential treatment.

(MORE)
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The statement also confirms that the Antitrust Division will
continue its program of can#idexing for possible modification or
termination judgments that may have become anticompetitive or for
other reasons may no longer bé in the public interest. Defendants
who belisve tbatvtheir‘judgmants ought to be modified or terminated.
should contact the Division‘s;Office of Operations and furnish
the type of information that the Division needs in nrdex to
evaluate such requests, as spelleﬁ oput in the pcl;&y statement,

J. Paul McGrath, Assistant Attaxney General in charge of the
Antitrust Division, exylainédvthat the transfer cf‘jﬁdgmant
responsibility tobthe Division's litigating sections and field
offices will complete a process of decentralizing the Division's
judgment activity which began ip late 1932 when the Division's
Judgment Enforcement Section was dissolved and judgment
responsibility was divided cnian interim basis among other
sections., | |

McGrath emphasized that the Division iS'committe& to
enforcing compliance by juégmant defendants, and others bound to
cutstanding judgments, with tﬁa terms of those judgments. »ﬂheﬁ
the Division obtains evidence{af a violation, he said, it will in
appropriate cases bring criminal contempt proceedings., Mchaﬁh
noted that in 1983 a criminal contempt proceeding was brought
against H.P. Hood, Inc., for violating the terms df a 1981
consent decree. Hood did not dispute the charges and was fined
in excess of $100,000. |

(MORE)
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McGrath further emphasized that it continues to be the
Division's policy to revieg for possible termination or
modification existing ju&gments that, with thelpassage of ti&e
and as a result offchangédilegal or factual cixcuﬁstances, have
now become anticompetitive or for other reasons may no longer be
in the public interest.

MeGrath said this program, initiated in 1981, has proven>
successful  in identifying judgments that unduiy restrict
legitimate competitive activity and are no longer justified.

Since 1981 some 400 outstanding judgments have been reviewed
for pdssible.termination ar’modifigation.' Seventeen have been
terminated or modified and five others are the subject of pending
judicial proceedings looking towards terminaticn. » |

A copy of the policy statement is attached,

#4404
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Statement of Policy by the Antitrust Division Regarding
Enforcement and Review of Permanent Injunctions Entered in
Government Antitrust Cases :

Effective May 1, 1984, the Antitrust Division will lodge in
its litigating sections and field offices direct responsibility
for the enforcement of pérmanent injunctions (hereinafter
referred to as "judgments") entered in antitrust actions
brought by the Department of Justice, and for the review of
such judgments for posgible modification or termination.

The Antitrust Division expects defendants and others bound
by outstanding judgments to comply with their terms
scrupulously. The Divieion will perioedically conduct inguiries
to determine judgnent compliance, and will ipitiate criminal or
civil contempt proceedings to deal with violations. Persons
who have reason to believe that judgment violations may have
occurred are encouraged to contact the Division's Office of
Operations, Room 3214, Main Building, Department of Justice,
Washington, D.C. 2053¢. Such communications will be accorded
confidential treatment . o :

The Division recognizes that, with the passage of time and

48 a result of changed legal or factual circumstances, existing
Judgments may become anticompetitive or for other reasons no
longer be in the public interest. The Division seeks to
identify such outdated judgments, and in appropriate cases will
consent to court applications by defendants to modify or
terminate them, particularly where the judgments in question
unnecessarily or unduly restrict otherwise legitimate
competitive activity. Judgment defendants who believe that
their judgments ought to be terminated or modified should so
inform the Division, through the Office of Operations, and
provide to the Division:

(1} a detailed explanation as to (a) why the judgment in
question should be vacated or modified, ineluding
information as to changes of circumstances or law that
make the judgment imequitable or obsolete, and (b) the
actual anticompetitive or other harmful effect of the
judgment: o :

(2} a statement of the changes, if any, in its method of
operations or doing business that the defendant ‘
contemplates ip the event the judgment is modified or
vacated; and :
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(3) a commitment to pay the c'oax:s ‘af publiication of p i
; Y pay L o uplic
notice of the termination or modification p.roz:eegixxgs
in the trade and business press, as the Division may
determine to be appropriate. S

DOTassesy




