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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

VALUE DRUG COMPANY, on behalf of
itself and all others similarly situated,

Plaintiff, . .
Civil Action No.

ABBOTT LABORATORIES; ABBVIE,
INC.; TEVA PHARMACEUTICALS USA,
INC.; TEVA PHARMACEUTICAL
INDUSTRIES, LTD.; BARR
PHARMACEUTICALS, INC.; DURAMED
PHARMACEUTICALS, INC.; and '
DURAMED PHARMACEUTICALS SALES
CORP,;

CLASS ACTION
JURY TRIAL DEMANDED

Defendants.

CLASS ACTION COMPLAINT

Value Drug Compahy (“Value Drug” of “Plairitiff’); on behalf of itself and alli others
similarly situated, for its Class Action Complaint (“Complaint”) against -Defendants Abbott
Laboratories and AbbVie, Inc. (“AbbVie”) (collectively, “Abbott”);vTeva Pharmaceuticals
USA, Inc. and Teva Pharmaceuticals Industries Limited (c_oliectively, “Teva”); Barr
Pha@aceuticals Inc. (“Barr”); Duramed Pharmaceuticals_ Inc. (“Duramed”); and Duramed
Pharméceuticals Saleé Corp. (“DPSC”) (colleqtively, “Deféndants”); alleges as follows

based on: (a) personal knowledge; (b) the investigation of Plaintiffs’ counsel; and (c) information
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and belief:

I. NATURE OF THE ACTION

1. This is a civil antitrust action under Sections 1 and 2 of the Sherman Act, 15
U.S.C §§ 1-2, Seeking treble damages arising out of Defendants’ unlawful exclusion of generic
competition from the market for extended-release niacin, a product sold by AbbVie (and
previously séld by Abbott and Kos Pharmaceuticals, Inc. (“Kos™)) under the brand name
Niaspan. Niaspan is the only extended-release version of niacin approved as a once-a-day
preséription therapy for trgating mixed lipid disorders.

2. Niaspan accounted for the vast majority of Kos’s revenues and profits. When Barr
sought regulatory approval from FDA to launch a generic equivalent to Niaspan, Kos sued Barr,
alleging patent inffingement claims to obtain the automatic 30-month stay of Federal Food and
Drug Administratiqn (“FDA”) approval of Barr’s product that resulted from the filing of the
patent infringément suit. |

3. As detailed below, in order to avoid the loss of its monopoly profits from
Niaspan, qu (latef acquired by Abbotf) engineered a scheme with Barr (later acquired by Teva)
whereby Kos agreed to pay Barr consideration to drop its challenge of the patents covering
Niaspan and delay entering the market with its generic competitor until September 20, 2013.
Because generic versions of brand name drugs are typically much less expensive than their brand
name counterparts, and because purchasers typically switch rapidly from a brand to a generic
once the generic becomes available, wrongful suppfession of generic competition, as occurred
here, results in enormous overcharge damages to éll purchasers of the drug at issue.

| 4. As consideration for Barr’s commitment to delay market entry, Kos provided Barr
with a lﬁmp sum payment and pledged not to launch an authorized generic version of Niaspan to
compete with Barr’s version when it launched in September, 2013. Kos and Barr aftempted to
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~ disguise the nature of this pay-for-delay agreement by‘couching these payments es consideration

for Barr promoting Niaepan and for Barr serving as a back-up supplier to Kos. Defendants
intentiona]ly conceaied the true purpose and nature of their exclusion payments in an attempt to
avoid liability under the antitrust laws. | »

5. In March of 2005, Barr was poised to launch a generic extended-release niacin
product immediately upon receiving final approval from the FDA. In order to prevent Barr from
launching, and /avoid suffering the substantial lost profits from Niaspan that would have resulted,
Kos and Barr reached an unlawful market allocation agreement at the last moment. Under the
agreement, Kos agreed to pay millions of dollars to Barr over an eight Iyear span in exchange for
(Barr’-s commitment not to sell an extended-release niacin product that would compete with
Niaspan (the “Exclusion Payment Agreement” or "Agreement") until September 20, 2013.

6. Under the terms of the Exclusion Payment Agreement, Kos paid consideration to
Barr for delaying launch of its generic competitor in the following ways:

a. lump sum payments (paid out in 2005)

b. quarterly payments to Barr (made first by Kos, and then by successors-in-
interest Abbott and AbbVie);

C. Kos’s commitment not to launch an authorized generic version of Niaspan
during Barr’s 180-day exclusivity period. This meant that, after launching,
Barr’s would be the only generic extended-release niacin product on the
market, pptting Barr in position to reap profits conceivably numbering in
the hundreds of millions of dollars.

7. While Kos and Barr sought to disguise the true purpose of their settlement by

characterizing it as a promotion and supply agreement, the payments made by Kos to Barr were
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well in excess of what wouid have been reasonable consideration for those services. Kos’s true
purpose for making such substantial paymente te Barr was fo keep Barr from entering tﬁe market
and to preserve Kos’s monopoly.

8. In 2006, Abbott acquired Kos and as Kos’s successor-in-interest, Abbott
continued to make payments to Barr (and to Barr’s successor) pursuant to the terms of the
Agreement Kos and Barr entered into in March, 2005.

9. In 2008, Teva acqliired Barr and as Barr’s successor, Teva has honored the
Agreement by not launching a generic Vereion of Niaspan and has continued to receive payments
from Abbott under the terms of the settlement.

+10. In 2013,'Abbott spun off its prescription drug business to Abeie. AbbVie and
Teva have continued to honor the terms of the Agreement entered .into by Kos and Barr in
March, 2005.

11.  Defendants understood and intended that the Exclusion Payment Agreement
would preclude other generic manufacturers from launching a generic version of Niaspan to
compete with the branded version, thereby creating a bottleneck. As the first filer of an
Abbreviated New Drug Application (“ANDA”) for a generic equivalent of Niaspan, Barr/Teva
is awarded 180 days of market exclusivity. During that period, no other generic manufacturer is
permitted to launch a generic vereion of Niaspan. The FDA will not approve any other ANDAs
until fhe first-filer’s exclusivity period has been exhausted, which occurs 180 days after Teva,
the first-filer, launches its generic version of Niaspan. Abbott has alSo engaged in anti-
competitive cenduct, set forth below, calculated to prevent other generic manufacturers from

depriving Barr/Teva of its first-to-file status and undermining the terms of the Agreement.
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12.  Barr believed that the patents covering Niaspan which formed the basis of Kos’s
infringement suits against Barr were weak and that there was a strong possibility that the patents
were going to be found to be invalid or not infringed upon by Barr’s generic coﬁriterpart. Prior
to entering into the Agreement in March; 2005, Barr took preparatory steps for an imminent “at-
risk” launch of its generic version of Niaspan. An “at-risk” launch carries substantial risk
because, in the event that a court determines that the patent has been infringed by a generic
manufacturer's product, the damages can be ébnsiderable. Kos knew that Barr was preparing to
launch “at-risk™ (unless the patent litigation was settled) and, in order to combat Barr’s launch,
- Kos decided to produce an authorized generic version of Niaspan to launch immediétely’ upon
Barr launching its product “at-risk.” As part of the consideration paid by Kos undér the
Agreement, Kos committed not launch an authorized generic product to compete with Barr’s
product when Barr ultimately launched in September, 2013.

13.  Consequently, Kos determined that it wouid be more profitable to enter into a
settlement agreement With Barr whereby Barr would not launch a competing product and Kos
would share its monopoly profits §vith Barr.

14.  Likewise, Barr determined that it would be more profitable to delay entry into the
market in exchange for the compensation offered by Kos under the Agreement than it would be
to launch a competing product immediately. H‘ad Barr launched immediately, it would have
faced immediate competition from Kos’ authorized generic version of Niaspan, and, after 180
days, further competition from multiple generic entrants. This would have caused e;itended-
release niacin to behave like a coﬁlmodity and make the product far ‘less profitable for producers.
Barr understood these market dynamics and calculated that it could earn more mohey by

performing under the terms of the Agreement.
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15.  Because Barr enjoyed first-filer exclusivity, Kos and Barr understood that their.
Agfeement would preclude other generic companies from entering the market before September
20, 2013, the Defendants’ agreed upon launch date for Barr’s generic version of Niaspan,

_ thereby creating a bottleneck; FDA will not apbrove any ANDAs filed after Barr’s until Barr’s
180 day, first-filer exclusivity has expired.

16. It is possible for Barr to lose 180 day, first-filer exclusivity if it does not launch
its generic Niaspan product within 75 days of a court decision finding that each of the patents
listed for Niaspanv in the FDA's book of Approved Drug Products With Therapeutic
Equivalence Evaluations, also known as the "Orange Book," ére invalid or not infringed.
However, Abbott, after acquiring Kos, entered into settlements with sﬁbsequent ANDA
filers thereby ensﬁring that generic manufacturers who filed ANDAs after Barr would
not thwart the bottleneck. The settlements provided that the subsequent filers would drop
their patent challenges and not launch a generic version of Niaspan until after Barr
launched its product in September, 2013 under the terfns of the agreement between Barr
and Kos.

17.  Had Kos and Barr not entered into the anti-competitive Exclusion Payment
Agreement alleged herein, Kos and Barr would have entered into a pro-competitive agreement
settling the patent litigation which would have provided for Barr to enter the market well before
September 20, 2013. But for the agreement, Barr/Teva would have launched a generic—
extended-release niacin product that would have entered the market prior to September, 2013.
In turn, once Barr/Teva’s first-to-file 180 day exclusivity expired,‘ other generic manufacturers
would have also launched generic extendéd-release Niacin products. Absent the Agreement

between Barr/Teva and Kos/Abbott, direct purchasers of Niaspan would have paid substantially
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less for extended-release niacin. Defendants have shared in the illegal profits reaped ffom this
scheme.

18. Defendants’ scheme has: (a) precluded other generic manufacturers from
launching less expensive generic équivalents of Niaspan in the United States; and (b) fixed,
raised, ﬁaintained or stabilized the price of extended-release niacin products above the levels
kthat would have otherwise existed if subject to competition. Defendants’ Agreement was
intended to and did, in fact: (a) preclude entry into the market for cheaper generic versions of -
extended-release niacin in the United States; (b) fix, raise, maintain or stabilize the prices of
extended-release niacin products; (c) permit Kos (and later Abbott) to monopolize the market for
extended-release niacin in the United States; and (d) allocate 100% of the extended-release
niacin market in the United States to Kos, and later to Abbott.

IL JURISDICTION AND VENUE

19.  This Complaint is filed, and these proceedings are instituted, under Section 4 of
the Clayton Act, 15 U.S.C. § 15, to recover threefold damages and the costs of suit and
reasonable attorneys’ fees, for the injuries sustained by Plaintiff and other members of the Class
of direct purchasers of Niaépan resulting from the violation by the Defendants, as hereinafter
alleged, of Sections 1 and 2 of the Sherman Act, 15 U.S.C. §§ 1, 2. The jurisdiction of this Court
is based ﬁpon 28 U.S.C. §§ 1331 and 1337(a), and 15 U.S.C. § 15.

20. Defendants transact business within this District, and the interstate trade and
commerce, hereinafter described, is carried out, in substantial part, in this District. Venue,

therefore, is appropriate within this District under 15 U.S.C. § 22, and 28 U.S.C. §1391(b) and

©).
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III. PARTIES

21.  Plaintiff Value Drug Company is a corporation organized under the laws of the
State of Pennsylvania and is located at One Golf View Drive, Altoona, Pennsylvania 16601.
Value Drug Company purchased Niaspan directly from Defendants during the Claés Period as
defined below.
| 22.  Abbott is a corporatipn organized and existing under the laws of the state of
Hlinois, with its principal place of business at 100 Abbott Park Road, Abbott Park, Illinois.
Abbott purchased Kos in a tender offer transéction in 2006. On or about on January 1, 2013,
Abbott spun off mbst of its pharmaceuticals operations to AbbVie. |

23. Defendant AbbVie is a corporation organized and existing under the laws of the -
state of Delaware, with its principal place of business /at 1 North Waukegan Road, Nérth
Chicago, Illinois. |

24. Defendant Teva Pharmaceuticals USA, Inc. is a Delaware corporation, having a

‘principal place of business at 1090 Horsham Road, P.O. Box 1090, North Wales, Pennsylvania

19454,
25. Defendant Teva Pharmaceutical Industries, Ltd., is a corporation organized and

existing under the laws of Israel, with its principal place of business at 5 Basel Street, P.O. Box

3190, Petach Tikva, Israel. Teva is a leading manufacturer of generic drugs, and it is one of the

largest sellers of generic drugs in the United States. Teva purchased Barr in 2008, and Barr is
now a wholly-owned subsidiary of Teva.
26.  Defendant Barris a corporatioh organized under the laws of the state of Delaware,

with its principal place of business at 400 Chestnut Ridge Road, Woodcliff Lake, New Jersey.
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Prior to 2004, Barr was known as Barr Laboratories, Inc. In 2008, Barr became a wholly-owned
subsidiary of Teva. |

27.  Defendant Duramed is a corporation organized under the laws of the state of
Delaware, with its principal place of business at 400 Chestnut Ridge Road, Woodcliff Lake, New
Jersey. Until 2008, Duramed was a subsi(iiary of Barr. In 2008, when Tevd purchased Barr,.
Duramed became 2 subsidiary of Teva. Duramed is now known as Teva Women’s Health Inc.

28.  Defendant DPSC is a corporation organized under the laws of the state of
Delaware, with principal places of business at 400 Chestnut Ridge Road, Woodcliff Lake, New
Jersey. Until 2008, DPSC was a subsidiary of Barr. In 2008, when Teva purchased Barr, DPSC
became a subsidiary of Tevé.

29.  Although not named as a :Defe‘ndant, Kos was one of the initiators of the unlawful
scheme described in this complaint. Kos was a corporation organized under the laws of the state
of Florida, with its principal place of business at 1 Cedar Brook Drive, Cranbury, New Jersey. In
2006, Kos was merged into Abbott, which became the successor to all of Kos’s unlawful conduct
described in this complaint.

30. Al_though not named as a Defendant, Kos Life Sciences, Inc. was one of the
initiators of the unlawful scheme described in this complaint. Kos Life Sciences Inc. was a
corporation organized under the laws of the state of Delaware, with its principal place of

“business at 1 Cedar Brook Drive, Cranbury, New Jersey. Kos Life Sciences Inc. was a wholly-
owned subsidia_ry of Kos. In 2006, when Kos was merged into Abbott, Kos Life Sciences Inc.
became a Division of Abbott Laboratories, and Abbbtt bécame the successor to all of Kos Life

Sciences Inc.’s unlawful conduct described in this complaint.
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31.  The actions taken by Defendants as described in this Complaint are part of, and
were taken in furtherance of, the unlawful scheme alleged herein. ' These actions were
authorized, ordered, and/or done by the Defendants’ various officers, agents, employees, or other
~ representatives while actively engaged in the management of the Defendants’ affairs (or the
affairs of Defendants® predecessors-in-interest) within the course and scopeb of their duties and
employment, and/or with the actual, apparent, and/or ostensible authority of the Defendants.

IV.  CLASS ACTION ALLEGATIONS

32.  Plaintiff brings this action on behalf of themselves and, under Rule 23 of the

Federal Rules of Civil Procedure, as representatives of a class defined as follows:
All persons or entities in the United States and its territories who
directly purchased Niaspan from Defendants at any time during the
Class Period of April 3, 2009, until the effects of Defendants’

- conduct ceases (the “Class”). Excluded from the Class are
Defendants and their officers, directors, management and
employees, predecessors, subsidiaries and affiliates, and all federal
governmental entities.

33. Members of the Class are so numerous that joinder is impracticable. While the
exact number of Class members is unknown to Plaintiff, it is believed to be at least in the
hundreds. Furthermore, the Class is readily identifiable from information and records in the
possession of Defendants.

34.  Plaintiff’s claims are typical of the members of the Class. Plaintiff and all
members of the Class were damaged by the same wrongful conduct of the Defendants; i.e., they
have paid artificially inflated prices for extended-release niacin and were deprived of the benefits

of competition from cheaper generic versions of Niaspan as a result of Defendants’ wrongful

conduct.
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35. Plaintiff will fairly.and adequately protect and represent the interests of the Class.
Plaintiff’s interests are coincident with, and not antagonistic to, those of the Class.

36.  Plaintiff is represented by counsel who are experienced and competent in the
prosecution of class action antitrust litigatidn? particularly class action antitrust litigation in the
pharmadeutical industry.

37.  Questions of law and fac’; common to the members of the Class predominate over
questions, if any, that may affect on}y individual Class members because the Defendants have
acted on grounds generally applicable to the entire Class. Such generally applicable questions are
inherent in Defendants’ wrongful conduct..

38.  Questions of law and fact common to the Class include:

a. whether the conduct alleged herein constitutes a violation of the antitrust

laws;
b. whether Defendants conspired to suppress generic competition in the

market for extended-release niacin;

C. whether Kos compensated Barr under the Agreement;

d. whether the compenSatioﬁ Kos paid to Barr was for a purpose other than
prolonging Kos’s monopoly in the market for extended-release niacin;

e. whether the Agreement unlawfully precluded generic competitors not
subject to the agreement from entering the market for extended-release
niacin;

f. whether the Defendants’ conduct harmed competition in the market for
extended-release niacin;

g. whether Kos possessed market or monopoly power over the market for

11
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extended-release niacin;

h. whether the activities of Defendants as alleged herein havé substantially
affected interstate commerce; and |

i whether, and to what extent, Defendants’ conduct caused antitrust injury
to the business or property of its direct purchaser customers and if so, the-
appropriate measure of damages.

39.  Class action treatment is a superior method for the fair and efficient adjudication
of the controversy, in that, among other things, such treatment will permit. a large number of
similarly situatéd persons to prosecute their common claims in a single forum simultaneously,
efficiently, and without the unnecessary duplication of evidence, effort, and expense that
numerous individual actions would gngender. The benefits of proceeding through thé class
mechanism, including providing injured persons or entities with a method for obfainihg redress
on claims that it might not be practicable to pursue individually, substantially outweigh any
difficulties that may arise in management of this class action.

40.  Plaintiff knows of no difficulty to be encountereci in the maintenance of this
action that would preclude its maintenance as a class action. A

V. REGULATORY AND ECONOMIC BACKGROUND

41. Under the Federal Food, Drug, and Cosmetics Act (21 U.S.C. §§ 301-392) a
manufacturer who creates a new, pioneer drug must obtain the approval of the Féod and Drug
Administration (“FDA”) to sell the new drug by filing a New Drug Application (“NDA”). An
NDA must include submission of specific data concerning the safety and efficacy of the drug, as :
well as any information on applicable patents. A manufacturer may only promote uses for a drug

that are approved by the FDA.
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42.  In 1984, Congress amended the Food, Drug and Cosmetics Act with the .
enactment of the Hatch-Waxman Act.

43.  Hatch-Waxman simplified the regulatory hurdles for prospective generic
manufacturers by eliminating the need for them to file a lengthy and costly NDA in order to
obtain FDA approval. Instead, the FDA provides an expedited review process by which geﬁeric
manufacturers may file an Abbreviated New Drug Application (“ANDA”).

44.  The ANDA relies on the scientific findings of safety and efficacy included by the
brand-name drug manufacturer in the ofiginal NDA. The ANDA filer must show the FDA that
the generic drug it intends on marketing is chemically equivalent to the brand-name drug.

45.  As a counter-balance, Hatch-Waxman streamlined the process for a brand-name
manufacturer to enforce its patents against infringement by generic manufacturers, and provided
the brand-name manufacturer with what is. essentially a preliminary injunction, in the form of a
30-month stay of FDA approval of generic manufacturer’s ANDAs.

46.  When the FDA approves a brand-name manufacturer’s NDA, any patents which,
gccording to information supplied to the FDA by the brand-name manufacturer, claim the
approved drug or its approved uses, are published by the FDA in a publication entitled .the
“Approved Drug Producté with Therapeutic Equivalence Evaluations,” known as the “Orange
Book.” 21 U.S.C. §355(j)(7)(A)(iii). The FDA does nof verify the information supplied by the
brand-name manufacturer, but relies completely on the accuracy and truthfulness of applicant’s
representations. After an NDA is approved, the brand-name manufacturer may also list other
new patents in the Orange Book as related to the NDA, if the brand-name manufacturer similarly

certifies that the new patents claim either the approved drug or its approved uses.
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47.  To obtain FDA approval of an ANDA (and thus the right to sell a generic version
of a brand-name drug), a generic manufacturer must certify that the generic drug addressed iﬁ its
ANDA does not violate any patent listed in the Orange Book as claiming the brand-name drug.

48.  Under Hatch-Waxman, a genéric manufacturer’s ANDA must contain one of four
certifications:

a. that no patent for the brand-name drug has been filed with the FDA (a
“paragraph I certification”);

b. that the patent for the brand-name drug has expired (a “paragraph II
certification);

C. that the patent for the brand-name drug will expire ona particular date and
- the generic company does not seek to market its generic product before
that date (a “paragraph III certification™); or -

d. that the patent for the brand-name drug is invalid or will not be infringed
by the generic manufacturer’s proposed product (a “paragraph IV
_certification”). :

21 U.S.C. §355G)(2)(A)(vii).

49.  Alternatively, an ANDA may assert that a patent is inapplicable to the indication
for which fhe drug product will be markefed (called a “section viii statement”).

50. | If a generic manufacturer files a paragraph I or II certification, the FDA must act
on the application within 180 days of receipt, unless both the FDA and the applicant agree to
extend the deadline. 21 U.S.C. §355(G)(5)(A). If the FDA approves the ANDA, the approval can
become effective on the date certified as the patent expiration date. 21 U.S.C. §355G)(5)(B)(ii).

51.  If a generic manufacturer files a paragraph IV certification that the listed patent is
invalid or will not be infringed, it must prorhptly give notice to both the NDA owner and the
owner of the patent(s) at issue. The filing of an ANDA with a Paragfaph IV certification is
deemed to be an act of infringement. 35 U.S.C. § 271(e)(2)(A). If the patent owner initiates an

infringement action against the ANDA filer within 45 days, then the FDA may not finally
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approve the ANDA until the earlier of either 30 months ér the issuance of a decision by a court
that the patent is invalid or not inﬁinéed by the generic manufacturer’s ANDA. 21 U.S.C.
§355(G)(5)(B)(iii). If, however, the patent owner fails to initiate a patent infringement action
within 45 days after receiving notice of the generic manufacturer’s paragraph IV certification,
then the FDA may finally approve the generic manufacturer’s ANDA upon satisfying itself as to
the bioequivalency of the generic to the brand-name drug. Accordingly, the timely ﬁling of an
infringemént action provides the patent owner with the equivalent of an automatic breliminary
injunction and a prompt disposition of such an action, as through a motioh for summary
judgment, may mean more rapid approval for a generic manufacturer subj éct to such a stay.

52. To encourage generic ‘manufacturers to challenge branded drug patents and/or to
design around them, Hatch-Waxman grants the first paragraph IV ANDA filer a 180-day period
to exclusively market the generic version of the drug, during which the FDA may not grant final
approval to any other generic manufacturer’s ANDA for the same brand-hatne drug. 21 US.C. §
355()(5)(B)(iv) and 21 U.S.C. § 355G)(5)(D).

53.  Typically, AB-rated generic versions of brand name drugs are priced significantly
below the brand name counterparts. Bécause of the price differentials, and other institutional
features of the pharmaceutical market, AB-rated generic versions are rapidly and substantially
substituted for their brand néme counterparts. When multiple generic manufacturers enter the
market, prices for generic versions of a drug predictably decrease sigrﬁﬁcantly because of
competition among the generic manufacturers, and because the loss of sales volume by the brand
name drug to the corresponding generics is dramatic.

54.  An AB rating is particularly significant to a generic manufacturer because, under -

the statutory regime enacted by both Congress (i.e., the Hatch-Waxman Act) and most state
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legislatures (i.e., Drug Product Selection, or “DPS laws™), phafmacists may (and, in most states, -
must) substitute an AB-rated generic version of a drug for the brand name drug without séeking
or‘ obtaining permission from the prescribing doctor (unless the prescription is denominated
“Dispense as Written,” or “DAW?”). Indeed, both Congress and the state legislatures havé
activély encouraged géneric substitution because of their recognition that the economics of the
pharmaceutical industry prevent generic manufacturers from simultaneously (a) engaging in the
- type of heavy promotion or “detailing” typically done by brand name manufacturers, and (b)
providing the enormous cost sa?ings to purchasers and consumers generated by generic drugs.
| 55.  Generic competition enables direct purchasers to (a) purchase generic versions of
brand name drugs at substantially lower prices, and/or (b) purchase the brand name drug at
reduced prices. However, until generic manufacturers enter the market with an AB-rated
generic, there is no bioequivalent generic drug which competes with the brand name drug, and
therefore, the brand name mgnufacturer can continue to charge supra-competitive prices
profitably without losing all or a substantial portion of its brand name sales. Consequently, brand
nafne drug manufacturers have a strong incentive to use various tactics, including the tactics
alleged herein, to delay the introduction of AB-rated generic competition into the market.
| VI. FACTUAL ALLEGATIONS
56.  Niacin, otherwise known as Vitamin B-3, a,ppears naturally in many foods and is
also sold as a dietary supplement. In proper dosages, niacin will raise levels of HDL cholesterol,
commonly referred to as “good cholesterol”, in patients. However, at high levels, niacin dan
produce undesirable side effects such as liver toxicity.
57.  Inthe 1990s, in order to mitigate these side effects, Kos set out to develop a

time-release version of niacin, which could be marketed as a once-a-day therapy to boost HDL
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cholesterol in .patients who needed treatment for. cholesterol levels. These efforts, led to the
development of Niaspan, a time-rg:lease VCI‘SiOl’l‘ of niacin, which Kos intended to market as a
brand name prescription drug.

58.  Kos did not claim to have discovered that niacin reduces cholesterol and was not
the first corripany to make a sustained release niacin formulation. Rather, Niaspan had a release
rate that helped mitigate niacin’s undesirable side effects.

59. However, Kos sought and received a series of patents to covgr‘the formulation.
and method-of-use for Niaspan. Those patents were as follows: Patent No. 6,080,428 (the *428
Patent); Patent No. 6,129,930 (the 930 Patent); Patent No. 6,406,715 (the *715 Patent); Patent
No. 6,469,035 (the 035 Patent); Patent No. 6,676,967 (the ’967 Patent); Patent No. 6,746,691
(the *691 Patent); Patent No. 6,818,229 (the *229 Patent). In addition, Kos purchased Patent Nos.
5,126,145 and 5,268,181 (the *145 Patent and the *181 Patent).

60.  Kos filed an NDA with respect to Niaspan, and received FDA approval to market
Niaspan for the treatment of mixed lipid disorders on July 28, 1997.

61.  Subsequent to receiving FDA approval, Kos listed its patents in the “Orange
Book.”

62.  In September of 1997, Kos began to Iﬁarket Niaspan, and sequentially introduced
it in doéages of 500 mg, 750 mg, and 1000 mg. Niaspan was the only once-a-day prescription
formulation of extended release niacLin indicated for treating mixed lipid disorders. This made
Niaspan both popular and profitable. |

63.\ Although Kos had other pharmaceutical products in its portfolio, Niaspan was its

priméry profit center during the time period of these allegations.
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64. | Between 2001 and 2004, Kos sold over $1.2 billion worth of Niaspan, accounting
~ for almost 60% of the éompany’s sales revenue. During ’;his period, Kos pvossessed the market
power to charge high prices on Niaspan Without Josing 6ustomers, and it used its market power
repeatedly, raising prices evén in the face of flat Costs, while Simultaneously increasing its sales
volume.

65. On October 2, 2001, Barr submitted ANDA 76-250 to the FDA, seeking approval
to market a generic equivalent of the 1000 mg dosage of Niasban. :

66.  On January 15, 2002, Barr notified Kos that it had filed ANDA 76-250 with the
FDA seeking to market a generic version of Niaspan in a 1000 mg dosage. Barr’s notice letter
inclﬁded a Paragraph IV certification that the commercial manufacture, use and/or sale of its
generic Niaspan product would not infringe any valid claim of any of Kos’s listed Niaspan
patents.

67. As the first-filer of an ANDA for generic Niaspan, Barr is entitled to market its
generic Niaspan for 180 days free of competition from other generic Niaspan products (except an
authorized generic version of Niaspan, if marketed by KQS.

68. On March 4, 2002, Kos suéd Barr in the United States District Court for the
Southérn District of New York (docketed as 02-cv-1683), alleging that Barr’s Paragraph IV
certification infringed the *428 Patent and the *930 Patent with respect to the 1000 mg dosage of
Niaspan. Kos’s infringement suit triggered a 30-month stay that prohibited the FDA from
granting Barr Final Approval to launch a generic equivalent of Niaspan.

69.  Subsequently, on August 13, 2002, Kos filed a patent infringement lawsuit against
éan in the United States District Court for the Southern District of New York (docketed as 02-

cv-6409), alleging that Barr had infringed the *428 Patent and *930 Patent by filing ANDA 76-

18




Case 2:13-cv-03124-JD Document 1 Filed 06/06/13 Page 19 of 33

738 (with an accompanying a Paragraph iV Certiﬁcation) with respect to the 500 mg and 750 mg
dosages of Niaspan. |

70. Then on November 12, 2002, Kos filed a patent infringement lawsuit against Barr
in the United States District Court for the Southern District r)f Nev&t York (docketed as 02-cv-
8995), this time alleging thét Barr had infringed the 715 Patent ”by submitting a Supplemental
Paragraph IV Certiﬁcation (dated September 30, 2002) regarding Niaspan.

71. On March 26, 2004, Kos filed a fourth patent infringement lawsuit against Barr in
the United States District Court for the Southern District of New York (docketed as 04-cv-1683), -
this time alleging that Barr had infringed the '967 Patent by filing Paragraph IV Certifications
with respect to Niaspan. |

72.  The four cases were all consolidated into one proceeding. Until 2003, by
operation of law, each lawsuit triggered a new 30 month stay. The last 30 month stay before the
law was amended was triggered by the third infringement suit (02-cv-8995), thus the FDA was
not perrnitted to grant Barr final approval for marketing any generic equivalent of Niaspan until
March 31, 2005.

73. In the consolidated proceeding, Barr counterclaimed, seeking Declaratory
Judgments that Barr’s Paragraph IV Certifications did not infringe any of the reievant patents
held by Kos (specifically naming the *145 Patent, the *181 Patent, the 428 Patent, thé 715 |
P/atent and the 930 Patent). Barr’s Counterclaims also sought rulings that those patenté were
invalid or otherwise unenforceable.

74.  On September 3, 2004, Barr filed an action against Kos in the United States

District Court for the S(iuthem District of Néw York (docketed as 04-cv-7086), seeking a

Declaratory Judgment that Barr was not infringing the *691 Patent and/or that the *691 Patent
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‘was invalid or otherwise unenforceable. This fifth lawsuit was alsé consolidated with the other
pending patent infringement actions in New York.

75.  On May 9, 2003, the FDA granted Barr ten;tative approval to market its 1.000 mg
generic equivalent of Niaspan . Barr subsequently received tentative approval to market its 500
rﬁg and 750 mg generic equivalent of Niaspan on June 13, 2003.

76.  The patent lawsuits in New York continued for more than two years without any
substantive rulings on the merits of | the patent claims. On December 3, 2004, the Court‘
scheduled a trial for the consolidated cases for January of 2006.

77.  Toward the end of 2004, Barr waé preparing to launch its generic equivalent of
Niaspan “at-risk,” that is, shortly after tile 30-month stay expired, but before the patent litigation
was resolved. By spring 2005, Barr was ready and willing to launch its generic equivalent to
Niaspan as soon as the FDA approved Barr’s ANDA. Rumors of Barr’g anticipated impending
“at-risk” lauricﬁ caused Kos’s shares to drop 13% in December of 2004.

78. To counter the competitive threat posed by Barr’s anticipated “at-risk” launch,
Kos prepared to launch its own authorized generic version of Niaspan, which would not be
affected by Barr’s 180 day first-filer exclusivity. By the end of the first quarter of 2005, Kos had
accumulated sufficient inventory for its authorized generic launch. And it would have launched
its authorized generic version of Niaspan if Barr had launched its gen¢fic version “at-risk.”

79.  On March 7, 2005, Kos moved for a preliminary injunctjon to prohibit Barr from
pursuing its “at-risk” launch of its generic Niaspan product. This motion was fully briefed, and
heard by the Court on March 18, 2005.

80. On March 30, 2005, before the court could rule on Kos’s application for a

preliminary injunction, Kos and Barr announced that they had settled the patent litigation, and
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they asked the court to postpone any ruling on that application, so that they .could formalize
their settlement. That court issued a Conditional Order of Discontinuance on March 30, 2005.

81.  Under the Exclusion Payment Agreement entered into by Kos énd Barr pursuant
to the settlement, Barr agreed to refrain from launching a generic equivalent of Niaspan until
September of 2013. In return, Kos agreed to make a sefies of cash payments to Barr over eight
years. The Agreement preserved branded Niaspan’s market dominance, while illegally
allocating the monopbly profits that Niaspan earned due to its freedom from competition
between Kos and Barr. Kos and Barr executed three contracts in order to effectuate their illegall
market allocation:

a) SETTLEMENT AND LICENCE AGREEMENT - Under this

agreement, Kos and Barr agreed to drop all claims and counterclaims
pending against each other in the patent lawsuits. In return for Barr’s
“promise not to launch a generic equivalent of Niaspan until September
20,2013 (ér such earlier time as may be required to preserve Barr’s 180
day first-filer exclusivity), Kos granted Barr a license for all of the
Niaspan patents, and agreed not to launch an authorized generic version:
of Niaspan during Barr’s 180 day exclusivity period. Additionally, for
a period of years after Barr began selling generic Niaspan, Barr agreed
to pay a percentage of its profits to Kos for every unit of generic

product Barr sold.

b) CO-PROMOTION AGREEMENT — During the period Barr kept its
generic version of Niaspan off the mérket per the Settlement and
License Agreement, Kos agreed to pay Barr a royalty on all of Kos’s
sales of Niasi)an and Barr, along with its subsidiaries, Duramed and
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DPSC, agreed to pro_moté Niaspan to practitioners in return for that

royalty payment.

c) LICENSE AND MANUFACTURING AGREEMENT - Kos made a
non-refundable lump-sum payrﬁent to Barr, along with quarterly | :
payments for every quarter that Barr remained prepared to manufacture
a generic Niaspan product. In return, ostensibly, Barr agreed to serve as
a back-up supplier to Kos at an agreed upon price.

82. Kos and Barr agreed to do all things reasonably necessary to further the intent
and purposes of the transactions contemplated by the Exclusion Payment Agreement, and agreed
that either company could transfer its rights and obligations to a successor entity through a
merger or other corporate takeover.

83. On April 12, 2005, the court dismissed all of the patent infringemeﬂt cases that
were pending between Barr and Kos regarding Niaspan.-

84.  The Agreement, including all of its éomponents, continues to operate as originally
contemplated to date.

85.  In November of 2006, Abbott proposed to acquire control of Kos through a
tender offer transaction. Abbott offered to- pay Kos shareholders $78 per share, which
represented a 56% premium on the open market share price-of $50 per share. At the time that
Abbott made that offer, Niaspan waé still Kos’s principal profit center. Thus, the guérantee of
Niaspan’s exclusivity until 2013 was central to a buyer’s valuation of Kos’s business. In the
but-for world, Kos would not have been worth nearly as much as Abbott paid for it.

86. As Kos’s successor, Abbott continued to perform qrider the terms of Kos’s

Exclusion Payment Agreement with Barr.
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87. After Abbott took over the Niaspan business, sales of Niaspan increased A
significantly. Over the years, U.S. retail sales of Niéspan grew as follows: $474 million in
2006; $546 million in 2007; $639 million in 2008; $717 million in 2009; $794 million in 2010;
$1.13 billionin 2011; and $1.03 billion in 2012.

88.  On December 23, 2008, Barr became a wholly-owned subsidiary of Teva. Teva
continued to perform under the terms of the Exclusion Payment Agreement that was originally
~ agreed to by Barr and Kos. Teva continued to refraﬁn from entering the market with a generic
equivalent of Niaspan, agreeing to hold off until September 20, 2013, and Abbott continued to
make the agreed-upon payments to Teva.

89.  As a result of its acquisition of Barr, Teva acquired the 180 day first-filer
exclusivity held by Barr. Therefore, when it finally brings a generic version of Niaspan to
mafket, Teva will enjoy the same protection from competition from ofher manufactures — the 180
day exclusivity period — as its successor, Barr, would have enjoyed. Also, Teva will, as a
successor party to the Exclusion Payment Agfeement, be free of competition from an
authorized generic.’

90.  In furtherance of the unlawful and ongoing Exclusion Payment Agreement with
Teva, Abbott took addltlonal steps to protect the Agreement from being upended by a third party
generic ANDA filer potentially obtaining a final judgment of invalidity? unenforceability, or non-
infringement of the OB-listed patents. Such an event which would prematurely trigger the
running of Teva’s 180 day exclusivity period, thereby forcing it to enter the market sooner than
the terms dictated by the Exclusion Payment Agreement. Such an event would have placed the

profits the parties expected to earn under the Agreement gravely at risk.

! Effective on or about January 1, 2013, Abbott spun off most of its prescription drug business into
a new company, AbbVie. As Abbott’s successor-in-interest, Abbvie has continued to perform
under the terms of the Exclusion Payment Agreement.
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o1. To guard against this risk, Abbott filed numerous patent infringement lawsuits
against generic ANDA filers who had asserted Paragraph IV cerﬁﬁcations with respect to their
proposed generic Niaspan products. In three of these cases, the parties have stipulated to
dismissal, in the absence of any final judgments on the validity, enforceability, or infringemenf
of the patents. The other cases remain pending, with no substantive rulings being made by the
courts. |

92. As a result of the delay caused by these lawsuits and related settlements, Abbott
has been able to avoid a final judgment that ‘would ‘trigger Teva’s 180 day exclusivity
prematurely; thereby successfully defending the Exclusion Payment Agreement.

93.  As aresult of the Exclusion Payment Agreement, Barr has not launéhed a generic
Niaspan product. But for the parties’ ongoing adherence to the Agreement, generic competition
for Niaspan would have occurred earlier and prices for both branded and generic versions of
Niaspa‘n‘would have been lower.

94.  As of today, there is still no generic equivalent of Niaspan on the market in the
United States. AbbVie continues to seli branded Niaspan at artificially inflated prices, and Value
Drug has been overcharged, and will continue to be overcharged at least until the end of 2013, as
a resuit.

95. Even after Teva launches, in 2013, the Exclusion Payment Agreement will still
cause higher prices for Niaspan than would have existed in the but-for world, by virtue of
Abbott’s promise not to launch an authorized generic during Barr’s 180 day first filer ex;:lusivity
period.

| 96.  As of May, 2003, Barr’s ANDA for generic versions of the 1000 mg dosage of

Niaspan had received tentative Approval from the FDA. As of June 2003, the ANDA for the
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generic versions of the 750mg, and 500 mg dosages of Niaspan had received tentative approval
from the FDA. |

97.  But for Defendants’ ongoing, illegal anticompetitive conduct, a generié equivalent
of bNiaspan, and an authorized generic version of Niaspan would have been available in the
United States far earlier than September of 2013. |

98.  But for Defeﬂdants’ ongoing, illegal anticompetitive conduét, Plaintiff and other
members of the Class wc;uld have paid lower prices for Niaspan long before September of 2013,
and possibly as early as spring of 2005. As a result, Defendants, by their conduct, have injured
Plaintiff and other members of the Class by causing them to pay hundreds of millions of dollars
in overcharges on their puréhases of Niaspan.

VII. ANTICOMPETITVE EFFECT

99.  The agreements have enabled the Defendants to: (a) preclude the entry of less
expensive generic versions of Niaspan products in the United Statés; (b) fix, raise, maintain, or
stabilize the price of Niaspan products; and (d) allocate 100% of the U.S. market for extended-
release niacin to Kos, and later Abbott.

100. Barr’s ANDA was finally approved by FDA on April 26, 2005. But for the
Agreement between Barr and Kos and illegal payments to the geherics: (a) Barr or another
ANDA filer would have begun selling AB-rated versions of Niaspan shortly thereafter; or (b)
Kos would have settled with the generics for an entry date much earlier than September 20,
2013.

101. An increasingly competitive market for extended-release niacin wbuld have

thereafter emerged as additional generic manufacturers entered the market.
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102. Defendants’ unlawful concerted action has -delayed or prevented the sale of
generic Niaspan in fhe United States, and unlawfully enabled Kos, and later Abbott, to sell
" Niaspan at artificially inflated, supra-competitive prices. But for Defendants; illegal conduct,
generic cqmpetition to Niaspan would have occurred already because one or more of the generic
companies would have already entered with its generic version of Niaspan.

VIII. EFFECT ON INTERSTATE COMMERCE

103. At all material times, Niaspan, manufactured and sold by Kos (and later by
,Abbott),. was shipped across state lings and sold to customers located outside its state of
manufacture.

104. During the relevant time period, in connection with the purchase and sale of
Niaspan, monies as well as contracts, bills and other. forms of business communication and
transactions were transmitted in a continuous and uninterrupted flow across state lines.

105. During the relevant time period, various devices were used to effectuate the
illegal acts alleged herein, including the United States mail, interstate .and foreign travel, and
interstate and foreign telephone commerce. The activities of Defendants, as charged in this
Complaint were within the flow of, and have substantially affected, interstate commerce.

IX. RELEVANT MARKET

106. Direct proof exists that Kos (and later Abbott) had monopoly power over the price
of extended-release niacin. Such direct evidence includes, infer alia, abnormally high price-cost
margins enjoyed by Kos (and later by Abbott) in the absence of generic competition. This direct
eviaence of monopoly power obviates the need to define a relevant product market in assessing

whether Kos and later, Abbott, had monopoly power.
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107. Assuming, arguendo, that a relevant market needs to be defined, the relevant
product market is Niaspan (in all its forms and dosage strengths), and bioequivalent extended-
release niaciﬁ products. The relevant geographic market is the United States and its territories.
A firm that was the only seller of such products in the United States could and would impose a
significant, nbn—transitory price increase without losing sufficient sales to render the price
increase unprofitable, as demonstrated by Kos’s, and later, Abbott’s, ability to profitably charge
supra-competitive prices during the period in which it lacked generic competition. Thete are no
reasonably interchangeable drug products tha_t are available to prescribing physicians for the
indications for which extended-release niacin is prescribed.

108. Thrbugh the anticompetitive conduct alleged herein, Defendant was able to
profitably charge supra-competitive prices for extended-release niacin without losing substantial
sales, and thus, by definition, maintained monopoly power with respect to extended-release
niacin soid in the United States.

109. Kos/Abbott’s market share in the relevant market is 100%.

X. FIRST CAUSE OF ACTION
VIOLATION OF SECTION 2 OF THE SHERMAN ACT, 15 U.S.C. § 2

110. Plaintiff incorporates and realleges all paragraphs in this Complaint, as though
fully set forth below. |

111. Kos/Abbott used various willful and exclusionary means as part of a scheme
described h¢rein to improperly maintain and extend its mdnopoly power in the extended-release
niacin market, as detailed above.

112.  The goal, pﬁrpose and/or effect of the scheme was to prevent, delay and or
minimize the success of the entry of generié extended-release niacin competitors which would

have sold generic extended-release niacin -in the United States at prices significantly below
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Kos’s, and later Abbott’s, prices for Niaspan, which would have effectively caused the average
market price of extended-release niacin to decline dramatically.

113.  The goal, putpose and/or effect of Kos"s/Abbott’s scheme was also to maintain
and extend Niaspan’s monopoly power with respect to extended-release niacin. Kos’s/Abbott’s
illegal scheme to prevent, delay aﬁd/or minimize the success of the introduction into the United
States marketplaée of any generic version of Niaspan enabled Kos/Abbott to continue charging
supra-competitive prices for extended-release niacin without a substantial loés of sales.

114. | As a result of Kos’s/Abbott’s illegal conduct, Plaintiff and the other members of
the Class paid more than they would have paid for extended-release niacin absent such illegal
conciuct. But for Kos’s/Abbott’s illegal conduct, competitors would ha{/e begun marketing
versions of extended-release niacin well before they actually did, and/or would have been able to
market such versions more successfully.

115. If manufacturers of generic extended-release niacin entered the market and
competed with Niaspan in a full and timely fashion, Plaintiff and the other members of the Class
members would have substituted lower-priced generic extended-release niacin for the higher-
priced brand name Niaspan for some or all of their extended-release niacin requirements, and/or
would have received lower prices on some or all of their remaining Niaspan purchases.

»1 16. During the relevant period, Plaintiff and the other Class members purchased
substantial amounts of Niaspan directly from Kos/Abbott. As a result of Kos’s/Abbott’s illegal
conduct alleged herein, Plaintiff and the other members of the Class were compelled to pay, and
did pay, artivﬁcially inflated prices for their extendéd-release niacin requirements. Plaintiff and
the other members of the Class paid prices for extended-release niacin that were substantially

greater than the prices that they would have paid absent the illegal conduct alleged herein,
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because: (1) Class members were deprived of the opportunity to purchase lower priced generic
extended-release niacin instead of expensive brand name Niaspan; (2) Class members were
forced to pay artificially inflated prices for generic extended-release niacin; and/or (3) the price
of branded Niaspén was artificially inﬂated by Kos’s/Abbott’s illegal conduct.

117. Kos’s/Abbott’s scheme was in the aggregate an act of monopolization undertaken |
with the sp.eciﬁc intent to rhonopolize the market for extended-felease niacin in the United
States, in violation of Section 2 of the Sherman Act, 15 U.S.C. §2.

XI. SECOND CAUSE OF ACTION
VIOLATION OF SECTION 2 OF THE SHERMAN ACT, 15 U.S.C. § 2

118. Plaintiff incorpdrates and realleges all paragraphs in this Complaint, as though
fully set forth below.

119. Defendants Kos/Abbott and Barr/Teva combined, conspired and contracted
between and among themselves to unreasonably and unlawfully restrain and monopolize trade
and to attempt to monopolize trade with specific intent, and Kos/Abbott did, in fact, monopolize
trade in the United States in the market for extended-release niacin, and to eliminate competition

in the sale of Niaspan and its generic equivalents in the United States.

1207 Kos/Abbott and Barr/Teva, their agents and affiliates and co-conspirators, both
known and unknown, entered into and engaged in a continuing unlawful trust in restraint of trade
and commerce in Niaspan and its generic equivalents, in violation of the Sherman Act by
entering into agreements to extend patent monopolies and to divide markets and allocate
customers.

121. The purpose and effect of such agreements was to fix, raise, stabilize and
maintain the prices for Niaspan and its generic equivalénfs at supra-competitive levels, whiéh

increased prices paid by Plaintiff and the Class.
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122. During the period covered by this Complaint and thereafter, Plaintiff and the other
members‘ of the Class purchased Niaspan and will contimle to purchase Niaspan, and by reason -
.of the alleged violation of the antitrust laws, Plaintiff and the other members of the Class paid
more and will pay more for these drugs than they woeid have paid in the absence of the illegal
trust, combination and agreement. As a proximate result thereof, Piaintiff and the other members
of the Class have been injured and will continue to be injured in their business and property and
have suffered damages in an amount according to proof at trial.

XII. THIRD CAUSE OF ACTION
VIOLATION OF SECTION 1 OF THE SHERMAN ACT, 15US.C. § 1

123. Plaintiff incorporates an_d realleges all paragraphs in this Complaint, as though
fully set forth below. |

124. Begmning in or about April, 2005, Kos (and successor Abbott) and Barr (and
successor Teva) engaged in a continuing illegal contract, combination and conspiracy in restraint
of trade, the purpose and effect of which was to: (a) allocate all sales of extended-release niacin
in the United states to Kos/Abbott; (b) prevent the sale of a generic version of extended-release
niacin in the United States until at least September 20, 2013, thereby protecting Niaspan from
any generic competition; and (c) fix the price at which Plaintiff and the other members of the
Class would pa§-l for Niaspan at the higher, branded price.

125. By entering into these unlawful conspiracies, Kos/Abbott and Barr/Teva have
unlawfully conspired in restraint of trade and committed a violation of Section 1 of the Sherman
Act, 15 U.S.C. §1. The Agreement is a horizontal market allocation and price fixing agreement
between actual or potential competitors and thus is a per se violation of Section 1. In the
alternative, the Agreement is an unreasonable restraint of trade in violation of Section 1 when

viewed under a “quick look™ or “rule of reason” mode of analysis.
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126.  Plaintiff and the other members of the Class have been injured in their business
and property by reason of Kos’s/Abbott’s and Barr’s/Teva’s unlawful contract, combination and
conspiracy. Plaintiff and the other members of the Class have paid more on their purchases of
Niaspan than they Would have paid absent Kos’s/Abbott’s and Bafr’s/Teva’s illegal conduct,
and/or were prevented from substituting a cheaper generic alternative for their purchases of the
more expensive Niaspan.

127.  As a result of Kos’s/Abbott’s and Barr’s/Teva’s illegal conduct, Plaintiff and the
other members of the Class paid more than they would have paid for extended-release niacin,
absent Kos’s/Abbott’s and Barr’s/Teva’s illegal conduct. But for Kos’s/Abbott’s and
Barr’s/Teva’s illggal conduct, competitors would have begun marketing generic versions of
extended-release niacin well before September 20, 2013, and/or would have been able to market
such versions more successfully.

128. If manufacturers of generic extended-release niacin entered the market and
competed with Niaspaﬁ in a full and timely fashion, Plaintiff and the other members of the Class
would have substituted lower-priced generic extended-release niacin for the higher-priced brand
name Niaspan for some or all of their extended-release niacin requirements, and/or would have
paid lower prices on some or all of their remaining Niaspan purchases.

129. During the relevant period, Plaintiff and thé other members of the Class
purchased substantial amounts of Niaspan directly from Kos/Abbott. As a result of
Kos’s/Abbott’s illegal conduct, alleged herein, Plaintiff and the other members of the Class were
compelled to pay, and did pay, artificially inflated rprices for their extended-release niacin
requirements. Plaintiff and the other members of the Class paid prices for extended-release

niacin that were substantially greater than the prices they would have paid absent the illegal
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conduct alleged herein because: (1) Class members were deprived of the opportunity to purchase
lower-priced generic extended-release niacin instead of expensive brand name Niaspan; (2) Class
" members were forced to pay artificially inflated prices for generic extended-release niacin;
and/or (3) the price of brand name Niaspan was artificially inflated by Kos’s/Abbott’s and
Barr’s/Teva’s illegal conduct. |
PRAYER FOR RELIEF

WHEREFORE, Plaintiff, on behalf of itself and the proposéd class, prays for judgment
against all Défendants, jointly and severally, as follows:

1. That the Court adjudge and decree that the Defendants and each of them have
violated Sections 1 and 2 of the Sherman Antitrust Act;

2. That the Plaintiff, and all others similarly situated, be awarded damages suffered
by reason of these violations and that those damages be trebled in accordance with the law;

3. That the Plaintiff be awarded reasonable attorney’s fees and costs;

4. That any and all patents held by Defendant Abbott with regard to Niaspan be
declared null and void and have no fﬁrther effect; .

5. That any and all rights that Teva may have under the Hatch-Waxman Act be
declared nﬁll and void and of no further effect; and

6. Such other and further relief as the Court may deem just and proper.

JURY TRIAL DEMANDED
Pursuant to Federal Rule of Civil Procedure 38(b), Plaintiff demands a trial by jury of all

claims and complaints in this Complaint so triable
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