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For its Complaint, Plaintiff alleges as follows:
The Parties

1. Plaintiff ZEF SCIENTIFIC, INC, (*Zef Sciéntiﬁc” or “Plaintiff”) is a
corporation existing and organized under the laws of the State of Massachusetts,
with its principal place of business in San Diego, California.

2, On information and belicf, Defendant SHIMADZU SCIENTIFIC
INSTRUMENTS, INC. is a corporation existing and organized under the laws of
the state of Maryland, with its principal place of business in Columbia, Maryland.

3.  The true names and capacities of defendants sued herein as Does 1
through 10, inclusive, are unknown to Plaintiff, who therefore sues these defendants
by such fictitious names. Plaintiff will seek to amend its Complaint and include
these defendants' true names and capacities when they are ascertained.

4, Plaintiff is informed and believes, and on such information and belief
alleges, that each of the defendants herein (collectively included in the term
“Shimadzu” or "Defendant"), in performing the acts or omitting to act as alleged,
was acting as the representative, agent and/or employee of every other defendant,
and all acts alleged herein were performed in the course and scope of said agency
and/or employment, with the knowledge and/or consent of said co-defendants, or is
otherwise legally responsible for the claims asserted herein.

Jurisdiction and Venue

5.  This action arises under Sherman Act §§ 1 and 2 (15 U.S.C. §§ 1 and
2) and Clayton Act §§ 4 and 16 (15 U.S.C. §§ 15 and 26). This court has
jurisdiction under Clayton Act §§ 12 and 15 (15 U.S.C. §§ 22 and 25) and 28
U.S.C. §§ 1331 and 1337. This Court also has original jurisdiction over the non-

federal claims based on diversity of citizenship under 28 U.S.C. § 1332 in that: the
matter in controversy exceeds the sum or value of $75,000, exclusive of interest and
costs; and by supplemental jurisdiction pursuant to 28 U.S.C. § 1367.
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6. Venue in this district is proper under Clayton Act § 12 (15 U.S.C. § 22)
and 28 U.S.C. § 1391 because Shimadzu has a registered Agent in this district and
individually and collectively transacted business in this district and performed acts
in furtherance of the wrongful conduct that has had a substantial effect in this
district. Plaintiff’s principal place of business is in this district.

7. On information and belief, each of the Defendants is subject to
personal jurisdiction in this district.

Interstate Commerce

8. Plaintiff and Defendant are each engaged in the service and repair of
Shimadzu Equipment in interstate commerce and in California. The activities
complained of take place in and affect interstate commerce, as well as commerce in
the state of California.

The Relevant Market

9. The relevant geographic market is the United States,

10,  There is a relevant geographic submarket, the state of California,

11.  The relevant product market _is service and repair of Shimadzu
analytical instrumentation and laboratory equipment consisting mainly of liquid
chromatography and mass spectrometer equipment.

Background

12. Shimadzu is a leading manufacturer of high quality analytical
instrumentation and laboratory equipment consisting mainly of liquid
chromatography and mass spectrometer equipment (LC/MS/MS), (hereinafter
collectively “Shimadzu Equipment” or “Equipment”) in interstate commerce.

13. Shimadzu Equipment involves sophisticated technology for laboratory
uses. The equipment is expensive to replace and owners will maintain their
existing equipment with service and repair.

14,  Shimadzu Equipment owners are “locked-in” to utilizing only

Shimadzu replacement parts for service and repair of the Shimadzu Equipment.

Case No 3. ZEF SCIENTIFIC INC.’S COMPLAINT
DEMAND FOR JURY TRIAL
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15. A distinct market exists for service and repair of Shimadzu Equipment.

16.  Shimadzu has been engaged and continues to be engaged in the service
and repair of Shimadzu Equipment in interstate commerce

17.  Zef Scientific and other independent service organizations (“ISOs”)
have been engaged and continue to be engaged in the service and repair of
Shimadzu Equipment in interstate commerce.

18.  Zef Scientific and other ISOs are direct competitors of Shimadzu in the
market for service and repair of Shimadzu Equipment.

19. Shimadzu is the sole source of genuine Shimadzu replacement parts
for Shimadzu Equipment, which are needed for service and repair of Shimadzu
Equipment.

20. All Shimadzu parts and most Shimadzu consumables, particular for
newer Shimadzu Equipment, arc only made by Shimadzu. (As used in this
Complaint, the term “parts” includes Shimadzu parts and consumables that are only
made by Shimadzu.)

21. The availability of Shimadzu parts is critical to Zef Scientific and to
other ISOs in their business of service and repair of Shimadzu Equipment in
competition with Shimadzu.

22, Shimadzu has established a monopoly in the service and repair of
Shimadzu Equipment through its control over parts for such Equipment.

23. On information and belief, Shimadzu has a market share of
approximately 80% of the market for service and repair of Shimadzu Equipment in
the United States.

24,  The fact that only parts made by Shimadzu can be used and that there
is essentially only a single source for Shimadzu parts increases the barriers to eniry
into the service and repair market.

25. Repair and service of Shimadzu Equipment requires highly educated

and trained technicians to handle the service and repair.

Case No 4- ZEF SCIENTIFIC INC.’S COMPLAINT
DEMAND FOR JURY TRIAL
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26.  The high level of skill required increases the barriers to entry into the
relevant market.

27.  Zef Scientific has outstanding top scientists and technicians to provide
excellent service and repair of the Shimadzu Equipment.

28.  Other I1SOs also have qualified technicians to provide service and
repair of the Shimadzu Equipment.

29.  Certain Shimadzu Equipment owners have cntered into service
contracts with Zef Scientific because of the excellent and timely service
consistently provided.

30. On information and belief, certain Shimadzu Equipment owners have
entered into service contracts or arrangements with other ISOs.

31.  On information and belicf, Shimadzu has knowledge of service
contracts that ISOs like Zef Scientific have with equipment owners for the service
and repair of Shimadzu Equipment and has knowledge of their need to purchase
Shimadzu parts to fulfill those contracts.

32. Prior to engaging in the unlawful practices, Shimadzu supplied Zef
Scientific, and other ISOs, with Shimadzu parts at list prices--the same prices it
offered to its customers and other buyers, fostering Zef Scientific’s reliance on the
supply of parts and the development of Zef Scientific’s business.

33.  Inreliance on Shimadzu’s sales policies, Zef Scientific, and other ISOs
on information and belief: a) purchased parts for Shimadzu Equipment; b) hired
skilled or trained highly skilled technicians with expertise in servicing Shimadzu

Equipment; ¢) developed customer bases for the repair and service of Shimadzu

Equipment; d) bid for and received many service contracts to repair and service

such Equipment; and e) developed goodwill in the industry.
34. Shimadzu has now altered its practices with the intent and effect of
injuring the business of Zef Scientific and other ISOs, interfering with their

contracts and prospective business relations, monopolizing and attempting to

Case No “5. ZEF SCIENTIFIC INC.’S COMPLAINT
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monopolize the relevant market, and injuring competition and consumers, as
alleged herein.

35. Shimadzu offers replacement parts for Shitmadzu Equipment and
provides list prices for most of the parts on its website, via e-mail, telephone,
invoicing and other means (“list prices™).

36. Most buyers can purchase the Shimadzu parts at the list price
communicated by any of these means. .

37.  On information and belief, with the express purpose and intent to
destroy and usurp Zef Scientific’s business of servicing and repairing Shimadzu
Equipment, at least as early as July 29, 2010 and thereafter, Shimadzu imposed a
repair parts policy on Zef Scientific’s account which consists of various
anticompetitive acts designed to injure competition and take Zef Scientific’s
customers and potential customers.

38.  On information and belief, Shimadzu also imposes its anticompetitive
repair parts policy on other ISOs that compete with Shimadzu in the relevant
market, with the express purpose and intent to destroy and usurp the ISOs’ business
of servicing and repairing Shimadzu Equipment.

39.  The repair parts policy entails, inter alia: “flagging” the orders placed
by Zef Scientific solely becéuse it competes with Shimadzu in service and repair;
and increasing the prices on parts to Zef Scientific by 40% above the list prices.

40.  On information and belief, Shimadzu also engages in the flagging and
overcharging of other ISOs that compete with Shimadzu in service and repair.

41. By way of example, Zef Scientific was charged 40% more than the list
price for Purchasé Order Nos. 4407, 6212, 6256, 6360 and many more in the
timeframe from at least on or around July 29, 2010 to the present.

42.  The repair parts policy further requires Zef Scientific to provide the
serial number of the instrument to be serviced.

Iy
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43.  On information and belief, Shimadzu also requires the other competing
ISOs to provide the serial number of the instrument to be serviced.

44,  On information and belief, the policy is designed to enable Shimadzu
to identify the customer of Zef Scientific or of another I1SO, and give Shimadzu the
ability to contact that customer, and interfere with the contractual and prospective
business relationships between the customer and Zef Scientific or other ISO.

45. By requiring the serial number of the Equipment before Shimadzu will
supply any part, Shimadzu prevents Zef Scientific, and any other ISO on which this
requirement is imposed, from maintaining inventory, which is needed to effectuate
a quick turn around on service and repairs ordered by a customer, as required in this
industry.

46. Shimadzu’s requiring ISOs like Zef Scientific to provide the serial
number also causes delays in processing the orders.

47.  Shimadzu unlawfully abuses its market power to gain competitive
advantage in the market for service and repair of Shimadzu Equipment.

48. Shimadzu’s abuse of its market power to gain competitive advantage 1s
not privileged.

49. Defendant lacks legitimate business justifications for the
anticompetitive practices described herein, and Defendant’s purported business
justifications are bogus and pretextual designed to disguise Defendant’s
anticompetitive purpose and effect.

50. Zef Scientific has suffered and continues to suffer anticompetitive
treatment in the purchase of Shimadzu parts that are critical to competing in the
relevant market.

51. On information and belief, other ISOs also have suffered and continue
to suffer anticompetitive treatment in the purchase of Shimadzu parts that are
critical to competing in the relevant market.

171
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52.  On information and belief, the mere delay caused by the request for
additional information in processing orders that normally are filled within a day and
the delay caused by the inability to stock inventory injure the reputation of the ISOs
like Zef Scientific and damage their relations with their customers, knowing that the
industry expectations and service contracts require service of this critical equipment
within 48 hours.

53. In addition, Shimadzu has procured the agreement of a major
distributor, ThermoFischer, to refuse to sell Shimadzu consumables to Zef
Scientific.

54. On information and belief, Shimadzu has procured the same agreement
from the distributor to refuse to sell Shimadzu consumables to other 1SOs.

55,  ‘On or about February, 2014, for example, Zef Scientific contacted the
distributor and placéd an order for certain Shimadzu consumables to fulfill a Zef
Scientific service contract obligation.

56. By agreement with Shimadzu, the distributor refused to sell the
consumables to Zef Scientific.

57. Shimadzu expressly indicated that the agreement with the distributor
not to fill the orders placed by Zef Scientific was because Zef Scientific is a “third
party service provider.”

58. Shimadzu thereby admitted that it is exacting this agreement from its
distributor precisely because Zef Scientific is a direct competitor of Shimadzu in
repair and service of Shimadzu Equipment.

59,  The fact that Shimadzu’s consumables distributor has been instructed
not to sell to any “third party service provider,” supports Zef Scientific’s belief that
Shimadzu has similarly engaged in the anticompetitive acts alleged in this
Complaint as to all ISO service providers including Zef Scientific, who compete
with Shimadzu in the service and repair of Shimadzu Equipment.

/1
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60. There is no legitimate business justification and no purpose for
preventing the distributor from filling orders from Zef Scientific or other ISOs
other than the anticompetitive purpose of: lessening competition; interfering with
contractual and prospective business advantage; and monopolizing the market for
service and repair of Shimadzu Equipment.

61.  There is no enhancement of interbrand competition from Shimadzu
obtaining the agreement of the distributor to refuse to sell to Zef Scientific or other
ISOs.

62. Zef Scientific and, on information and belief, other ISOs have suffercd
and continue to suffer anticompetitive treatment in the purchase of Shimadzu parts
that are critical to competing in the relevant market.

63. Many service contracts with Zef Scientific include not only Shimadzu
Equipment, but also other brands of laboratory equipment as well, owned by the
customer.

64. If a Zef Scientific customer terminates a service contract with Zef
Scientific or a service order that includes Shimadzu Equipment and other brands of
equipment as well, then Zef Scientific loses not only that Shimadzu service and
repair business, but also the service and repair business for the other equipment as
well.

65. On information and belief, other ISOs” service contracts and service
orders also include other brands of equipment as well as Shimadzu, and any such
ISO who loses a service contract due to the conduct of Shimadzu would similarly
lose that customer’s repair business of the other brand equipment as well.

FIRST CAUSE OF ACTION
SHERMAN ACT, SECTION 2 (15 U.S.C. § 2)
MONOPOLIZATION

66. Zef Scientific realleges and reasserts the allegations set forth in all the

paragraphs above, as though fully set forth herein.

Case No -0 ZEF SCIENTIFIC INC.’S COMPLAINT
DEMAND FOR JURY TRIAL
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—

67. On information and belief, Defendant has a market share of
approximately 80% of the market for service and repair of Shimadzu Equipment in
the United States and possesses monopoly power in this relevant market, with the
power to raise prices and restrict output.

68. The relevant market is highly concentrated. Only a handful of
companies compete with Defendant in the relevant market.

69. On information and belief, the barriers to entry into the relevant
market are formidable, and have been raised substantially and deliberately by
Defendant.

70. Defendant changed its policy toward Zef Scientific as an existing
service provider when Shimadzu refused to continue to sell to Zef Scientific on
posted terms generally available to non-ISO buyers after Zef Scientific was already
involved ‘with servicing Shimadzu Equipment and had been purchasing the
Shimadzu parts.

71. Defendant is now engaged in unlawful conduct to lessen competition
from ISO service providers, such as Zef Scientific, who compete with Shimadzu in
the provision of service and repair of Shimadzu Equipment. Shimadzu has engaged
in and continues to engage in anticompetitive acts that include:

a. declining to sell parts to Zef Scientific at list prices or at the discount
levels offered to Shimadzu’s best customers;

b. charging Zef Scientific 40% higher prices than charged to non-ISO
purchasers of the identical parts without a legitimate business
justiﬁcation;‘

c. requesting Zef Scientific to report to Shimadzu the specific serial
number of the Shimadzu Equipment needing service, in order for
Shimadzu to obtain the identity of the ultimate customer in need of the
parts and service;

11
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d. preventing Zef Scientific from maintaining inventory by refusing to
sell it the parts ordered without a specific serial number for a specific
machine to be repaired;

¢. delays caused by the request for additional information; and

f. preventing the distributor from filling orders ot selling any
consumables to Zef Scientific, precisely because Zef Scientific is a
competitor of Shimadzu in the repair and service of Shimadzu
Equipment.

72.  On information and belief, Shimadzu has engaged in the same
anticompetitive conduct toward other ISOs.

73.  The clear unlawful purpose and effect of these anticompetitive acts is
to prevent ISOs like Zef Scientific from being financially able to provide the
service to their customers and potential customers, to induce disruption of contracts
and prospective business advantage, to attempt to drive Zef Scientific and other
ISOs out of the market, to lessen competition and monopolize the market.

74. Shimadzu is attempting to disguise the anticompetitive conduct and
higher prices as ordinary steps in processing business orders.

75. Defendant’s anticompetitive acts alleged herein have had the purpose
and effect of raising rivals’ costs and enhancing Defendant’s monopoly power.

76.  Through the acts alleged herein, Shimadzu has engaged and continues
to engage in conduct having an anticompetitive purpose and effect that injures
competition and consumers in the relevant market.

77. By the acts described herein, Defendant is monopolizing and abusing
its monopoly power in the relevant market, and engaging in anticompetitive acts to
attain, maintain and extend its monopoly.

78. Shimadzu’s unlawful acts violate federal antitrust laws because, on a
continuous basis, they have the purpose and effect to:

i
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a. eliminate the actual and potential competition between Shimadzu and
ISOs like Zef Scientific;

b. excessively concentrate the relevant market in the United States;

C. cause damage to direct competitors such as Zef Scientific by depriving
them of the opportunity to compete effectively in the relevant market;
and

d. cause injury and damages to customers and competition, due to the
higher prices than otherwise would be required, and due to the
crippling of and attempted elimination of alternatives for customers of
excellent ISO service and repair providers such as Zef Scientific in the

relevant market.

79.  Through the acts alleged herein, Defendant is unlawfully hindering or
eliminating competitors like Zef Scientific by providing itself with competitive
advantages in the relevant market, by inflicting the substantial unjustifiable costs on
competitors, and by causing loss of sales, customers and contracts and an inability
to compete.

80. Through the acts alleged hercin, Shimadzu has increased and
maintained increased barriers to entry into the relevant market, and have lessened
competition in the relevant market to the detriment of competitors and consumers.

81. As a result of Shimadzu’s unlawful conduct Zef Scientific has been,
and is being injured in its business and property by reason of the violations of the
antitrust laws by Shimadzu in that Zef Scientific: has paid and is continuing to péy
more for Shimadzu parts than they otherwise would have paid in the absence of
Shimadzu’s unlawful conduct; has lost and is continuing to lose profits; and has lost
and is continuing to lose customers, contracts and potential customers.

82. These violations are continuing and will continue unless enjoined by
this Court.

Iy
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s

Injury to Competition

83. On information and belief, as a result of Shimadzu’s unlawful conduct,
competing ISOs have been and are being injured in their business and property by
reason of the violations of the antitrust laws by Shimadzu in that, on information
and belief the ISOs: have paid and are continuing to pay more for Shimadzu parts
than they otherwise would have paid in the absence of Shimadzu’s unlawful
conduct; have lost and are continuing to lose profits; and have lost and are
continuing to lose customers, contracts and potential customers.

84. The conduct of Shimadzu in violation of the antitrust laws has caused
and continue to cause antitrust injury to competition and consumers and constitute
an unreasonable restraint of trade in the relevant market and in interstate commerce
in that: in a highly concentrated market, lessening competitors’ ability to compete
reduces consumer choices and increases costs of repairs of Shimadzu Equipment in
the relevant market. Thus, choices are reduced, the quality of the choices available
to consumers has been adversely affected, and costs of repairs are artificially and
anticompetitively increased by the unlawful acts.

85. Competition and consumer choice is further lessened with respect to
other brands of equipment to the extent that Shimadzu’s conduct causes Zef
Scientific and other ISOs to lose contracts that include service of other brands as
well.

86. If Shimadzu succeeds in driving Zef Scientific and other ISOs out of
the market, competition will be further reduced and prices to consumers will
continue to be increased.

ESSENTIAL FACILITIES

87. Zef Scientific realleges and reasserts the allegations set forth in all the
paragraphs above, as though fully set forth herein.

88.  Shimadzu, Zef Scientific, and other [SOs are competitors in the market

for service and repair of Shimadzu Equipment.

Case No 1. 'ZEF SCIENTIFIC INC.'S COMPLAINT
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89. Replacement parts are essential for the business of service and repair
of Shimadzu Equipment and as such constitute an “essential facility.”

90. Shimadzu controls the essential facility.

91. As only Shimadzu parts can be used to service and repair Shimadzu
Equipment, and Defendant is the only source of the Shimadzu parts, Zef Scientific
and other ISOs cannot reasonably duplicate the essential facility.

92.  As Shimadzu previously sold the parts to Zef Scientific and other ISOs
and offer the parts to other buyers at list prices, Shimadzu can feasibly provide the
essential parts to Zef Scientific and other ISOs at the prices offered to non-ISO
buyers.

93. Shimadzu is acting with anticompetitive malice and lacks a valid
business justification for denying Zef Scientific, and on information and belief,
other ISOs access to the Shimadzu parts at the prices offered to non-ISO buyers.

04.  Shimadzu acted with anticompetitive malice and lack a valid business
justification for denying Zef Scientific, and on information and belief, other ISOs
access to the Shimadzu consumables through the distributor who has been induced
to agree not to fill orders of Zef Scientific or “third party service providers.”

95. As a result of Shimadzu’s unlawful conduct Zef Scientific has been,
and is being injured in its business and property by reason of the violations of the
antitrust laws by Shimadzu in that Zef Scientific: has paid and is continuing to pay
more for Shimadzu parts than they otherwise would have paid in the absence of
Shimadzu’s unlawful conduct; has lost and is continuing to lose profits; and has lost
and is continuing to lose customers, contracts and potential customers.

96. On information and belief, as a result of Shimadzu’s unlawful conduct,
competing ISOs have been and are being injured in their business and property by
reason of the violations of the antitrust laws by Shimadzu in that, on information
and belief the 1SOs: have paid and are continuing to pay more for Shimadzu parts

than they otherwise would have paid in the absence of Shimadzu’s unlawful

Case No -14- ' ZEF SCIENTIFIC INC.’S COMPLAINT
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conduct; have lost and are continuing to lose profits; and have lost and are
continuing to lose customers, contracts and potential customers.

97.  The conduct of Shimadzu in violation of the antitrust laws has caused
and continues to cause antitrust injury to competition and consumers and
constitutes an unreasonable restraint of trade in the relevant market in interstate
commerce as alleged herein.

98, These violations are continuing and will continue unless enjoined by
this Court.

ATTEMPT TO MONOPOLIZE

99.  Zef Scientific realleges and reasserts the allegations set forth in all the
paragraphs above, as though fully set forth herein.

100. Shimadzu maliciously engaged and continues to engage in
anticompetitive conduct aimed at: preventing ISOs like Zef Scientific from being
financially able to provide the service to their customers and potential customers;
inducing disruption of contracts and prospective business advantage; attempling to
drive Zef Scientific and other ISOs out of the market; and lessening competition.

101. Shimadzu’s anticompetitive and exclusionary acts are undertaken with
the specific intent to monopolize the relevant market and submarket.

102, With approximately 80% of the relevant markets, Shimadzu possesses
a sufficiently high market share, such that there is a dangerous probability of
success of achieving monopolization and monopoly power.

103. As a result of Shimadzu’s unlawful conduct Zef Scientific has been,
and is being injured in its business and property by reason of the violations of the
antitrust laws by Shimadzu in that Zef Scientific: has paid and is continuing to pay
more for Shimadzu parts than they otherwise would have paid in the absence of
Shimadzu’s unlawful conduct; has lost and is continuing to lose profits; and has lost
and is continuing to fose customers, contracts and potential customers.

117
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104. On information and belief, as a result of Shimadzu’s unlawful conduct,
competing ISOs have been and are being injured in their business and property by
reason of the violations of the antitrust laws by Shimadzu in that, on information
and belief the ISOs: have paid and are continuing to pay more for Shimadzu parts
than they otherwise would have paid in the absence of Shimadzu’s unlawful
conduct; have lost and are continuing to lose profits; and have lost and are
continuing to lose customers, contracts and potential customers.

105. The conduct of Shimadzu in violation of the antitrust laws have caused
and continue to cause antitrust injury to competition and consumers and constitute
an unreasonable restraint of trade in the relevant market and in interstate commerce,
as alleged herein.

106. These violations are continuing and will continue unless enjoined by
this Court,

SECOND CAUSE OF ACTION
AGREEMENT IN RESTRAINT OF TRADE UNDER SHERMAN ACT §1

107, Zef Scientific realleges and reasserts the allegations set forth in all the
paragraphs above, as though fully set forth herein.

108. Shimadzu entered into a continuing contract, combination or
conspiracy to unreasonably restrain trade and commerce in violation of Section 1 of
the Sherman Act (15 U.S.C. § 1) by procuring the agreement of a major distributor,
ThermoFischer to refuse to supply Zef Scientific and, on information and belief,
other ISO service providers with needed Shimadzu consumables.

109, Shimadzu effectively indicated that Shimadzu is preventing
distributors from filling orders precisely because Zef Scientific is a direct
competitor of Shimadzu in repair and service of Shimadzu Equipment, thus
conceding the anticompetitive purpose of lessening competition and monopolizing

the market for service and repair of Shimadzu Equipment,

Case No 16- ZEF SCIENTIFIC INC.’S COMPLAINT
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110. There is no legitimate business justification for procuring the
agreement of the distributor to refuse to fill orders of “third party service providers”
like Zef Scientific and thé restraint of trade is unreasonable.

111, The intended result of the unlawful agreement that prevents Zef
Scientific and. on information and belicf, other ISOs from obtaining the
consumables at the price offered by the distributor was that Zef Scientific had to
purchase from Shimadzu and pay the additional 40% above the list price available
to non-ISO buyers, which price was itself higher than the price offered by the
distributor.

112. There is no enhancement of interbrand competition from Shimadzu’s
obtaining the agreement of the distributor to refuse to deal with Zef Scientific, or on
information and belief, other ISOs.

113. Zef Scientific has suffered and continues to suffer anticompetitive
treatment in the purchase of Shimadzu consumables that are critical to competing in
the relevant market.

114. As a result of Shimadzu’s unlawful conduct Zef Scientific has been,
and is being injured in its business and property by reason of the violations of the
antitrust laws by Shimadzu in that Zef Scientific: has paid and is continuing to pay
more for Shimadzu parts than they otherwise would have paid in the absence of
Shimadzu’s unlawful conduct; has lost and is continuing to lose profits; and has lost
and is continuing to lose customers, contracts and potential customers.

115. On information and belief, as a result of Shimadzu’s unlawful conduct,
competing ISOs have been and are being injured in their business and property by
reason of the violations of the antitrust laws by Shimadzu in that, on information
and belief the ISOs: have paid and are continuing to pay more for Shimadzu parts
than they otherwise would have paid in the abspnce of Shimadzu’s unlawful

“conduct; have lost and are continuing to lose profits; and have lost and are

continuing to lose customers, contracts and potential customers.

Case No -17- ZEF SCIENTIFIC INC.’S COMPLAINT
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116. The conduct of Shimadzu in violation of the antitrust laws have caused
and continue i;o cause antitrust injury to competition and consumers and constitute
an um't_aasonable restraint of trade in the relevant market and in interstate commerce,
as alleged herein.

117. These violations are continuing and will continue unless enjoined by
this Court.

THIRD CAUSE OF ACTION
AGREEMENT IN RESTRAINT OF TRADE UNDER
THE CARTWRIGHT ACT
(California Business And Professions Code § 16720)

118. Zef Scientific realleges and reasserts the allegations set forth in all the
paragraphs above, as though fully set forth herein.

119. Shimadzu entered into a continuing contract, combination or
conspiracy to unreasoriably restrain trade and commerce in violation of the
California Cartwright Act by procuring the agreement of a major distributor,
ThermoFischer to refuse to supply Zef Scientific and, on information and belief,
other ISO service providers with needed consumables.

120. There is no legitimate business justification for procuring the
agreement of the distributor to refuse to fill orders of Zef Scientific and other ISO
“third party ser\_/rice providers” with needed Shimadzu consumables.

121. Sﬁimadzu admitted that it is preventing distributors from filling orders
precisely because Zef Scientific is a direct competitor of Shimadzu in repair and
service of Shimadzu Equipment,.thus-conceding the anticompetitive purpose of
lessening competition in the market for service dhd repair of Shimadzu Equipment.

122. ‘There.is.no enhancement of interbrand competition from Shimadzu’s
obtaining the agreement of the distributor to refuse to deal with Zef Scientific, or on
information and belief, other ISOs.

Iy
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123. Zef Scientific has suffered and continues to suffer anticompetitive
treatment in the purchase of Shimadzu consumables that are critical to competing in
the relevant market and submarket.

124. As a result of Shimadzu’s unlawful conduct Zef Scientific has been,
and is being injured in its businesses and property by reason of the violations of the
Cartwright Act by Shimadzu in that Zef Scientific: has paid and is continuing to
pay more for Shimadzu parts than they otherwise would have paid in the absence of
Shimadzu’s unlawful conduct; has lost and s continuing to lose profits; and has lost
and is continuing to lose customers, contracts and potential customers.

125. On information and belief, as a result of Shimadzu’s unlawful conduct,
competing ISOs have been and are being injured in their business and property by
reason of the violations of the Cartwright Act by Shimadzu in that, on information
and belief the 1SOs: have paid and are continuing to pay more for Shimadzu parts
than they otherwise would have paid in the absence of Shimadzu’s unlawful
conduct; have lost and are continuing to lose profits; and have lost and are
continuing to lose customers, contracts and potential customers.

126. The conduct of Shimadzu in violation of the Cartwright Act has caused
and continues to cause antitrust injury to competition and consushers and constitute
an unreasonable restraint of trade in the relevant market and submarket in the state
of California as alleged herein.

127. These violations are continuing and will continue unless enjoined by
this Court.

FOURTH CAUSE OF ACTION
TORTTIQOUS INTERFERENCE WITH CONTRACTUAL RELATIONS

128. Zef Scientific realleges and reasserts the aliegations set forth in all the
paragraphs above, as though fully set forth herein.
117
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129. Zef Scientific’s business model includes many service and repair
contracts with laboratory equipment owners (hereinafter “customers”). A valid
contract existed between Zef Scientific and each of these customers, for Zef
Scientific to provide service and repair of laboratory equipment for those
customers.

130. Shimadzu had knowledge of these contracts between Zef Scientific
and its customers. Shimadzu has knowledge of all customers who purchase
Shimadzu Equipment, requiring service. Shimadzu is further aware of those
customers who use a third party service provider such as Zef Scientific or other
I1SOs rather than using Shimadzu to service those products. Shimadzu acted in a
manner to interfere with the contractual and economic relations between those
customers and Zef Scientific or other ISOs.

131. Shimadzu also actively abused its position as seller of parts o seek out
and obtain more specific knowledge concerning those contracts and the immediate
needs of the contracting customer by requesting the serial number of the Shiﬁladzu
Equipment to be serviced by Zef Scientific pursuant to the contracts.

132. There is no legitimate business reason for Shimadzu to request that
specific information before supplying a part.

133, With knowledge of Zef Scientific’s contracts, and with anticompetitive
malice and lack of a valid business justification or privilege, Shimadzu has engaged
and continues to engage in intentional wrongful acts with the intent to disrupt the
contractual relationships, prevent Zef Scientific from being able to properly fulfill
its contractual obligations and induce customers to terminate the contractual
relationship.

134. Shimadzu engaged in a series of intentional, independently wrongful

- acts including:

a. requesting Zef Scientific to report to Shimadzu the specific serial

number of the Equipment needing service in order for Shimadzu to

Case No -20- ZEF SCIENTIFIC INC.’S COMPLAINT
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obtain the identity of Zef Scientific’s customer in need of the parts and
service;

b. declining to sell parts to Zef Scientific at list prices or at the discount
levels offered to Shimadzu’s best customers;

¢. charging Zef Scientific 40% higher prices than those charged to other
purchasers of the identical parts without a business justification;

d. preventing Zef Scientific from maintaining inventory by refusing to
sell Zef Scientific parts ordered without a specific serial number for a
specific machine to be repaired,

e. delays caused by the request for additional information; and

f. denying Zef Scientific access to the Shimadzu consumables through a
distributor who is induced to agree not to fill orders of Zef Scientific.

135. The conduct described herein is otherwise wrongful in that it at least
violates federal and state antitrust laws.

136. The conduct described herein caused terminations of contracts and
disruption of the contractual relationships in which customers would have done
business and continue to do business with Zef Scientific.

137. Shimadzu knew that the interference was substantially certain to occur
and to continue to occur as a result of the Shimadzu’s actions.

138. Shimadzu has knowledge of the customers that terminated their
contractual relationships with Zef Scientific.

139. As a direct and proximate result of Shimadzu’s intentional acts, Zef
Scientific’s performance under the contracts has been made more costly and more
burdensome. Zef Scientific’s costs have been and continue to be increased, and the
contractual relationships between Zef Scientific and its customers were and
continue to be disrupted.

140. Many of Zef Scientific’s service contracts include not only Shimadzu

Equipment, but also other brands of laboratory equipment as well. If Shimadzu

Case No 21- ZEF SCIENTIFIC INC.'S COMPLAINT
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interferes, and a Zef Scientific customer terminates a service contract or a service
order that includes Shimadzu Equipmént and other equipment as well, then Zef
Scientific loses not only the Shimadzu service and repair business, but also the
service and repair business for the other equipment as well.

141. As a direct and proximate result of Shimadzu’s actions, Zef Scientific
suffered economic harm in terms of financial losses, discontinued accounts and
terminated contracts. Zef Scientific suffered damages and continues to suffer
damages in paying significantly higher costs to service the customers, suffered
injury and continues to suffer injury to its reputation with the delays caused by the
additional information requested which, on information and belief causes or
contributes to terminations and/or non-renewals. Zef Scientific has lost and may
continue to lose contractual accounts as a result of Shimadzu’s actions.

FIFTH CAUSE OF ACTION
TORTIOUS INTERFERENCE WITH PROSPECTIVE BUSINESS
ADVANTAGE

142. Zef Scientific realleges and reasserts the allegations set forth in all the

paragraphs above, as though fully set forth herein,

143. An economic relationship exists between Zef Scientific and contract
customers and also between Zef Scientific and certain prospective customers with
probable future benefit to Zef Scientific as alleged herein.

144. For Zef Scientific’s contracts, the issue of renewal can turn the
relationship between Zef Scientific and various owners of Shimadzu Equipment
into one of prospective economic advantage with the probability of future economic
benefit to the Zef Scientific.

145. Zef Scientific has prospective business advantage and competitive
business relations with such customers at the end of their contract terms with the
possibility of renewal as well as with other Shimadzu Equipment ownets that were

/11
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considering service from Zef Scientific and with which Zef Scientific has been in
contact for a potential contractual relation.

146. Shimadzu has knowledge of these relationships and prospective
economic relationships. Shimadzu has knowledge of all customers who purchase
Shimadzu Equipment, requiring service. Shimadzu is further aware of those
customers who use a third party service provider such as Zef Scientific or other
ISO;-'rather than using S_himadzu to service those products. Shimadzu acted in a
manner to interfere with hfhe economic relations between those customers and Zef
Scientific or other ISOs.

147. Shimadzu also has intentionally sought out and obtained further
speciﬁc knowledge when Shimadzu requests the serial number of the equipment
sought to have serviced by Zef Scientific.

148. Shimadzu engaged in a series of intentional independently wrongful
acts as alleged herein, designed to disrupt the foregoing relationships. Shimadzu
has interfered with Zef Scientific’s prospective economic advantage and
prospective business relations with customers and potential customers using
wrongful means and for improper purposes, as alleged herein.

149. With malice and lack of a valid business justification or privilege,
Shiﬁﬁédzu has engaged and continues to engage in intentional independently
wrongful acts that caused disruption of the relationships including:

a. requesting Zef Scientific to report to Shimadzu the specific serial
number of the Equipment needing service in order for Shimadzu to
obtain the identity of Zef Scientific’s customer in need of the parts and
service;

b. declining to sell parts to Zef Scientific at list prices or at the discount
levels offered to Shimadzu’s best customers;

c. charging Zef Scientific 40% higher prices than those charged to other

purchasers of the identical parts without a business justification;

Case No 23- ZEF SCIENTIFIC INC.’S COMPLAINT
DEMAND FOR JURY TRIAL




(P8}

D=l - )

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:14-cv-01758-JAH-JLB Document 1 Filed 07/28/14 Page 24 of 31

) —)

d. preventing Zef Scientific from maintaining inventory by refusing to
sell Zef Scientific parts ordered without a specific serial number for a
specific machine to be repaired;

e. delays caused by the request for additional information; and

f. denying Zef Scientific access to the Shimadzu consumables through a
distributor who is induced to agree not to fill orders of Zef Scientific.

150. The conduct described herein is otherwise wrongful in that it at least
violates federal and state antitrust laws.

151. The conduct and actions of Shimadzu was malicious, willful,
wrongful, intentional, and without any right or entitiement whatsoever, with the
purpose and intent to injure Zef Scientific.

152. Shimadzu knew that the interference was substantially certain to occur
and to continue to occur as a result of the Shimadzu’s actions.

153. As a direct and proximate result of Shimadzu’s infentional acts, Zef
Scientific’s provision of service and repair has been made more costly and more
burdensome. Zef Scientific’s costs have been and continue to be increased, and the
economic relationships of Zef Scientific continue to be disrupted.

154. As a direct and proximate result of Shimadzu’s conduct, actual
disruption of the relationships has occurred.

155. Shiniadzu has knowledge of the relationships that have been lost by
Zef Scientific due to Shimadzu’s intentional acts, |

156. As a direct and proximate result of Shimadzu’s intentional acts, Zef
Scientific suffered damages to its business and property proximately caused by the
acts of Shimadzu and continues to suffer damages in paying significantly higher
costs to provide service, suffered injury and continues to suffer injury to its
reputation with the delays caused by the additional information requested, and has
lost and is/may continue to lose customers, orders and potential business as a result

of Shimadzu’s actions.

Case No 24 ZEF SCIENTIFIC INC.’S COMPLAINT
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SIXTH CAUSE OF ACTION
UNFAIR COMPETITION ( California Bus. & Prof. Code §§ 17200 et seq.)

157. Zef Scientific realleges and reasserts the allegations set forth in all the
paragraphs above, as thpugh fully set forth herein.

158. On information and belief, Shimadzu’s previously alleged acts have
taken place, in part, in California and are directed inter alia to the service and repair
of Shimadzu Equipment in California and to the elimination of competitors like Zef
Scientific that reside in California and injure competition and consumers in
California.

159. The clear purpose and effect of these anticompetitive acts is to prevent
1SOs like Zef Scientific from being financially able to provide the service to their
customers and potential customers, to induce disruption of contracts and
prospective business advantage, to attempt to drive Zef Scientific and other 1SOs
out of the market, to lessen competition and monopolize the market, thus injuring
consumers and businesses in California.

160. Shimadzu is attempting to disguise the anticompetitive conduct and
higher prices as ordinary steps in processing business orders.

161. Shimadzu has engaged in and continues to engage in anticompetitive
acts that include:

a. declining to sell parts to Zef Scientific at list prices or at the discount
levels offered to Shimadzu’s best customers;

b. charging Zef Scientific 40% higher prices than charged to non-ISO
purchasers of the identical parts without a legitimate business
justification;

c. requesting Zef Scientific to report to Shimadzu the specific serial
number of the Shimadzu Equipment needing service, in order for

Shimadzu to obtain the identity of the ultimate customer in need of the

Case No _25. ZEF SCIENTIFIC INC."S COMPLAINT
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parts and service;

d. preventing Zef Scientific from maintaining inventory by refusing to
sell it the parts ordered without a specific serial number for a specific
machine to be repaired;

e. delays caused by the request for additional information; and

f. preventing the distributor from filling orders or selling any
consumables to Zef Scientific, precisely because Zef Scientific is a
competitor of Shimadzu in the repair and service of Shimadzu
Equipment.

162. On information and belief, Shimadzu has engaged in the same
anticompetitive conduct toward other ISOs.

163. By the acts alleged herein, Shimadzu has violated, and continues to
violate, Business and Professions Code section 17200 through their unlawful,
unfair, fraudulent and deceptive business acts and practices.

164. As a direct and proximate result of Shimadzu’s unfair and unlawful
acts, Zef Scientific and members of the public have been misled and suffered
financial loss and injury to their business and property.

UNFAIR

165. Shimadzu undertook numerous affirmative steps to cripple Zef
Scientific’s ability to service its customers and contracts and to injure or destroy Zef
Scientific’s contractual and business relations, to lessen competition.in the relevant
market and submarket and injure consumers in California.

166. Shimadzu’s conduct offends public policy and is immoral, unethical,
oppressive, unscrupulous and substantially injurious to consumers.

167. Shimadzu’s conduct violates the policy and spirit of the federal and
state antitrust léws and significantly threatens to harm competition.

168. Shimadzu’s conduct threatens incipient violations of the antitrust laws,

including Sherman Act Sections 1 and 2, the California Cartwright Act, and

Casc No 26- ZEF SCIENTIFIC INC.’S COMPLAINT
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significantly threatens to harm competition and violates the public policy
underlying these statutes.

169. Defendant, which possesses monopoly power and control of an
essential facility, unlawfully refuses to sell to Zef Scientific at list price or at the
discount levels made avatlable to others,

170. Shimadzu discriminates against Zef Scientific and injure consumers by
charging a higher price for identical poods without privilege or a business
justification.

171. Defendant is engaged in unlawful conduct to lessen competition from
ISO service providers, such as Zef Scientific, who compete with Shimadzu in the
provision of service and repair of Shimadzu Equipment. Shimadzu has engaged in
and continues to engage in anticompetitive acts as alleged herein

172. 1In addition, as alleged herein, Shimadzu intended that California
consumers would be injured. There was no benefit to consumers outweighing the
harm. These practices are immoral, unethical, oppressive, unscrupulous and/or
substantially injurious to consumers and thus unfair within the meaning of
Business and Professions Code section 17200.

173. On information and belief, at all relevant times, Shimadzu’s unfair
acts alleged herein: (a) caused substantial injury to Zef Scientific and the Public;

(b) had no countervailing benefit to consumers or to competition that could
possibly outweigh this substantial injury; and (¢) caused injury that could not have
been avoided or even discovered by ordinary consumers, because it resulted from
Shimadzu’s failure to disclose material information that only Shimadzu knew or
could have known, Thus, Shimadzu’s acts and/or practices as alleged herein were
unfair within the meaning of Business and Professions Code Section 17200.
UNLAWFUL

174. Each of the acts described herein is anticompetitive, illegal, and

actionable.

Case No ' 27- ZEF SCIENTIFIC INC.’S COMPLAINT
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175. The unlawful acts and practices of Shimadzu alleged herein constitute
unfair and unlawful business acts and/or practices within the meaning of
California Business and Professions Code section 17200. Shimadzu’s unlawful
business acts and practices as alleged herein violate various federal and state,
statutory and/or common laws and said predicate acts are therefore per se
violations of section 17200.

176. Shimadzu’s conduct constitutes unlawful monopolization and attempt
to monopolize the relevant market in violation of, Sherman Act Section 2, 15
U.S.C. § 2; agreement in restraint of trade in violation of Sherman Act Section 1,
15 U.S.C. § 1; and agreement in restraint of trade in violation of the California
Cartwright Act, California Business and Professions Code section 16720, tortious
interference with contractual relations, and tortious interference with prospective
business advantage. Said conduct, as alleged herein, violates established law and
public policies.

177. As a direct and proximate result of Shimadzu’s unfair and unlawful
acts, Zef Scientific and members of the Public have suffered financial loss and
injury to their business and property.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff Zef Scientific, Inc. prays for judgment against

Shimadzu as follows:
INJUNCTIVE AND EQUITABLE RELIEF:

I. That Shimadzu, its officers, agents, servants, employees, attorneys,
parents, subsidiaries and related companies and all persons acting for, with, by,
through or under them, and ecach of them, be preliminarily and thereafter
permanently enjoined and restrained from the anticompetitive conduct alleged
herein, including, without limitation:
vy
/17
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Case No

. Defendant is enjoined from charging Zef Scientific prices for parts and

consumables on terms any higher than the discount level offered to

Shimadzu’s best customers;

. Defendant is enjoined from charging Zef Scientific for parts and

consumables any prices higher than Shimadzu’s lowest list price for
the part or consumable, provided in any method of price listing,
including, but not limited to Shimadzu’s website, e-mail, telephone,

invoicing, or other;

. Defendant is enjoined from charging Zef Scientific any higher price

than offered to Shimadzu’s best customer;

. Defendant is enjoined from requesting Zef Scientific to provide the

serial number of the equipment to be serviced betore selling a part to

Zef Scientific;

. Defendant is enjoined from seeking to identify and/or contact Zef

Scientific’s customers needing the service or repair;

. Defendant is enjoined from procuring agreements from any distributor

to refuse to sell consumables or parts to Zef Scientific.

. Defendant is enjoined from interfering with the contractual and

prospective business arrangements between Zef Scientific and its

customers;

. Defendant is enjoined from conduct that prevents or inhibits Zef

Scientific’s ability to stock inventory of parts for Shimadzu
Equipment;

Defendant is énjoined from conduct that contributes to delay of Zef
Scientific servicing equipment and obtaining new service contracts;
Shimadzu is enjoined from all anticompetitive conduct that injures Zef

Scientific;

-29. ' ZEF SCIENTIFIC INC.’S COMPILAINT
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k. Defendant is required to pay restitution to Zef Scientific for all
amounts of overcharge above the price for the same parts purchased by
other purchasers; and

I. Defendant is required to pay to Zef Scientific disgorgement of
unlawfully obtained profits.

2. That Shimadzu file with the Court and serve upon Zef Scientific’s
counsel within thirty (30) days after entry of Judgment a report in writing, under
oath, setting forth in detail the manner and form in which Shimadzu has complied
with the requirements of the Injunction and Order.

DAMAGES:

3. That Shimadzu be required to pay over to Zef Scientific all damages
sustained by Zef Scientific by reason of the unlawful acts alleged herein, in an
amount to be determined, including future damages, and that all such amounts be
trebled, equaling an amount in excess of $1,200,000.

4, That Shimadzu be required to pay to Zef Scientific all of their costs,
disbursements and attorneys' fees in this action.

5. That Shimadzu be required to pay damages in accordance with
violations of California common law.

OTHER RELIEF:
6. That the Court order payment of prejudgment interest,
7. 'That the Court grant such other reltef as is just and proper.

DATED: July 28, 2014 Respectfully submitted,
NOVAK DRUCE (‘ONNOLLY BOVE+ QUIGG LLP

BY7 ;\/1/4k Ju{wéta,

Minda R. Schechter
Attorneys for Plaintiff
ZEF SCIENTIFIC, INC.
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DEMAND FOR JURY TRIAL

Plaintiff hereby demands trial by jury on all issues asserted herein as may be

triable to a jury.

DATED: July 28,2014

Case No

NOVAK DRUCE CONNOLLY BOVE + QUIGG LLP

/ " .S 1 ’ i .
By: : // (c }u{;{ /Q ,gc“//\ﬁﬁ%j /7; oy

Minda R. Schechter
Attorneys for Plaintiff
ZEF SCIENTIFIC, INC.
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