Case 1:13-cv-01418-TSE-JFA Document 1 Filed 11/19/13 Page 1 of 9 PagelD# 1

FILED

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION
HINOV 19 A 8 3b

£RK U3 DISTRICT COURT
O ANDRIA. VIRGINIA

PRECISION FRANCHISING LLC,
a Virginia limited liability company,

Plaintiff,
v. caNo. [13CV 115
WAYRITE INC., TSC /f FA
a Minnesota corporation,
JOHN T. WHALEN,
a resident of Minnesota,

PAUL R. BOTNER,
a resident of Minnesota, and

PETER M. SIPE,
a resident of Minnesota,

Defendants.
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COMPLAINT FOR INJUNCTIVE RELIEF AND SPECIFIC PERFORMANCE

Wayrite, Inc. has announced its intent to sell its franchised business to a third party buyer
without first giving Precision the option to purchase it, and without obtaining Precision
Franchising’s approval. Under the parties’ Franchise Agreement, Precision Franchising has a
right of first refusal. Precision Franchising needs to obtain and review sufficient information
concerning the sale in order to make an informed decision whether to exercise its right. Wayrite
has refused to provide Precision with access to the alleged buyer or other information critical to
Precision Franchising’s decision and has threatened to close on the sale and transfer ownership

of the business to the buyer. Accordingly, Precision Franchising seeks a declaratory judgment,
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specific performance, and injunctive relief against Wayrite, Inc.
PARTIES

1. Plaintiff Precision Franchising LLC is a Virginia limited liability company, which
is wholly owned by Precision Tune Auto Care, Inc. (“PTAC”), a Virginia corporation with its
principal place of business in Virginia. At all relevant times, the principal place of business of
Precision Franchising and PTAC has been in Leesburg, Virginia, which is located within
Loudoun County, Virginia.

2. Defendant Wayrite, Inc. is a Minnesota corporation with its principal place of
business in the state of Minnesota. Wayrite is the franchisee for a Precision Tune Auto Care
Center located at 12140 Champlin Dr., Champlin, Minnesota pursuant to a Franchise Agreement
dated March 31, 1999,

3. Defendant John T. Whalen is a natural person and a citizen and resident of the
State of Minnesota. Whalen is the President of Wayrite and personally guaranteed its obligations
under the Franchise Agreement pursuant to an executed Guaranty Agreement.

4. Defendant Paul R. Botner is a natural person and, upon information and belief, a
citizen and resident of the State of Minnesota. Botner is a shareholder of Wayrite and personally
guaranteed its obligations under the Franchise Agreement pursuant to an executed Guaranty
Agreement.

5. Defendant Peter M. Sipe is a natural person and, upon information and belief, a
citizen and resident of the State of Minnesota. Sipe is a shareholder of Wayrite and personally

guaranteed its obligations under the Franchise Agreement pursuant to an executed Guaranty

Agreement.
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JURISDICTION AND VENUE

6. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.
§§ 1332(a) & 1367(a). The amount in controversy exceeds $75,000, exclusive of interest and
costs.

7. This Court has in personam jurisdiction over Defendants because they have
entered into contracts in this district and conduct business in this district. In addition, under
paragraph 27.1 of the Franchise Agreement, Defendants agreed to submit to the jurisdiction of
this Court.

8. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b) because a
substantial part of the events or omissions giving rise to the claims against Defendants occurred
in this district. In addition, under paragraph 27.1 of the Franchise Agreement, Defendants agreed
that this district would be the proper venue in which to resolve disputes.

BACKGROUND FACTS

9. Precision Franchising is the licensor of the Precision Tune Auto Care system.
Precision Franchising has licensed others to operate automotive service businesses identified
with the Precision Tune Auto Care service mark and related marks and logos and to utilize
confidential methods and procedures developed by PTAC for the operation of Precision Tune
Auto Care service centers.

Defendants’ Obligations Under the Franchise Agreement
10.  Precision Franchising and Wayrite entered into a Franchise Agreement dated

March 31, 1999 whereby Wayrite acquired the license, right, and obligation operate a full-
service Precision Tune Auto Care automotive services business. The Franchise Agreement was

renewed by letter agreements dated February 28, 2003 and April 4, 2007.
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11.  Pursuant to paragraph 16.1, Wayrite agreed “that Franchisor’s express prior
written consent shall be a necessary condition precedent to the sale, assignment, transfer, [etc.]”
of a majority interest in “this Agreement, the Franchised Business, the Franchisee, or all or
substantially all of the assets of the Franchised Business.”

12, Wayrite also agreed, in paragraph 16.4, that it would notify Precision Franchising
within five days of its receipt of a bona fide offer from a third party to purchase all or part of the
franchised business, and that Precision Franchising would have thirty days to exercise its right to
purchase Wayrite’s interest on the same terms and conditions offered by the third party. Wayrite
also agreed to “provide such information and documentation, including financial statements, as
Franchisor may reasonably require,” to determine whether to exercise its option.

13.  Under paragraph 15.1.5 it is an incurable default under the Franchise Agreement
for Wayrite to attempt to transfer control or an interest in the franchised business without
Precision Franchising’s written consent.

14.  In addition, paragraph 15.3.1 makes it a default under the Agreement for Wayrite
to fail to obtain Precision Franchising’s prior approval or consent as required under the
agreement.

15.  Inparagraph 17.2, Wayrite acknowledged that “in the event of any default by
Franchisee under this Agreement, Franchisee shall pay Franchisor all costs and expenses,
including reasonable legal and accounting fees, incurred by Franchisor” in connection with
enforcing the Agreement or obtaining injunctive relief.

16.  Defendants Whalen, Botner, and Sipe each personally guaranteed, jointly and

severally, “the timely performance of each term, covenant and obligation of the Franchisee set
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forth in the Franchise Agreement,” in the Guaranty Agreement attached as schedule 6.4 to the
Franchise Agreement.
Defendants’ Defaults

17. Through a number of telephone and email conversations, Wayrite recently
informed Precision Franchising of its intent to sell the assets of the franchised business to a third
party. The third party does not intend to operate the business as a Precision Tune Auto Care
Center; rather, it will operate a business that competes with Precision Franchising’s franchisees.

18. On October 31, 2013, Precision Franchising’s President sent a letter to Wayrite
indicating Precision Franchising’s possible interest in purchasing the business, and asking for
information concerning certain material terms and conditions of the proposed sale, including the
purchase price and the prospective purchaser.

19.  Wayrite’s President, Defendant Whalen, provided Precision Franchising with the
prospective purchase price in an email dated November 12, 2013. In the same email, Precision
Franchising learned that the prospective purchaser’s name is Thomas Doubler.

20.  The purchase price for Wayrite’s business is higher than what seems appropriate
given the center’s financial condition. Therefore, Precision Franchising asked for Doubler’s
contact information in order to speak with him regarding the prospective purchase of the
business. By speaking with him, Precision Franchising hoped to verify that his offer was bona
fide and that he actually intended to move forward with the sale. Given the high purchase price,
Precision Franchising was concerned that Doubler’s offer was not bona fide, but was instead
intended to induce Precision Franchising to purchase Wayrite’s business at an inflated price.

21.  However, despite numerous requests by Precision Franchising, Wayrite has

refused to supply the contact information for Doubler. This is a reasonable request. Such
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information is necessary for Precision Franchising to evaluate whether it will choose to exercise
its right of first refusal. If Doubler’s offer is not a bona fide offer, Precision Franchising would
not need to exercise its right.

22. Inarecent email, Defendant Whalen indicated that on November 19, 2013,
Wayrite intends to schedule the closing on the sale of the business. Wayrite has not sought
Precision Franchising’s approval of the transfer, and it apparently intends to close on the sale of
the business without receiving such approval.

23.  If Wayrite is permitted to proceed with the sale to Doubler without giving
Precision Franchising the opportunity to exercise its right of first refusal and maintain the
operation of a Precision Tune Auto Care center in Champlin, Minnesota, Precision Franchising
will suffer irreparable harm. Precision Franchising will suffer a loss of customers due to its
inability to protect and preserve the goodwill and reputation built by the operation of the
Precision Tune Auto Care center in Champlin. If Doubler is permitted to run a competing
business in the same location, the customers of the Champlin center may become customers of
Doubler’s center, which would be unfair since Precision Franchising has not received a
meaningful opportunity to exercise its right of first refusal and keep the center within the
Precision Tune Auto Care brand. The Champlin center is one of only nineteen centers in
Minnesota, and the operation of each center is vital to preserve Precision Franchising’s customer
base in the state. The loss of even one center may reflect unfavorably on Precision Franchising’s
reputation among customers in Minnesota.

24.  Inaddition, the loss of a center reflects unfavorably on Precision Franchising’s
reputation among franchisees in Minnesota. For example, upon hearing about Wayrite’s

proposed transfer, the largest franchisee in the Minnesota market sent Precision Franchising an
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email dated October 24, 2013 expressing dissatisfaction and stating: “Also I hear we might be
losing another location soon here in MN; it seems that prospective buyers don’t see any reason to
pay to join our group.” The right of first refusal is designed to allow Precision Franchising to
maintain the operation of Precision Tune Auto Care centers when appropriate in order to prevent
the loss of reputation and goodwill among customers and franchisees, and Wayrite’s actions are
preventing Precision Franchising from exercising its right.

Count 1
(Breach of Contract)

25.  The allegations of paragraphs 1 through 24 are hereby incorporated by reference.

26.  Wayrite has breached the Franchise Agreement by, among other things, refusing
to provide Precision Franchising with the information it seeks regarding the terms and conditions
of the purchase agreement with Doubler, including the contact information for Doubler, and has
threatened to further breach the Agreement by selling the franchised business assets without
having first obtained Precision Franchising’s approval of the sale.

27.  Asadirect and proximate result of Wayrite’s breaches, Precision Franchising is
suffering and will continue to suffer irreparable injury.

Count 11
(Declaratory Judgment)

28.  The allegations of paragraphs 1 through 27 are hereby incorporated by reference.

29.  Wayrite is committing a material breach of the Franchise Agreement by, among
other things, refusing to provide Precision Franchising with the information it seeks regarding
the terms and conditions of the purchase agreement, including the contact information for the

prospective buyer. Wayrite is also threatening to close on the sale of the franchised business
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assets without having first obtained Precision Franchising’s approval of the sale, as required by
the Franchise Agreement.

30.  Nonetheless, Wayrite disputes its obligation to inform Precision Franchising of
the material terms and conditions contained in the purchase agreement, including the contact
information for the prospective buyer. Instead, Wayrite intends to go forward with the closing
on the sale of the franchised business assets.

31.  Therefore, an actual controversy exists under 28 U.S.C. § 2201. Accordingly,
Precision Franchising seeks a declaratory judgment that (1) Defendants are required to provide
Precision Franchising with the material terms and conditions of their purchase agreement,
including the contact information for the buyer, in compliance with the right of first refusal
granted to Precision Franchising by the Franchise Agreement; and (2) Defendants may not
transfer the assets of the franchised business without first receiving Precision Franchising’s
approval as required by the Franchise Agreement.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays that this Court:

A. Enter a judgment declaring that Defendants may not transfer the assets of the
franchised business without first receiving Plaintiff’s approval as required by the Franchise
Agreement;

B. Enter a judgment declaring that Defendants are required to provide Plaintiff with
the material terms and conditions of their purchase agreement, including but not limited to the

contact information for the buyer, in compliance with the right of first refusal granted to Plaintiff

by the Franchise Agreement;
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C. Enter an order preliminarily and permanently enjoining Defendants from closing
on the sale of the assets of the franchised business until such time as Defendants have provided
Precision Franchising with the information it seeks and Precision Franchising has exercised its
right of first refusal or has approved the sale;

D. Enter an order requiring that Defendants specifically perform their obligation to
supply Plaintiff with the material terms and conditions of their purchase agreement, including the
contact information for the buyer, in compliance with the right of first refusal granted to Plaintiff
by the Franchise Agreement;

E. Award Plaintiff its costs and attorneys’ fees incurred in connection with this
action pursuant to paragraph 17.2 of the Franchise Agreement; and

F. Award Plaintiff such other relief as this Court may deem just and proper.

Respectfully submitted, M

Eric L. Yaffe (Pro/f{ac Vice To Be Filed)

Maisa Jean Frank (VSB # 80373)

GRAY, PLANT, MOOTY, MOOTY
& BENNETT, P.A.

The Watergate — Suite 700

600 New Hampshire Avenue, NW

Washington, DC 20037

Tel.: (202) 295-2200

Fax: (202) 295-2250

eric.yaffe@gpmlaw.com

maisa.frank@gpmlaw.com

Dated: November 19, 2013 Attorneys for Plaintiff Precision Franchising LLC



