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 Before:  McKEAGUE, KETHLEDGE, and THAPAR, Circuit Judges. 

 

 Michigan Automobile Dealers Association (“MADA”) appeals the partial denial of a 

motion to quash third-party subpoenas directed to three of its members (jointly, the “Dealers”).  

Plaintiff Tesla Motors, Inc. (“Tesla”) served the subpoenas on the Dealer in connection with its 

action challenging a Michigan statute that prohibits automobile manufacturers from selling 

vehicles directly to consumers and from owning and operating service or repair facilities for their 

vehicles.  Tesla moves to dismiss the appeal for lack of jurisdiction.  MADA opposes the motion 

to dismiss.  MADA also moves to expedite its appeal. 

As a general rule, discovery rulings “are not final decisions and cannot be reviewed 

unless the trial court enters a final judgment disposing of all claims.”  U.S. ex rel. Pogue v. 
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Diabetes Treatment Centers of Am., Inc., 444 F.3d 462, 471 (6th Cir. 2006); see also Holt-Orsted 

v. City of Dickson, 641 F.3d 230, 236 (6th Cir. 2011).  MADA argues that the discovery order is 

reviewable under the Perlman doctrine.  See Perlman v. United States, 247 U.S. 7 (1918). 

The Perlman doctrine provides that “a discovery order directed at a disinterested third 

party is treated as an immediately appealable final order because the third party presumably lacks 

a sufficient stake in the proceeding to risk contempt by refusing compliance.”  Church of 

Scientology of Cal. v. United States, 506 U.S. 9, 18, n.11 (1992); see also Holt-Orsted, 641 F.3d 

at 237.  To invoke the Perlman doctrine, however, the challenged subpoena must be directed to a 

disinterested third-party.  The Dealers are clearly not disinterested third-parties.  They are closely 

affiliated with MADA and have voiced strong opposition to complying with the subpoenas and 

producing the challenged documents.  The Dealers and MADA both assert the same 

associational privilege in opposition to the subpoenas.  The Perlman doctrine is only applicable 

in situations where the documents are under the control of disinterested third-parties who cannot 

be expected to submit to contempt in order preserve a claim of privilege.  See Waymo LLC v. 

Uber Techs., Inc., 870 F.3d 1350, 1366 (Fed. Cir. 2017); Pogue, 444 F.3d at 474 n. 8.   

MADA also argues that the ruling is an appealable collateral order because it involves the 

First Amendment associational privilege.  An order may be appealable under 28 U.S.C. § 1291 

as a collateral order if it “(1) conclusively determines a disputed issue; (2) resolves an issue 

separate from the merits of the action that is too important to be denied review; and (3) will be 

effectively unreviewable on appeal from a final judgment.” Pogue, 444 F.3d at 472. 

The collateral-order inquiry does not encompass an “individualized jurisdictional 

inquiry.”  Coopers & Lybrand v. Livesay, 437 U.S. 463, 473 (1978).  Appealability under § 1291 

“is to be determined for the entire category to which a claim belongs, without regard to the 
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chance that the litigation at hand might be speeded, or a particular injustice averted, by a prompt 

appellate court decision.”  Digital Equip. Corp. v. Desktop Direct, Inc., 511 U.S. 863, 868 (1994) 

(internal quote marks and citation omitted).  The Supreme Court has rejected an argument that 

the collateral order doctrine encompasses discovery rulings addressing the attorney-client 

privilege.  Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 103 (2009).   

 We also reject MADA’s claim that the order is appealable under 28 U.S.C. § 1292(a)(1).  

The denial of their motion to quash the subpoenas is not the functional equivalent of an 

injunction.  See United States v. Ryan, 402 U.S. 530, 534 (1971).  “An order by a federal court 

that relates only to the conduct or progress of litigation before that court ordinarily is not 

considered an injunction and therefore is not appealable under § 1292(a)(1).”  Gulfstream 

Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271, 279 (1988) (addressing the denial of a 

motion to stay or dismiss under Colorado River abstention). 

 We do not address Tesla’s standing issue because the discovery ruling is not appealable 

under the Perlman doctrine, as a collateral order, or as an order having the practical effect of an 

injunction. 

 Accordingly, the motion to dismiss for lack of jurisdiction is GRANTED.  The motion to 

expedite the appeal is DENIED  as moot. 

      ENTERED BY ORDER OF THE COURT 

 

 

 

 

      Deborah S. Hunt, Clerk 
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