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Both sides argue about the meaning of "business of banking" as well as whether the district court’s decision
should be limited geographically to New York.

Both sides have filed appellate briefs in the ongoing case between the New York Department of Financial
Services and the Office of the Comptroller of the Currency stemming from the OCC’s July 2018 decision to
begin accepting applications from, and grant special-purpose national bank charters to, fintech companies—
including companies that do not accept deposits. The OCC appealed the decision of the Southern District of New
York, where the court held that the "OCC's regulation, 5 CFR §5.20(e)(l)(i), is set aside with respect to all fintech
applicants seeking a national bank charter that do not accept deposits" (see Banking and Finance Law Daily,
Oct. 22, 2019).

DFS had filed a lawsuit against the OCC in September 2018, alleging that the OCC’s decision exceeded its
authority under the National Bank Act (NBA) and violated the Tenth Amendment to the Constitution. In addition,
the DFS maintained that the OCC’s regulation covering special-purpose national banks is null and void because
the agency exceeded its authority by defining the "business of banking" to include non-depository institutions
(see Banking and Finance Law Daily, Sept. 17, 2018). The federal court for the Southern District of New York
issued a final judgment in the matter in October 2019. The court did not limit the Order geographically to New
York, noting that the "OCC has failed to identify a persuasive reason to deviate from ordinary administrative law
procedure on this score."

OCC brief. The OCC asserted in its brief that the district court erred in three respects. First, it alleged that
the DFS lacked standing and its claims were not ripe because the OCC has not yet received a single charter
application for a New York fintech. Secondly, on the merits of the case, the OCC argues that it was entitled
to Chevron deference because the term "business of banking" is ambiguous, and OCC’s resolution of that
ambiguity with reference to the "core banking functions" identifiable elsewhere in the Act is reasonable.
According to the OCC, there is no statutory definition of the "business of banking," and despite the substantial
deference owed to OCC’s interpretations of the National Bank Act, receiving deposits should not be considered
an essential component of the "business of banking."

The third argument the OCC makes is that the district court incorrectly limited the geographic scope of the
judgment. Under the district court’s order, the OCC is prohibited from entertaining charter applications from all
fintechs—even those without any connection to New York. The OCC argues that this is "incompatible with Article
III of the Constitution, traditional equitable principles, and the language of the Administrative Procedure Act
(APA)."

DFS brief. DFS argues that the district court was correct to hold that OCC had exceeded its statutory authority
in deciding to issue federal bank charters to nondepository fintech companies. DFS states in its brief that "Such
entities are not banks, and in offering bank charters to them, OCC exceeded its statutory authority under the
NBA." Deposit taking has always been an indispensable part of the "business of banking" under the NBA. DFS
further states that "the plain text of the APA allows a court to set aside unlawful agency action."

In response to the question of "ripeness" raised by the OCC, DFS argues that "standing and ripeness exist
not only when injury has already occurred, but also when it is imminent or when there is a substantial risk of
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harm." The risk of harm here, the brief states is that the OCC "has actively solicited the fintech industry to
apply for charters and has represented that companies had begun the application process" before the district
court decision. Thus, there is no need to wait until the OCC actually issues a federal bank charter to a fintech
company. Additionally, DFS argues that the OCC decision will allow fintech companies that receive federal bank
charters to escape state regulation, and this injury "is far from speculative," to DFS, and "is sufficiently impending
to support both standing and ripeness."

DFS argues that OCC’s request that the district court craft special geographically limited language for the final
judgment would have presented significant challenges of administration. The brief explains that "the location of
a fintech company at the time it is chartered has little relevance to its ultimate effect on New York, because an
OCC charter confers nationwide preemption."

Attorneys: Geoffrey S. Berman, U.S. Attorney for the Southern District of New York, and Christopher Connolly,
Benjamin H. Torrance, Assistant U.S. Attorneys, for the Office of the Comptroller of the Currency. Letitia James,
New York Attorney General, and Barbara D. Underwood, Solicitor General, Steven C. Wu, Deputy Solicitor
General, and Matthew W. Grieco, Assistant Solicitor General for the New York Department of Financial Services.
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