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arbitration rule for independent review, (Jul. 18, 2017)
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By Stephanie K. Mann, J.D.

The acting Comptroller of the Currency has reiterated his request to Consumer Financial Protection Bureau
Director Richard Cordray to produce the data and method used to develop and support its final rule banning
class-action waivers in arbitration clauses. Until this information is received, Keith Noreika has urged Cordray to
delay publication of the final rule. As stated in a prior July 10 letter, Noreika stressed the need for this information
to assist him in fulfilling his safety and soundness obligations under Section 1023 of the Dodd-Frank Act.

In Cordray’s July 12 response letter, he attempted to reassure the acting Comptroller that the final rule did
not have any safety or soundness impact on the federal banking system. However, Noreika emphasized that
the CFPB is not a safety and soundness prudential regulator, and as the prudential regulator for the federal
banking system, the Office of the Comptroller of the Currency should be granted the opportunity to conduct an
independent review of the CFPB data.

Senator Tom Cotton (R-Ark), along with other voices of criticism, have already pledged their intent to rescind the
bureau’s final arbitration rule (see Banking and Finance Law Daily, July 12, 2017).

Congressional action needed. In a letter to Senate Majority Leader Mitch McConnell (R-Ky) and Minority
Leader Chuck Schumer (D-NY), multiple state banking associations led by the American Bankers Association
have urged the legislative leaders to "prevent the economic damage to our communities that would result from
the recently finalized Consumer Financial Protection Bureau ‘anti-arbitration rule’." According to the legislators,
the rule would create a windfall for class-action attorneys, provide little relief for consumers, and effectively
eliminate an accessible alternative to the judicial system.

The trade associations believe that arbitration provides an independent, fact-finding process that allows
institutions to satisfy aggrieved consumers quickly and informally. In fact, the letter notes that the CFPB uses
arbitration to address its own employee’s complaints against management. By shutting down arbitration, most
consumers will only have one option, class action lawsuits where the majority of consumers only receive an
average of $32, said the trade associations.
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