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FCRA’s civil liability provisions do not unequivocally and unambiguously waive the sovereign immunity of the
U.S., argues the U.S. Department of Education.

The lower courts correctly held that the Fair Credit Reporting Act (FCRA) civil damages provisions do not contain
the "unequivocal" waiver of sovereign immunity that is necessary to subject the U.S. to damages actions, argued
the U.S. Department of Education in a brief responding to a consumer’s request that the U.S. Supreme Court
consider the question. The consumer argued that the Fourth Circuit misapplied the doctrine of federal sovereign
immunity and ignored the plain text of the statute when it found that FCRA’s creation of a right of action against
any "person" who violates the Act does not include the federal government. Although "person" is defined in
FCRA to include any "government or governmental subdivision or agency," a holistic reading of FCRA shows
that Congress did not intend for the U.S. to be treated as a "person" for all provisions of FCRA and cannot be
assumed to have subjected the U.S. and other governments to punitive damages, argued the response. To the
extent that there was a circuit split on the question, the one court to find a waiver of sovereign immunity in FCRA
has since retreated from that position. Therefore, the consumer’s petition should be denied (Robinson v. Dept. of
Education, Case No. 19-512).

Background. The case involves a consumer seeking review of whether the FCRA waives the federal
government’s sovereign immunity against consumer suits. The consumer claims that student loans were
fraudulently taken out in his name through a program administered by the Department of Education. Despite
his dispute, the Education Department reported the delinquent loans to the credit reporting agencies. The
consumer sued the Education Department, alleging that it had violated FCRA by failing to investigate his dispute
adequately and failing to review all of the material that was relevant to the dispute. However, a U.S. district
court judge determined that FCRA does not waive the government’s sovereign immunity from suit, and the
U.S. Court of Appeals for the Fourth Circuit agreed. According to the Fourth Circuit, FCRA’s creation of a right
of action against any "person" who violates the Act does not include the federal government, even though the
relevant statutory definition of "person" includes "government or governmental subdivision or agency" (15 U.S.C.
§1681a(b)). The general rule is that the federal government is not a person unless the statute in question says
very clearly that it is, the Fourth Circuit said.

The consumer is asking the Supreme Court to hear the case, arguing that the Fourth Circuit misapplied the
doctrine of federal sovereign immunity and ignored the plain text of the statute (see Banking and Finance
Law Daily, Oct. 22, 2019). The consumer also cited a circuit split on the question of whether FCRA authorizes
consumers to file civil suits against federal governmental agencies under 15 U.S.C. sections 1681n and 1681o.

Respondent’s arguments on appeal. The Education Department argues that the appellate court correctly
held that FCRA’s civil damages provisions do not contain the "unequivocal" waiver of sovereign immunity that
is necessary to subject the U.S. to damages actions. The fact that "person" is defined in FCRA to include any
"government or governmental subdivision or agency" does not control the question. A holistic reading of FCRA
shows that Congress did not intend for the U.S. to be treated as a "person" for all provisions of FCRA and cannot
be assumed to have subjected the U.S. and other governments to punitive damages. Mechanically reading
the statute to require every instance of the word "person" to include the U.S. goes against basic principles
of statutory construction. For example, FCRA subjects "persons" to criminal prosecution, which is clearly not
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intended to apply to the U.S. It authorizes the FTC to seek civil penalties against "persons" who violate the
statute. It is hard to imagine that Congress intended to enable one federal agency to sue another for civil
penalties. In addition, Congress waived sovereign immunity elsewhere in FCRA (in a provision allowing the FBI
to use consumer information for national security purposes). Congress’s unequivocal and unambiguous waiver
of federal sovereign immunity in another section is a strong indication that it intended no such waiver in Sections
1681n and 1681o. Also, reading FCRA as the consumer urges would vastly expand the liability of the U.S. for
activity already covered by the Privacy Act.

The Education Department also pointed out that although there may have been a circuit split on the issue, the
one court (the Seventh Circuit) to find a waiver of sovereign immunity in FCRA has since retreated from that
position in a subsequent published decision.

Attorneys: Quinn Breece Lobato (Lobato Law Firm PLLC) for Anthony Robinson. Noel J. Francisco, U. S.
Department of Justice, for Department of Education.
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