
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Civil Action No. 18-cv-02291-WYD 

ALANNAH BLANKS, on behalf of herself and  
others similarly situated 
 

Plaintiff, 
v. 
 
MACHOL & JOHANNES, LLC 
 

Defendant. 
   

JOINT MOTION FOR PRELIMINARY APPROVAL OF 
CLASS ACTION SETTLEMENT 

  

 Plaintiff Alannah Blanks (“Plaintiff”), along with Defendant Machol & Johannes, 

LLC (“Machol”), seek an Order pursuant to Rule 23(c) and (e): (1) preliminary approving 

the class-wide Stipulation of Agreement of Settlement (“Settlement” or “Agreement”) 

negotiated by the parties (a copy of which is attached hereto as Exhibit A to the 

Declaration of Thomas J. Lyons Jr. (hereinafter referred to as “Lyons Decl.”)); (2) 

conditionally certifying this case as a class action for settlement purposes only and 

certifying the Settlement Classes as such Classes are defined in the Joint Stipulation of 

Settlement; (3) designating Alannah Blanks as the representative of the Class and her 

attorney, Thomas J. Lyons, Jr. of the law firm Consumer Justice Center, P.A. as Class 

Counsel; (4) approving the form and manner of class notice (the “Notice”)(a copy of which 
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is attached hereto as Exhibit B to Lyons Decl.; and (5) setting a date for a final fairness 

hearing.  See Lyons Decl. Exhibit C, the parties Proposed Preliminary Approval Order.  

 As set forth below, the proposed settlement classes satisfy the requirements for class 

certification under Rule 23(a) and 23(b)(3).  The Settlement is fair, reasonable, and 

adequate, and meets the requirements for preliminary approval in this Circuit.  Finally, the 

proposed Notice complies with Rule 23(c)(2) and (e)(1).   

I. FACTUAL AND PROCEDURAL BACKGROUND 
 

A. The Complaint1 
 

Plaintiff’s Complaint alleges that Machol, in connection with state court collection 

proceedings, publicly filed Plaintiff Blanks’ and many other similarly situated Colorado 

consumers’ confidential consumer reports in violation of the Fair Credit Reporting Act 

(“FCRA”), 15 U.S.C. §1681, et seq, and the Fair Debt Collection Practices Act 

(“FDCPA”), 15 U.S.C. § 1692 et seq.  Specifically, the Complaint alleges that Plaintiff 

Blanks obtained a Discover Bank (“Discover”) credit card, and through an offer provided 

by Discover, Plaintiff’s TransUnion credit score would appear on her monthly billing 

statements.  When Plaintiff became unable to pay the balance of her credit card account, 

Discover retained Machol to collect the unpaid balance.  As part of those collection efforts, 

Machol filed a state court collection complaint and attached to its complaint the monthly 

billing statements containing Blanks’ consumer report.   

                                                 
1 See ECF # 1 – Plaintiff’s Complaint filed on September 6, 2018 (hereinafter referred to 
as “Compl.”). 
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Plaintiff’s Complaint asserts one claim for violation of the FCRA and one claim for 

violation of FDCPA and was brought on behalf of two classes of Colorado consumers:  (1) 

all Colorado consumers who have had their TransUnion consumer reports/credit scores 

published in various judicial court actions by Machol within two years of the date of the 

filing of the Action—September 6, 2018 (the “FCRA Class”); and (2) all Colorado 

consumers who have had their TransUnion consumer reports/credit scores published in 

various court actions by Machol within one year of the date of the filing of this Action (the 

“FDCPA Class”).   

With respect to relief, the Complaint requested (1) an award of appropriate statutory 

and punitive damages for violation of the FCRA; (2) an award of costs and reasonable 

attorney’s fees under the FCRA; (3) an order enjoining the Defendant from further 

violations of the FCRA relative to the inclusion of consumer reports; (4) an order 

instructing Machol to move to seal all class members’ Colorado district court collection 

files; (5) an award of actual and statutory damages for violations of the FDCPA; and (6) 

an award of reasonable attorney fees and costs under the FDCPA.   

B. Defendant’s Motion to Dismiss 

On October 19, 2018, Defendant Machol filed a Motion to Dismiss Plaintiff’s 

Complaint (ECF #11) under Rule 12(b)(1) for lack of standing, and under Rule 12(b)(6) 

f2or failure to state a claim upon which relief can be granted.  With respect to lack of 

                                                 
2 Machol has ceased the practice of attaching unredacted statements to complaints in 
collection actions.    
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standing, Machol argued that Plaintiff failed to allege that she suffered a concrete injury as 

that term was defined in Spokeo v. Robins, 136 S. Ct. 1540, 1549 (2016).  As for her failure 

to state a claim for relief, Machol argued that Machol’s disclosure of Plaintiff’s credit score 

was not a violation of the FCRA because Machol was, at worst, a downstream user of a 

credit report originally issued in compliance with the provisions of the Act.  Machol also 

argued that Plaintiff did not plead any facts that would even suggest that Machol committed 

acts prohibited under the FDCPA.  In lieu of facts, Plaintiff merely concluded that Machol 

violated the FDCPA.  The parties believe they were fully and adequately informed of all 

facts necessary to evaluate the case for settlement.   

C. The Parties Explore Settlement While the Motion to Dismiss is Pending 

After Machol filed its Motion to Dismiss, but before Plaintiffs’ deadline to respond 

thereto, the parties agreed to engage in settlement negotiations.  On October 23, 2018, 

Plaintiff’s counsel delivered to Machol’s counsel its first proposed settlement demand. 

After several weeks of negotiations, the parties agreed that settlement was possible.  

Accordingly, Plaintiff filed an unopposed motion to enlarge the briefing schedule on the 

motion to dismiss. (ECF #25). On December 10, 2018, the parties reached an agreement 

on the terms of a class settlement subject to the execution of a Stipulation and Agreement 

of Settlement and Court approval.   Immediately thereafter the parties jointly filed the 

Notice of Settlement and Request for Order Staying Plaintiff’s Response to Defendant’s 

Pending Motion to Dismiss. (ECF # 28).   
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II. THE TERMS OF THE SETTLEMENT AGREEMENT 

The Settlement Agreement provides monetary benefits to all Class Members, an 

incentive award to the representative of the Classes and important protection of Class 

Members’ credit reports that have previously been filed in judicial proceedings.  As such, 

the Settlement’s terms represent a fair recovery for the Class and establishes a mechanism 

to prevent future harm to Class Members and other consumers.   

A. Proposed Settlement Classes 

Under the Settlement, the Parties agreed to ask the Court to certify two mandatory 

classes under Rule 23(b)(3) defined as follows: 

(1) The “FCRA Settlement Class” means all Colorado consumers who have had 

their TransUnion consumer reports/credit scores published in various judicial 

court actions by Defendant within two years of the date of the filing of this 

Action; and  

(2) The “FDCPA Settlement Class” means all Colorado consumers who have had 

their TransUnion consumer reports/credit scores published in various court 

actions by Defendant within one year of the date of the filing of this Action.   

Agmt. §§ 2.9, 2.10.  The Settlement Classes are substantially similar to the ones proposed 

in the Complaint. See Compl. ¶¶47, 49.  The putative class members comprising both 

classes number 859.   
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B. Settlement Payments 

Subject to Court approval, Machol will make a payment to each Class Member in 

the amount of $60.00 to settle the claims of all members of the Settlement Classes (the 

“Class Settlement Payment”).  The Parties further agreed that all unclaimed funds are to be 

awarded to the Legal Aid Foundation of Colorado (the “Cy Pres Award”).   It is understood 

by the Parties that the membership of both Classes is similar and substantially overlaps.  

For the purpose of the Class Member Settlement Payment, Class Members that are 

members of both Classes shall only receive one payment of $60.00.    

In addition to the Class Settlement Payment, Machol will pay an incentive award in 

the amount of $5,000 to Plaintiff Alannah Blanks, as compensation for her services as 

representative of the class.  (the “Incentive Award”).  Lastly, for settlement purposes, 

Machol has agreed that Plaintiff was the prevailing party and/or brought this successful 

action to enforce compliance with 15 U.S.C. §1692 and 15 U.S.C. §1681.  Accordingly, 

Machol has agreed to pay the Class Counsel’s reasonable attorney’s fees and costs, which 

the Parties agree shall not exceed $50,000.00.  Lastly, Machol has agreed to pay the costs 

of the Settlement Administrator [Analytics Consulting LLC] in an amount estimated at 

$7,314.00.   

C. Protection of Class Members’ Credit Reports in Judicial Proceedings 

In an effort to prevent any future harm to Class Members, within sixty (60) days 

following approval of the Settlement, Machol will use best efforts to petition all applicable 
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courts to change the filing status of any previously filed credit report/credit score of any 

Class Member from public record to protected.  Machol has already taken such steps with 

respect to the filing status of the Class Representative’s credit report/credit score. See ECF 

# 11 - Ex. A ¶9.  

D. Proposed Settlement Timeline 

Within ten business days after preliminary settlement approval, Machol shall 

provide the names and last known addresses for the 859 Members of the Settlement 

Classes.   Within ten business days of receipt of such lists, the Settlement Administrator 

will mail the settlement materials to the Class Members, and the Class Members will then 

have thirty days to consider the terms of the Settlement (the “Notice Period”).  After the 

commencement of the Notice Period, Class Counsel will file a petition for an award of 

attorney’s fees and costs.  Within ten business days following the end of the Notice Period, 

Class Counsel will file a Joint Motion for Final Settlement Approval.   

Machol shall deliver or cause to be delivered the Total Class Settlement Payment, 

which includes the Class Settlement Payment multiplied by the number of unique Class 

Members (859), the Incentive Award, the Incentive Award and approved attorney fees and 

costs, to the Settlement Administrator within thirty days of the entry of a final approval 

order and judgment. Within ten days thereafter, Class Member Settlement Payments shall 

be dispersed to Class Members.  Settlement checks that are not cashed within 90 days after 
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issuance shall be void, and any such amounts shall revert to the Cy Pres Award recipient:  

The Legal Aid Foundation of Colorado.   

E. Release of Claims 

As part of the settlement, Plaintiff and each member of the Settlement Classes will 

provide Machol with a general release of claims as set forth in the Settlement Agreement.  

III. THE CASE SHOULD BE CERTIFIED AS A CLASS UNDER RULE 23 

“To certify a class, Plaintiffs must first meet all of four requirements outlined in 

Rule 23(a),” and also “show that at least one of three conditions defined in Rule 23(b) is 

satisfied.”  Tabor v. Hilti, Inc., 703 F.3d 1206, 1228 (10th Cir. 2013). “In determining the 

propriety of a class action, the question is not whether the plaintiff or plaintiffs have stated 

a cause of action or will prevail on the merits, but rather whether the requirements of Rule 

23 are met.”  DG v. Devaughn, 594 F.3d 1188, 1194 (10th Cir. 2010).  Here, the Classes 

satisfy Rule 23(a)’s four prerequisites and the standards for a class under Rules 23(b)(3).   

A. The Rule 23(a) Prerequisites are Satisfied 

Rule 23(a)(1) requires that the members are “so numerous that joinder of all 

members is impracticable.”  Fed. R. Civ. P. 23(a)(1).  “Impracticable does not mean 

impossible and a plaintiff need only establish the difficulty or inconvenience of joining all 

members of the class.  Pliego v. Los Arcos Mexican Rest., Inc., 313 F.R.D. 117, 126 (D. 

Colo. 2016).  This requirement can be satisfied based on the sheer size of the class, and 

classes of hundreds or thousands of members readily meet this requirement.  See e.g. Belote 
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v. Rivet Software, Inc., No. 12-cv-02793-WYD-MJW, 2013 U.S. Dist. LEXIS 74629, at *4 

(D. Colo. May 28, 2013) (holding class of 125 employees satisfied numerosity); see also 

Pliego 313 F.R.D. at 126 (holding class of 177 satisfied numerosity).    Based on Machol’s 

representation, there are approximately 859 members combined class members.  Moreover, 

the Class Members are geographically dispersed throughout Colorado, a factor that also 

lends itself towards impracticability of joinder.  See Belote, 2013 U.S. Dist. LEXIS 74529, 

at *4.  Thus, the impracticability of joinder is readily satisfied.   

Rule 23(a)(2) requires “questions of law or fact common to the class.”  Fed. R. Civ. 

P. 23(a)(2).  What matters is “the capacity of a classwide proceeding to generate common 

answers apt to drive the resolution of litigation.”  Tabor, 703 F.3d at 1228 (quoting Gen. 

Tel. Co., v. Falcon, 457 U.S. 147, 157 (1982)).  Typicality under Rule 23(a)(3) is satisfied 

if the plaintiff’s claim “challenges the same conduct that would be challenged by the class.”  

Pliego, 313 F.R.D. at 126.  “Differing fact situations of class members do not defeat 

typicality under Rule 23(a)(3) so long as the claims of the class representative and class 

members are based on the same legal or remedial theory.”   

    Here, Plaintiff alleges that all members of the Settlement Classes purportedly had 

their rights violated in the same manner and by the same actions of Machol.  Thus, Plaintiff 

Blanks has the same claims to statutory relief as do all members of the Classes.  The 

requirements of commonality and typicality are therefore satisfied.   
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The last requirement under Rule 23(a), adequacy of representation, requires plaintiff 

to fairly and adequately protect the interests of the class.  Fed. R. Civ. P. 23(a)(4).  In this 

Circuit, adequacy involves two inquiries: “(1) do the named plaintiffs and their counsel 

have any conflicts of interest with other class members; and (2) will the named plaintiffs 

and their counsel prosecute the action vigorously on behalf of the class.”  Rutter v. 

Wilbanks Corp. v. Shell Oil Co., 314 F.3d 1180, 1187-88 (10th Cir. 2002).  Class Counsel 

is aware of no conflicts of interest with other class members.  Plaintiff and Class Counsel 

have also demonstrated they will prosecute the action vigorously on behalf of the class.  

Class Counsel has done extensive investigation of Machol’s conduct vis-à-vis collection 

of Discover credit card debts and Class Counsel is committed to continuing to vigorously 

pursuing relief for the Classes.  Moreover, Class Counsel has been certified as a class 

counsel in numerous class actions enforcing consumer rights laws in this District and other 

districts of the United States Federal Courts. See Lyons Decl. Exhibit E.   

B.  This Case Meets the Requirements of Rule 23(b) 

Rule 23(b) requires a party seeking class certification to show either: (i) separate 

actions by class members would create a risk of inconsistent adjudications affecting the 

rights or obligations of class members or Defendants; (ii) that the Defendants have acted 

or refused to act on grounds applying generally to the class, such that class-wide relief is 

appropriate; or (iii) that the common questions of fact or law predominate over individual 
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questions.  Fed. R. Civ. P. 23(b)(1)-(3).  In deciding predominance under Rule 23(b)(3), 

the Court: 

must determine whether the members of the class seek a remedy to a common 
legal grievance and whether the common questions of law and fact central to 
the litigation are common to all class members. Classwide issues 
predominate if resolution of some of the legal or factual questions that 
qualify each class member’s case as a genuine controversy can be achieved 
through generalized proof, and if these particular issues are more substantial 
than the issues subject to only individualized proof. 

 
Pliego, 313 F.R.D. at 127 (internal citations omitted).  Rule 23(b)(3) does not require that 

all questions of law or fact be common.  See e.g. In re Telectronics Pacing Sys., 172 F.R.D. 

271, 287-88 (S.D. Ohio 1997).  Rather, the key focus is on questions of liability—if these 

issues are common to the class, common questions are held to predominate over individual 

questions.  Id.   

 Superiority, under Rule 23(b)(3) can be demonstrated by showing that Class 

members have shown no interest to date in controlling the litigation and that no other 

litigation regarding the controversy has been commenced.  Pliego, 313 F.R.D. at 128.  In 

this case, the predominance and superiority standards are both met.  Plaintiff has alleged 

that Machol acted in a manner common to the entire Classes and not the subjective 

experience of any one complainant.  And, neither Plaintiff nor her counsel is aware of any 

other pending actions against Machol related to the FCRA and FDCPA Classes concerning 

the filing of consumer reports and credit scores.   
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C. The Class Definition is Proper 

 “Although not mentioned specifically in Rule 23 itself, a prerequisite to class 

certification is an appropriate class definition.”  Maez v. Springs Auto Grp., LLC, 268 

F.R.D. 391, 394 (D. Colo. 2010).  A proper class definition only includes individuals who 

have the same type of claim as the plaintiff and has a temporary limitation.  Id.  The 

respective Settlement Class definitions identify and include the appropriate persons:  

Colorado consumers who have had their TransUnion credit reports published in judicial 

actions during the applicable, respective statute of limitations period under the FCRA (2 

years) and FDCPA (1 year). 

D. Plaintiff’s Counsel Should be Appointed as Class Counsel 

Rule 23(g) requires the Court to appoint Class Counsel.  Fed. R. Civ. P. 23(g).  The 

factors relevant to the determination are (1) the work counsel did in identifying or 

investigating potential claims; (2) counsel’s experience in handling class actions, or other 

complex litigation, and the types of claims asserted in the action; (3) counsel’s knowledge 

of the applicable law; and (4) the resources that counsel will commit to representing the 

class.  Id.; see also Maez, 268 F.R.D. at 398.   

All of these factors support the appointment of Plaintiff’s counsel as Class Counsel.  

First, Plaintiff’s counsel undertook extensive investigation to identify the legal and factual 

claims in this action.  Second, Plaintiff’s counsel and his law firm, the Consumer Justice 

Center, P.A., have been certified as class counsel in numerous class actions enforcing 
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consumer rights laws in this District and other districts of the United States federal courts.  

See Lyons Decl. Exhibit E. Third, Plaintiff has been and will continue to be committed to 

expending the time, energy and resources necessary to represent the Classes in this Action.      

IV. THE COURT SHOULD GRANT PRELIMINARY APPROVAL 

“Compromises of disputed claims are favored by the courts.”  Williams v. First Nat’l 

Bank, 216 U.S. 582, 595 (1910). Rule 23(e) provides that any settlement of a class action 

must be approved by the court.  In a class action, the district court acts as a fiduciary, 

serving as guardian of the rights of the absent class members.  See Brown v. Phillips 

Petroleum Co., 838 F.2d 451, 456 (10th Cir. 1988).  

Under Rule 23(e), a court may approve a class action settlement after providing 

notice to all class members, holding a hearing, and making a “finding that [the settlement] 

is fair, reasonable and adequate.”  Fed. R. Civ. P. 23(e)(1)-(2).  Before providing notice, 

the court determines whether to grant preliminary approval of the agreement and, in 

considering whether to grant preliminary approval, courts apply a “less stringent” standard 

than at the final approval stage.  See Freebird, Inc. v. Merit Energy Co., No. 10-1154-KHV, 

2012 U.S. Dist. LEXIS 173075 (D. Kan. Dec. 6, 2012).   At this stage, the court merely 

“determine[s]  whether the proposed settlement is within the range of possible approval.”  

Id.  “The purpose of the preliminary approval process is to determine whether there is any 

reason not to notify the class members of the proposed settlement and to proceed with a 
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fairness hearing.”  Lucas v. Kmart Corp., 234 F.R.D. 688, 693 (D. Colo. 2006) (emphasis 

added).   

Preliminary approval is appropriate “where the proposed settlement appears to be 

the product of serious, informed, non-collusive negotiations, has no obvious deficiencies, 

does not improperly grant preferential treatment to class representatives or segments of the 

class and falls within the range of possible approval.”  Freebird, 2012 U.S. Dist. LEXIS 

173075, at *12.  (internal citations and quotations omitted).  To determine whether a 

settlement is within the range of possible approval, courts consider the following factors:  

(1) whether the proposed settlement was fairly and honestly negotiated; (2) whether serious 

questions of law and fact exist, placing the ultimate outcome of the litigation in doubt; (3) 

whether the value of an immediate recovery outweighs the mere possibility of future relief 

after protracted and expensive litigation; and (4) the judgment of the parties that the 

settlement is fair and reasonable.  Id. at *11-12. 

A. The Proposed Settlement was Fairly and Honestly Negotiated 

The proposed Settlement is the product of extensive arms’-length, informed, non-

collusive negotiations that took place over several weeks.  The Settlement was reached 

only after extensive investigation by Plaintiff’s counsel, a review by both parties of the 

merits of Defendant’s Motion to Dismiss, a review of settlements reached in similar cases 

filed in other jurisdictions, and advocacy by both Parties’ counsel.  Under such 
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circumstances, the Settlement meets the requirement of being fairly and honestly 

negotiated.   

B. Serious Questions of Law and Fact Exist, Placing the Outcome in Doubt 

It is not the role of the court at this stage of the litigation to evaluate the merits of 

the case. Lucas, 234 F.R.D. at 693-94.   Nonetheless, it is clear based on the arguments 

raised in the Defendant’s Motion to Dismiss that there exist serious questions of law that 

could impact this case if it were to be litigated beyond this early stage.   

For example, Defendant argued that Plaintiff did not plausibly allege she suffered 

an “injury in fact” sufficient to confer standing, as that term was defined by the Supreme 

Court in Spokeo, Inc. v. Robins, 136 S.Ct. 1540 (2016).  ECF #11 at p. 6.  Since Spokeo 

was decided, courts throughout the country have reached various conclusions as to its 

application in the context of an FCRA violation. See e.g. Van Gorp v. Commerce Bank, 

No. 4-17-cv-189 (S.D. Iowa Nov. 13, 2017) (dismissing an FCRA claim for lack of 

standing where the “only harm [plaintiff] alleges is a privacy violation…she did not point 

to any past or future loss of money, job opportunity, or reputation she experienced by 

reason of the Bank including in its court filing her FICO score.”); Schmitz v. Wetsch Abbott 

Osborn Van Vliet PLC, No. 4:18-cv-15 (S.D. Iowa Jan. 15, 2019)(ECF #22); compare with 

e.g. Thomas v. FTS USA, LLC, 193 F.Supp. 3d 623, 635 (E.D. Va. 2016) (holding invasion 

of privacy alone is sufficient to confer standing), and most recently Kleczewski v. Messerli 

& Kramer, 18-cv-00422-PP (E.D. WI, January 23, 2019, (ECF #38) order denying 
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Defendant debt collection law firm Rule 12(b)(1) and 12(b)(6) Motions to Dismiss and 

specifically rejecting the holdings in Van Gorp and Schmitz). Due to this uncertainty, there 

is inherent risk for both parties should this case proceed any further. 

C. The Value of an Immediate Recovery Strongly Outweighs the 
Possibility of Further Relief After Protracted Litigation 

 
“The value of the immediate recovery,” that is, “the monetary worth of the 

settlement” must be weighed against “the possibility of some greater relief at a later time, 

taking into consideration the additional risks and costs that go hand in hand with protracted 

litigation.”  Gottlieb v. Carrell, 11 F.3d 1004, 1015 (10th Cir. 1993).  Here, there are 

approximately 859 members of the FCRA Class, the larger of the two Settlement Classes.  

Based on that number, the total value of the settlement equals $56,550.00, exclusive of 

attorney fees (estimated at no greater than $50,000.00) and costs as well as administration 

costs. Courts in this Circuit have routinely approved settlement awards resulting in less 

than the $60.00 award per Class Member in this case. See e.g. Lengel v. HomeAdvisor, Inc., 

Civil Action No. 15-2198-KHV, 2017 U.S. Dist. LEXIS 10471, at *20 (D. Kans. Jan. 25, 

2017) (collecting cases in which settlements are approved where the award resulted in less 

than $50.00 per class member).   Given the substantial uncertainty stemming from the 

arguments raised in the Motion to Dismiss, it is possible that the Class would be left with 

no recovery at all.  Further litigation would therefore expose most, if not all, Class Members 

to significant risks on a range of issues related to liability and timeliness of payment.  While 

Plaintiff’s counsel would be prepared to litigate this case expeditiously, it is likely that 
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several years would pass before Class Members would see a judgment or recovery if they 

were to prevail.  By contrast, the Settlement will provide Class Members with finality and 

at least some compensation for any alleged harm they may have incurred.   

D. Class Counsel Believes the Settlement is Fair and Reasonable 

In a case, as this, where experienced counsel represents the class, courts, “absent 

fraud, collusion, or the like, should be hesitant to substitute its own judgment for that of 

counsel.”  Cotton v. Hinton, 559 F.2d 1326, 1331 (5th Cir. 1977). Plaintiff and her counsel 

have signed the settlement agreement.  This fact, alone, is a strong indication that they 

think the agreement is fair and reasonable.  Lengel, 2017 U.S. Dist. LEXIS 10471, at *20; 

see also Vaszlavik v. Storage Tech. Corp., No. 95-B-2525, 2000 U.S. Dist. LEXIS 21129, 

at *7 (D. Colo. Mar. 10, 2000) (noting that counsel’s opinion about the fairness of 

settlement is “entitled to considerable weight.”).  This Settlement provides a monetary 

recovery to the Class Members, an award to the Plaintiff, and allows for a recovery of 

attorney fees to Class Counsel who has expended considerable efforts investigating and 

prosecuting the claims pursuant to 15 U.S.C. §1692k and §1681n.  In sum, the Parties and 

their counsel agree that the proposed settlement is fair, reasonable and adequate when 

balanced against the strength and weaknesses of each side’s case.   

V. THE COURT SHOULD APPROVE THE PROPOSED NOTICE  

Rule 23(e)(1), provides that “the court must direct notice in a reasonable manner to 

all class members who would be bound by the proposal.”  Fed. R. Civ. P. 23(3)(1).  Rule 

Case 1:18-cv-02291-CMA-KMT   Document 33   Filed 02/11/19   USDC Colorado   Page 17 of 19



 

 
Page 18 

23(c)(2)(B) describes the content that must be included in such notice and provides, in 

relevant part, that for “any class certified under Rule 23(b)(3), the court must direct to class 

members the best notice that is practicable under the circumstances, including individual 

notice to all members who can be identified through reasonable effort.”  Fed. R. Civ. P. 

23(c)(2)(B).  In addition to the requirements under Rule 23, the due process clause of the 

Constitution also guarantees unnamed class members a right to notice of the settlement.  

Wornicki v. Brokerpriceopinion.com, Inc., 2108 U.S. Dist. LEXIS 213990, at *6 (D. Colo. 

Sept. 20, 2018).  “The legal standards for satisfying Rule 23(c)(2)(B) and the constitutional 

guarantee of procedural due process are coextensive and substantially similar.  Id. (quoting 

DeJulius v. New England Health Care Emps. Pension Fund, 429 F.3d 935, 943-44 (10th 

Cir. 2005)). 

The proposed Class Notice, attached to Lyons Decl. Exhibit B, is based on the 

model form recommended by the Federal Judicial Center.  The proposed Class Notice 

informs Class Members in plain English, of the following:  (a) the claims in this case and 

the claims that Class Members will forfeit if they participate in the settlement; (b) the 

material terms of the proposed Settlement; (c) Class Members’ rights under the proposed 

Settlement; (d) how to get money from the Settlement; (e) the amounts that will be 

requested in attorney’s fees and for the incentive payment to Plaintiff Blanks; and (f) the 

answers to questions frequently asked by class members about class actions and the process 

by which a court considers approval of a proposed class action settlement.  
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Under the terms of the proposed Settlement, within ten days after the Court’s Order 

granting preliminary approval, Machol shall provide the Settlement Administrator and 

class counsel with the names and last known addresses for the members of the Settlement 

Classes.  The Settlement Administrator will thereafter mail the Class Notice to the 

members of the Settlement Class.  The manner and form of proposed Class Notice fully 

complies with the requirements of due process and Rule 23.   

VI. CONCLUSION 

For the reasons set forth above, the Court should grant the parties’ joint Motion. 

 
RESPECTFULLY SUBMITTED this 11th day of February, 2019. 

 

/s/ Alan Schindler   
Edward P.Timmins 
Alan Schindler 
TIMMINS LLC 
450 East 17th Ave., Suite 210 
Denver, CO 80203 
Telephone: 303-592-4500 
as@timminslaw.com 
et@timminslaw.com 
 
ATTORNEYS FOR DEFENDANT

/s/ Thomas J. Lyons Jr.   
Thomas J. Lyons Jr., Esq. 
MN Attorney I.D. #: 0249646 
CONSUMER JUSTICE CENTER P.A. 
367 Commerce Court 
Vadnais Heights, MN  55127 
Telephone: 651-770-9707 
Facsimile:  651-704-0907 
tommy@consumerjusticecenter.com 
 
ATTORNEY FOR PLAINTIFF 

 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that, on February 11, 2019, I served a copy of the foregoing via 

CM/ECF on all parties who have entered an appearance herein. 
 
 

/s/ Thomas J. Lyons Jr. 
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