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The Honorable Bob Goodlatte
Chairman Goodlatte: This hearing opens a “pattern or practice” investigation into the Justice Department’s

mortgage lending settlements. The concern is that DOJ may be systematically subverting Congress’s budget

authority by using settlements to funnel money to activist groups.

 

The evidence is a progression of startling terms in DOJ’s mortgage banking settlements.

 

It began with the JP Morgan settlement that merely offered credit for donations to community redevelopment

groups.  Next came Citi and Bank of America settlements requiring $150 million in donations to housing non-

profits.  These donations earned double credit against the banks’ overall obligations.  Meanwhile, credit for direct

forms of consumer relief remained dollar-for-dollar.

 

Bank of America’s settlement also required it to set aside $490 million to pay potential consumer tax liability arising

from loan modifications.  Should Congress again extend the non-taxable treatment of home loan forgiveness, the

money does not revert to the bank.  Instead, it flows to activist groups like NeighborWorks America, which has been

described as funding “a national network of left-wing community organizers operating in the mold of ACORN.”

 

All told, DOJ has directed as much as half- a- billion dollars to activist groups entirely outside of the Congressional

budget and oversight process.  DOJ will say that the groups receiving donations provide relief to homeowners. 

Even assuming this housing-related work is entirely non-partisan, money is fungible.  Donations to the housing arm

of any recipient would free up funds for the recipient to engage in more controversial activism in other areas.

 

Furthermore, the Miscellaneous Receipts Act (MRA) requires that money received by the government from any

source must be deposited in the Treasury.   Directing a defendant to pay money directly to a third-party interest

group is simply an end-run around the law.

 

DOJ’s own internal guidance documents acknowledge the potential for abuse when settlements require donations

to third-parties.   The U.S. Attorneys’ Manual says the practice “is restricted because it can create actual or

perceived conflicts of interest and/or other ethical issues.”  It was almost entirely banned in 2008 “due to instances

of perceived abuse.” 

 

Exception was made for environmental settlements in view of robust guidance issued by DOJ’s Environment and

Natural Resources Division.  However, to the extent that guidance is the basis for an exemption, DOJ’s banking

settlements violate it.
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The guidance requires “a mechanism . . . to insure that any party receiving the funds spends them in a manner

consistent with the intent of the community service requirement.”   There is no such oversight in DOJ’s banking

settlements.  The monitor is responsible only for the bank’s compliance, not how the activist groups who receive

donations use them.

 

Related guidance also caps credit for donations to community service projects at dollar-for-dollar.

 

Even more troubling, the guidelines state that community service “cannot be of such a nature that it . . .  provides

additional resources for the performance of an activity for which Congress specifically has appropriated funds.”  

 

This ensures that the settlement does not run afoul of the Miscellaneous Receipts Act by unilaterally augmenting a

Congressional appropriation. 

 

Congress specifically funds the Department of Housing and Urban Development’s “Housing Counseling

Assistance” program.  In a press release, La Raza, one of the largest grant recipients under the program,

lamented that Congress cut funding from $88 million to $45 million. It subsequently praised DOJ’s bank

settlements, which required $30 million in donations specifically to “HUD-approved housing counseling agencies.” 

Thus, DOJ’s settlements appear to restore most of the funding that Congress specifically cut.

 

For DOJ to funnel money to third-parties through settlements this way may violate the law and is undoubtedly bad

policy.

 

The purpose of enforcement actions is punishment and redress to actual victims.  Carrying that concept to

communities at large or activist community groups, however worthy, is a matter for the Legislative Branch and is

not to be conducted at the unilateral discretion of the Executive. 

 

I thank all of our witnesses for appearing and look forward to their testimony.
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