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i

CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1(a), Navient Corporation

certifies that it is a non-governmental corporate party and publicly traded company

without any parent corporation, and that there is no publicly held corporation owning

10% or more of its stock. Navient Solutions, LLC certifies that it is a non-

governmental corporate party and a wholly owned subsidiary of Navient

Corporation, a publicly traded corporation.
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INTRODUCTION

Federal law expressly, unambiguously, and unqualifiedly preempts the

application of “any disclosure requirements of any State law” to federal student loans

issued under the Higher Education Act of 1965 (the “HEA”). 20 U.S.C. § 1098g.

And the Complaint in this case expressly, unambiguously, and repeatedly faults

Defendants Navient Corporation and Navient Solutions, LLC (together, “Navient”)

for failing to disclose information about federal student loans to borrowers. See,

e.g., Appx152 ¶ 177(b) (“Defendants … failed to meaningfully disclose to

borrowers … that the federal government offers [income-driven repayment] plans to

help borrowers avoid default.”) (emphasis added); Appx156 ¶ 184(a) (Defendants

… [f]ailed to disclose a date certain by which a borrower must submit materials to

recertify an income driven repayment plan”) (emphasis added).

That should have been the end of those claims. Where a plaintiff’s state-law

claims fault a federal loan servicer like Navient for allegedly failing to disclose

information to federal student loan borrowers, and where the only way to avoid state-

law liability thus would have been for the federal loan servicer to make the allegedly

required disclosures, state law imposes (and state-law claims seek to enforce)

prohibited “disclosure requirements” under any plausible meaning of that term. The

plain language of § 1098g unambiguously preempts these claims.
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The district court nonetheless held that § 1098g preempts only written

disclosure requirements regarding “highly prescribed standardized forms,” Appx59,

and thus does not bar the Commonwealth’s claims that Navient failed to make

adequate disclosures during its oral communications with borrowers. But the district

court identified no textual basis for that limitation (whether in § 1098g or elsewhere),

and there is none: Congress manifestly intended to preempt “any disclosure

requirements of any State law,” 20 U.S.C. § 1098g (emphasis added), not just a

subset of them. That is why the Seventh Circuit recently rejected the very line drawn

by the district court: “[We] disagree with [the] argument that [§ 1098g’s reference

to] disclosure requirements—and the associated preemption intended by Congress—

pertain solely to standardized, prescribed provision of the terms and conditions and

facts of a student lending transaction, and not to counseling borrowers in financial

difficulty.” Nelson v. Great Lakes Higher Education Loan Servs., No. 18-1531, 2019

WL 2636822, *7 (7th Cir. June 27, 2019) (internal quotations omitted). The district

court thus erred in failing to dismiss the Complaint’s state-law claims.

It likewise erred in declining to dismiss the Complaint’s claims under the

federal Consumer Financial Protection Act (“CFPA”). While the CFPA initially

authorizes state attorneys general to enforce that law, 12 U.S.C. § 5552(a), the

remainder of the statute makes clear that Congress did not empower state attorneys

general to do so after the federal Consumer Financial Protection Bureau (“CFPB”)
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already has filed the same claims against the same defendants, regarding the same

alleged conduct, on behalf of the same consumers. First, such “copycat claims”

cannot be squared with the statute’s pre-suit notice provisions which require state

attorneys general both to notify the CFPB of the underlying factual allegations

before filing suit and to ensure that a state-initiated lawsuit will not interfere with

ongoing CFPB proceedings. Id. § 5552(b)(1). Neither requirement makes sense

after the CFPB already has filed materially indistinguishable CFPA claims: It already

knows the facts and already has determined that litigation won’t interfere with the

agency’s ongoing proceedings. Second, such copycat claims cannot be squared with

the statute’s authorization for CFPB intervention in state-initiated CFPB litigation.

Id. § 5552(b)(2). As with the CFPA’s notice requirements, authorizing intervention

makes no sense after the CFPB has filed its own claims, since the CFPB already is

protecting its interests in the antecedent lawsuit. These provisions thus make clear

that state attorneys general are permitted to pursue CFPA claims only where the

CFPB has not done so already.

That should have foreclosed the Commonwealth’s CFPA claims. After all, the

CFPB filed the very same CFPA claims against Navient nine months before the

Commonwealth filed its claims; indeed, the Commonwealth’s Complaint simply

cut-and-pasted the CFPB Complaint’s factual allegations and legal claims without

material change. Despite failing to discern any rationale that might explain why
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Congress would have intended to permit such copycat claims—which serve no

practical purpose, other than to drain the parties’ resources and the courts’

resources—the district court nonetheless allowed the Commonwealth’s copycat

claims to proceed simply because Congress did not expressly bar state attorneys

general from filing such claims after the CFPB has taken action. That too was error:

Courts must look at the whole text of a statute, since the meaning of a particular

statutory subsection “is often clarified by the remainder of the statutory scheme . . .

because only one of the permissible meanings produces a substantive effect that is

compatible with the rest of the law.” United Sav. Ass’n of Tex. v. Timbers of Inwood

Forest Assocs., Ltd., 484 U.S. 365, 371 (1988). Here, that context makes clear that

copycat claims are prohibited, and the district court thus erred in denying Navient’s

motion to dismiss those claims.

STATEMENT OF JURISDICTION

The district court had jurisdiction under 28 U.S.C. §§ 1331 and 1367. On

March 15, 2019, Navient timely petitioned for permission to appeal following the

district court’s March 5, 2019 Order and Memorandum, which certified three

controlling questions of law for interlocutory review under 28 U.S.C. §

1292(b). Appx3-22; see also Appx100. On April 30, 2019, this Court granted

permission to appeal two of the questions. Appx1-2. Accordingly, this Court has

jurisdiction under 28 U.S.C. § 1292(b).
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STATEMENT OF THE ISSUES

1. Whether the HEA preempts the Commonwealth’s loan-servicing claims

under Pennsylvania’s Unfair Trade Practices and Consumer Protection Law

(“UTPCPL”).

This issue was raised in Navient’s motion to dismiss and supporting

brief (ECF 16, 24) (Appx98) and ruled upon in the Memorandum

Opinion and Order dated December 17, 2018 (Appx52-64, 93).

2. Whether the Commonwealth may bring a parallel enforcement action under

the CFPA after the CFPB already filed materially indistinguishable CFPA claims

against the same defendants, for the same alleged conduct, on behalf of the same

consumers.

This issue was raised in Navient’s motion to dismiss and supporting

brief (ECF Nos. 16, 24) (Appx98) and ruled upon in the Memorandum

Opinion and Order dated December 17, 2018 (Appx39-52, 93).

STATEMENT OF RELATED CASES AND PROCEEDINGS

This case has not previously been before this Court. Two lawsuits raising

similar allegations currently are pending in the Middle District of Pennsylvania. See

Consumer Fin. Prot. Bureau v. Navient Corp., No. 3:17-cv-101-RDM (M.D. Pa.,
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filed Jan. 18, 2017); Demyanenko-Todd v. Navient Corp., No. 3:17-cv-00772-

RDM (M.D. Pa., filed May 1, 2017). Four other state attorneys general have brought

lawsuits asserting nearly indistinguishable claims. See Illinois v. Navient Corp., No.

17-CH-00761 (Ill. Cir. Ct., filed Jan. 18, 2017); Washington v. Navient Corp., No.

17-2-01115-1 SEA (Wash. Super. Ct., filed Jan. 18, 2017); Mississippi v. Navient

Corp., et al., No. 25CH1:18CV982 (Hinds Cty. Ch. Ct., filed July 17, 2018);

California v. Navient Corp., No. CGC-18-567732 (Cal. Super. Ct., filed June 29,

2018). In addition, similar legal issues recently were addressed by the Seventh

Circuit in Nelson, 2019 WL 2636822, and currently are pending before the Eleventh

Circuit in Lawson-Ross v. Great Lakes Higher Education Corp., No. 1:17-cv-00253

(N.D. Fla. 2018), appeal docketed, No. 18-14490 (11th Cir. Oct. 23, 2018).

STATEMENT OF THE CASE

A. Statutory and Regulatory Background

Congress enacted the HEA, Pub. L. No. 83-329, 79 Stat. 1219 (20 U.S.C. §

1001 et seq.), in order “to keep the college door open to all students of ability,

regardless of socioeconomic background.” Bible v. United Student Aid Funds, Inc.,

799 F.3d 633, 640 (7th Cir. 2015) (quotation and citation omitted). To that end, the

HEA established two federal student loan programs that are designed to help every

student afford the college, university, or trade school of their choice: (i) the Direct

Loan Program, under which the Department of Education (“ED”) lends federal
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taxpayer dollars directly to eligible student borrowers, see 20 U.S.C. § 1087a et seq.;

and (ii) the Federal Family Education Loan Program (“FFELP”), under which the

federal government guarantees privately funded higher-education loans, see 20

U.S.C. § 1071 et seq. Both programs thus put federal taxpayers on the hook

whenever borrowers fail to repay these federally issued and federally guaranteed

loans, and the resulting federal liabilities give the federal government a powerful

interest in regulating the administration of these nationwide programs. Indeed, as

the U.S. Department of Justice recently observed, “outstanding federal student loans

total $1.407 trillion,” and that amount represents “more than 45% of the Federal

Government’s total financial assets.” Statement of Interest of the United States,

Student Loan Servicing Alliance v. Taylor, No. 1:18-CV-640, at 3 (D.D.C., filed Aug.

24, 2018).

The federal government does not, however, administer these federal loan

programs on its own. Instead, ED contracts with third parties like Navient to

administer and service loans under the Direct Loan Program and, not surprisingly,

imposes strict contractual requirements that govern virtually anything its

counterparties do when acting on ED’s behalf. And for both Direct Loan Program

and FFELP loans, ED has promulgated comprehensive regulations that control

virtually every aspect of the student loan process, including the types of charges that

are permitted, see 34 C.F.R. §§ 682.202, 685.205; the kinds of repayment plans that
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are available, see id. §§ 682.209, 685.208; and the ways in which repayment plans

can be restructured, see id. §§ 682.210-11, 685.204-05.

1. Forbearances and Income-Driven Repayment Plans

Given the federal government’s liability in the event of default, ED’s

regulations naturally seek to prevent student borrowers from defaulting—including

by granting servicers broad discretion to grant a “forbearance” to borrowers having

financial trouble during the repayment period. Federal law defines forbearance as

“permitting the temporary cessation of payments, allowing an extension of time for

making payments, or temporarily accepting smaller payments than previously were

scheduled,” 34 C.F.R. § 682.211(a)(1), and expressly “encourages a lender to grant

forbearance for the benefit of a borrower or endorser in order to prevent the borrower

or endorser from defaulting on [a] repayment obligation, or to permit the borrower

or endorser to resume honoring that obligation after default,” id. (emphasis added).

ED’s regulations further specify the circumstances under which a loan servicer may

offer forbearance. See, e.g., 34 C.F.R. §§ 682.211(a)(1), 685.205. In addition, the

regulations allow for forbearance periods of up to one year and set no lifetime cap

on the number of forbearances for which a borrower may qualify. See 34 C.F.R.

§§ 682.211(c), 685.205(c).

ED’s regulations also dictate what, when, and how loan issuers and loan

services must communicate with borrowers about forbearance. Lenders and
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servicers must make extensive disclosures, including related to fees and repayment

options, at many stages (and potential stages) of a loan’s lifecycle: “before

disbursement,” 20 U.S.C. § 1083(a) (FFELP); “before repayment,” id. § 1083(b);

“during repayment,” id. § 1083(e); to “a borrower having difficulty making

payments,” id. § 1083(e)(2); and to “a borrower who is 60 days delinquent in making

payments on a loan,” id. § 1083(e)(3); see also 34 C.F.R. § 682.205 (FFELP

regulations); 20 U.S.C. § 1087e(p) (same for Direct Loan Program). Before placing

borrowers into forbearance, federal regulations require loan servicers to disclose the

terms of forbearance, including the fact that deferred interest will be capitalized. 20

U.S.C. §§ 1083(e)(2), 1087e(p); 34 C.F.R. § 682.211. Servicers must repeat that

disclosure within 30 days of granting forbearance, and must disclose every 180 days

during forbearance both how much interest will be capitalized and when such

capitalization will occur. 20 U.S.C. §§ 1083(e)(2), 1087e(p); 34 C.F.R.

§ 682.211(e)(2).

In addition to forbearance, ED’s regulations authorize loan servicers to offer

an array of alternate repayment plans when borrowers encounter difficulties during

the repayment period, each with varying qualification requirements and repayment

provisions: the Graduated Repayment Plan, the Extended Repayment Plan, the Pay

As You Earn Repayment Plan, the Revised Pay As You Earn Repayment Plan, the

Income-Based Repayment Plan, the Income-Contingent Repayment Plan, and the
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Income-Sensitive Repayment Plan. See ED, Federal Student Aid, Repayment Plans,

https://studentaid.ed.gov/sa/repay-loans/understand/plans (last visited July 22,

2019). The Complaint collectively refers to these plans as Income-Driven

Repayment (“IDR”) plans. Appx114-115 ¶ 43. In contrast to forbearance, borrowers

who enter an IDR plan do not defer payments entirely, but instead can adjust their

monthly payments to reflect current income and family size. To qualify for IDR,

borrowers must fill out a federal application, submit supporting documents, and then

recertify their income and family size annually. 34 C.F.R. §§ 682.215(e),

685.221(e).

As with forbearance, federal law details what, when, and how loan servicers

must communicate with borrowers regarding the availability of IDR. 34 C.F.R.

§ 682.205(d); 20 U.S.C. § 1087e(p). In addition, federal law requires lenders and

loan servicers, as applicable, to:

 disclose the availability of IDR when the loan is disbursed and
before repayment begins, 20 U.S.C. §§ 1083(a)(11), (b)(6); 34
C.F.R. § 682.205(a)(1) (FFELP); 20 U.S.C. § 1087e(p) (Direct Loan
Program);

 disclose the availability of, and procedures for enrolling in, IDR
before repayment begins, 20 U.S.C. §§ 1077(a)(2)(H), 34 C.F.R.
§ 682.205(e) (FFELP); 20 U.S.C. §§ 1087e(d)(1)(D)–(E), 1087e(p)
(Direct Loan Program);

 disclose specified information regarding IDR on every bill or
statement sent to the borrower, including “a reminder that the
borrower has the option to change repayment plans, a list of the
names of [available] repayment plans,” and a link to ED’s IDR
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website, 20 U.S.C. § 1083(e)(1), 34 C.F.R. § 682.205(a)(3)(ix)
(FFELP); 20 U.S.C. § 1087e(p) (Direct Loan Program).

ED’s regulations also require schools to ensure that all federal loan recipients

complete entrance counseling and exit counseling sessions, both of which include

mandatory discussions concerning forbearance and IDR. See 34 C.F.R. §§ 682.604,

685.304. Finally, once repayment begins, if “a borrower . . . has notified the lender

that the borrower is having difficulty making payments,” the servicer must provide

a written disclosure “in simple and understandable terms” that details both the

expected costs associated with forbearance, if the borrower chooses that option, and

instructions for seeking IDR, if a student borrower seeks an alternative to

forbearance. 20 U.S.C. § 1083(e)(2) (FFELP); see also id. § 1087e(p) (Direct Loan

Program).

As detailed below, the Complaint in this case does not allege that Navient

violated any of these federal statutes or regulations by failing to provide these

federally required disclosures or otherwise.1 Instead, the Commonwealth alleges

1 The Commonwealth also ignores the reality that servicers like Navient have
many business reasons to ensure borrowers are aware of IDR options: they are
compensated based on their success at default prevention and customer satisfaction,
and are also paid more for loans in IDR than for loans in forbearance. See
Amendment of Solicitation/Modification of Contract, available at
https://tinyurl.com/y2r8fhtn (last visited July 23, 2019). In fact, approximately half
of Direct Loan volume in repayment serviced by Navient is enrolled in IDR. See
ED, Federal Student Aid, Federal Student Loan Portfolio, available at
https://studentaid.ed.gov/sa/about/data-center/student/portfolio (last visited July 23,
2019).
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that Navient, “[i]n phone calls, failed to meaningfully disclose to borrowers

struggling to make their payments that the federal government offers IDR plans to

help borrowers avoid default[.]” Appx152 ¶ 177(b). But again, federal law—despite

comprehensively regulating these loan repayment programs and dictating precisely

when and how disclosures regarding forbearance and IDR must be provided—

nowhere obligates federal loan servicers to disclose the availability of IDR on each

and every phone call with borrowers. Instead, federal law requires that multiple

written or electronic notices and disclosures be provided to borrowers before that

point in time, including with each bill or statement, 20 U.S.C. §§ 1083(e)(1)

(FFELP), 1087e(p) (Direct Loan Program), thereby ensuring that borrowers will be

aware of their options prior to contacting their loan servicer. And, of course,

borrowers will continue to receive statements disclosing the availability of IDR even

after that point in time. See id.

ED’s regulations also require that loan servicers provide oral disclosures

regarding forbearance and IDR at certain other points in time—namely, after a

borrower has defaulted on his or her loans. Thus, when a defaulted borrower orally

requests a forbearance, the servicer must “orally review with the borrower the terms

and conditions of the forbearance, including the consequences of interest

capitalization, and all other repayment options available to the borrower,” and must

also send a written notice with similar information. 34 C.F.R. §§ 682.211(d),
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685.205(a)(8); see also ED, Student Assistance General Provisions, Federal Perkins

Loan Program, Federal Family Education Loan Program, and William D. Ford

Federal Direct Loan Program, 78 Fed. Reg. 45,618, 45,630–31 (July 29, 2013)

(comparing pre-default regulations in 34 C.F.R. § 682.211(b) and (c) with proposed

post-default regulations requiring oral review of “the consequences of interest

capitalization” and “other repayment options available to the borrower”). These

decisions by ED—i.e., to require oral disclosure of IDR plans during post-default

oral communications, but not during pre-default communications—reflect careful

study and deliberation regarding the costs and benefits of the requirements. See ED,

Student Assistance General Provisions, Federal Perkins Loan Program, Federal

Family Education Loan Program, and William D. Ford Federal Direct Loan

Program, 78 Fed. Reg. 65,768, 65,791 (Nov. 1, 2013) (calculating the number of

borrowers affected and the average time per oral acknowledgement); ED, Student

Assistance General Provisions, Federal Perkins Loan Program, Federal Family

Education Loan Program, and William D. Ford Federal Direct Loan Program, 78

Fed. Reg. 45,618, 45,631 (July 29, 2013) (affirming rulemaking negotiators’position

that post-default borrowers should be provided repayment information orally, but

reiterating that “information on available repayment plans is disclosed to delinquent

borrowers in their monthly billing statements prior to default claim filing or the
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transfer of the loan to default collections, and as part of due diligence and default

aversion efforts in the FFEL and Direct Loan programs”).

2. Uniformity Under the HEA

Nationwide uniformity is a central goal of these federal statutes and

regulations. After all, prospective borrowers come from all fifty States; attend

schools in all fifty States; and frequently move among all fifty States after

completing their education (and sometimes during it). As a result, the HEA grants

ED broad discretion to regulate these loan programs as it deems fit, see, e.g., 20

U.S.C. § 1082(a)(1), and expressly requires ED both to “prescribe standardized

forms and procedures regarding” deferments, forbearance, and servicing, id.

§ 1082(l)(1)(D)–(F) (emphases added), and to consult with stakeholders at least

“annually, for additional methods of simplifying and standardizing the

administration of the programs authorized by this part,” id. § 1082(l)(4) (emphasis

added). These standardized procedures must “include all aspects of the loan

process,” id. § 1082(l)(2)(A) (emphasis added); must “be designed to minimize

administrative costs and burdens,” id.; and must standardize and simplify procedures

related to servicing, id. § 1082(l)(3)(A).

Given that statutory command, ED’s regulations in turn seek to ensure that

there are “clear, uniform standards” that govern both the origination and servicing

of federal loans on a nationwide basis. Chae v. SLM Corp., 593 F.3d 936, 944 (9th
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Cir. 2010). As the Ninth Circuit concluded, “Congress’s instructions to [ED] on how

to implement the student-loan statutes carry this unmistakable command: Establish

a set of rules that will apply across the board.” Id. at 945. And Congress could not

have been clearer in the HEA that states may not require additional disclosures

related to federal loans: “Loans made, insured, or guaranteed pursuant to a program

authorized by Title IV of the Higher Education Act of 1965 (20 U.S.C. § 1070 et

seq.) shall not be subject to any disclosure requirements of any State law.” 20

U.S.C. § 1098g (emphasis added).

In short, when ED believes regulations are necessary, the HEA empowers ED

to promulgate them—so long as they are simple and standardized. And when a loan

servicer violates a FFEL regulation, the HEA grants ED a number of remedies. For

example, ED may impose civil penalties on a per-violation basis or may “limit,

suspend, or terminate that lender.” Id. § 1082(h)(1)(A)(ii). The HEA, however,

expressly provides that a servicer’s failure to make a federally-required disclosure

“shall not . . . provide a basis for a claim for civil damages.” Id. § 1083(f)(2)(B)

(emphasis added). And precisely because nationwide uniformity is an obvious and

repeatedly expressed goal of the HEA, Congress expressly preempted the States

from regulating disclosures relating to these federal student loan programs. Id.

§ 1098g.
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For at least three decades, ED steadfastly has maintained that “[s]tate

regulation of the servicing of the FFEL Program is preempted to the extent that it

undermines uniform administration of the program…. Uniformity not only reduces

costs but also helps to ensure that borrowers are treated equitably and are not

confused about the lending and repayment process.” ED, Federal Preemption and

State Regulation of the Department of Education’s Federal Student Loan Programs

and Federal Student Loan Servicers, 83 Fed. Reg. 10,619, 10,620-21 (Mar. 12, 2018)

(describing the history of ED’s position since 1990); see also, e.g., Br. of Pl.-

Intervenor-Appellee United States, Chae v. SLM Corp., 2009 WL 2444650 (9th Cir.,

filed Feb. 26, 2009) (“Congress has specified detailed disclosures that lenders must

make before disbursement and repayment. At the same time, it has unambiguously

declared that loans ‘shall not be subject to any disclosure requirements of any State

law.’ Such additional requirements are barred whether they are enacted legislatively

or implied judicially in the context of a tort suit.”) (internal citations omitted).

Indeed, in March 2018, ED issued a detailed regulatory statement to “clarify further

the Federal interests in this area.” 83 Fed. Reg. at 10,619. ED’s position is

unambiguous: “To the extent that State servicing laws attempt to impose new

prohibitions on misrepresentation or the omission of material information, those

laws would also run afoul of the express preemption provision in 20 U.S.C. 1098g.”

Id. at 10,621.
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3. Federal Promotion of IDR

Throughout the past decade, the federal government actively has been

considering steps to promote borrower awareness of IDR. In fact, a 2012

Presidential Memorandum noted that “too few borrowers are aware of the options

available to them to help manage their student loan debt, including reducing their

monthly payment through [IDR],” and required ED to create “a model exit

counseling module that will enable students to understand their repayment options

before leaving school and to choose a repayment plan for their student loans that

best meets their needs.” See The White House, June 7, 2012 Memorandum on

Improving Repayment Options for Federal Student Loan Borrowers, 77 Fed. Reg.

35,241 (June 13, 2012), available at https://tinyurl.com/y5o39q4z (last visited July

21, 2019).2

Since that time, ED itself has undertaken efforts to promote greater awareness

of IDR, and “the portion of total Direct Loan volume being repaid through IDR plans

has increased 625 percent from the FY2011 loan cohort ($7.1 billion) to the FY2015

loan cohort ($51.5 billion).” ED, Office of Inspector General, The Department’s

Communication Regarding the Costs of Income-Driven Repayment Plans & Loan

2 This Court may take judicial notice of the contents of government websites.
See, e.g., Vanderklok v. United States, 868 F.3d 189, 205 (3d Cir. 2017).
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Forgiveness Programs, at 2 (Jan. 31, 2018), available at

https://tinyurl.com/y6poeqxq (last visited July 23, 2019). Specifically:

 In September 2014, ED modified the financial incentives in its
contracts with student loan servicers to “deter the usage of
forbearance.” ED, Under Secretary, Policy Direction on Federal
Student Loan Servicing (July 20, 2016), available at
https://tinyurl.com/yxnkrava (last visited July 23, 2019) (hereinafter
“Mitchell Mem.”). A 2016 ED memorandum summarized the
results: “there has been a decline in the use of forbearance, and
enrollment in [IDR] plans has steadily increased.” Id.

 ED’s 2015 annual report noted “changes to the contracts of federal
student loan servicers to incentivize effective outreach to
borrowers” regarding IDR. It also touted a successful partnership
with H&R Block and Intuit to share information regarding IDR
through “their online tax preparation tools and newsletters[.]” As a
result, “[e]nrollments in IDR plans have increased more than 50
percent over the past year and are at an all-time high.” ED, Federal
Student Aid, Annual Report FY 2015, at 4 (Nov. 13, 2015), available
at https://tinyurl.com/yyvd66dj (last visited July 22, 2019).

 By 2018, ED’s annual report noted that the agency had “conducted
targeted outreach to borrowers to make them aware of their potential
eligibility for these plans.” These efforts were so successful that
“the Department placed limits on forecasted growth of IDR
participation to reflect an anticipated saturation point.” U.S.
Department of Education, FY 2018 Agency Financial Report, at 11,
14 (Nov. 15, 2018), available at https://tinyurl.com/y3mhuv3f (last
visited July 22, 2019).

In July 2016, ED also drafted an inter-agency memorandum proposing

(among other things) that federal regulations should be amended to require, for the

first time, that federal loan servicers employ “dedicated staff who receive enhanced

training related to repayment and forgiveness options” and who in turn would be
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obligated (A) to “assess the borrower’s long-term and short-term financial situation

and consider all available information about the borrower’s income and family size”

and (B) to “discuss the concept of income-driven repayment plans” with struggling

borrowers (and not just those who already have defaulted on their loans). Mitchell

Mem. at 13–14. ED, however, ultimately decided not to implement the proposed

regulatory changes and withdrew the Mitchell Memorandum in 2017. See Letter

from Secretary of Education re Student Loan Servicer Recompete (Apr. 11, 2017),

https://tinyurl.com/y2v2m8uq (last visited July 21, 2019). Thus, although ED has

been actively promoting IDR plans since at least 2012, it expressly has declined to

compel loan servicers to provide additional IDR disclosures beyond those outlined

previously.

B. Procedural Background

1. The Commonwealth’s “Copycat” Lawsuit

On January 18, 2017, the CFPB, the State of Illinois, and the State of

Washington filed substantially similar lawsuits alleging (among other things) that

Navient failed to adequately disclose the availability of IDR programs to federal

student loan borrowers. See Compl., Consumer Fin. Prot. Bureau v. Navient Corp.,

et al., No. 3:17-cv-101, 2017 WL 191446 (M.D. Pa., filed Jan. 18, 2017) (“CFPB

Compl.”); Compl., Illinois v. Navient Corp., et al., No. 2017-CH-00761, 2017 WL

374522 (Ill. Cir. Ct., filed Jan. 18, 2017); Compl., Washington v. Navient Corp., et
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al., No. 17-2-01115-1 SEA (Wash. Super. Ct., filed Jan. 18, 2017), available at

https://tinyurl.com/y3wkz4ko (last visited July 21, 2019). For its part, the CFPB

asserted that Navient’s actions violated the federal Consumer Financial Protection

Act (“CFPA”); the Illinois and Washington complaints, by contrast, sought relief

exclusively under state consumer-protection laws. See id.

More than nine months later, on October 5, 2017, the Commonwealth of

Pennsylvania filed its Complaint, alleging claims under both the federal CFPA and

the UTPCPL. Specifically, the Commonwealth alleged that:

 Navient’s customer service representatives offered borrowers
forbearances “without adequately exploring IDR plans with those
borrowers and, in some cases, without even mentioning IDR at all,”
Appx130 ¶ 110 (emphases added);

 Prior to 2013 “Defendants’ annual renewal notices for IDR plans
sent through the U.S. mail did not inform borrowers of the actual
date by which they had to submit the renewal application” and did
not inform borrowers of the consequences of failing to renew,
Appx138-140 ¶¶ 135-39 (emphasis added);

 Navient’s email notifications to borrowers regarding IDR
recertification were deficient because they required “logging into
Defendants’ online portal” and because the subject line of such
emails did not “provide[] any indication of the purpose of the
notice,” Appx140 ¶ 141;

 Navient had improperly counted payments related to its “cosigner
release” program, Appx144-145 ¶¶ 155-59; and
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 Navient had “misallocated or misapplied submitted payments,”
Appx147 ¶ 165.3

These claims, however, are a virtual cut-and-paste of the CFPB’s previously

filed complaint. Consider the complaints’ core factual allegation that Navient failed

to adequately disclose the availability of IDR programs during phone calls with

struggling borrowers:

CFPB Allegation re:
“Forbearance Steering”

Commonwealth Allegation re:
“Forbearance Steering”

“This consumer injury was not
reasonably avoidable because Navient
steered borrowers into forbearance
while providing no or inadequate
information about alternative
repayment plans . . . .” CFPB Compl.
¶ 145.

“This consumer injury was not
reasonably avoidable because
Defendants steered borrowers into
forbearance while providing no or
inadequate information about
alternative repayment plans.” Appx155
¶ 182.

Indeed, the Commonwealth not only borrowed its core factual allegations from the

CFPB’s already-pending complaint, but lifted the CFPB’s pending CFPA legal

claims almost verbatim:

CFPB Complaint’s
CFPA Violations

re: Loan Servicing

Pennsylvania Complaint’s
CFPA and UTPCPL Violations

re: Loan Servicing
Counts I and II:
“Navient’s acts and practice relating to
steering of borrowers into forbearance
caused or was likely to cause substantial
consumer injury.” CFPB Compl. ¶ 144.

Counts II and III:
“Defendants’ acts and practices
relating to steering of borrowers into
forbearance caused, or was likely to

3 The Commonwealth also brought state law claims related to pre-2007 private
education loan origination which are not at issue in this appeal. See Appx116-126
¶¶ 49-93.
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cause, substantial consumer injury.”
Appx155 ¶ 182.

Count III:
E-mails regarding IDR recertification
“included no information about the
purpose or contents of the notice in the
subject line or body of the email.”
CFPB Compl. ¶ 149.

Counts IV and V:
Emails regarding IDR recertification
“included no information about the
purpose or contents of the notice in the
subject line or body of the email.”
Appx155, Appx157 ¶¶ 184(c), 187 (c).

Count IV:
Notices “created the false impression,
that the only consequence of submitting
a renewal application with incomplete
or inaccurate information would be a
processing delay and nothing more.”
CFPB Compl. ¶ 155.

Counts IV and V:
Notices “created the false impression,
that the only consequence of submitting
a renewal application with incomplete
or inaccurate information would be a
processing delay and nothing more.”
Appx159 ¶ 189.

Count V:
Misrepresentations about the
“‘consecutive, on-time principal and
interest payments’ requirement” for
cosigner release program. CFPB
Compl. ¶ 163.

Counts VI and VII:
Misrepresentations about the
“consecutive, on-time principal and
interest payments requirement for
cosigner release[.]” Appx160-161
¶¶ 191(a), 194(a).

Count VI:
“Navient made errors, sometimes
month after month, in misallocating and
misapplying payments made by
consumers.” CFPB Compl. ¶ 167.

Counts VIII and IX:
“Defendants [u]nfairly made errors,
sometimes month after month, in
misallocating and misapplying
payments made by borrowers[.]”
Appx162 ¶ 197.

There are only two differences between the lawsuits: Unlike the substance of

the CFPB’s federal claims, the Commonwealth challenges (A) the pre-2007 loan-

origination practices of Navient’s corporate predecessor, Appx149-151 ¶¶ 173-75

(Count I), and (B) Navient’s alleged “fail[ure] to disclose a date certain by which a

borrower must submit materials to recertify an [IDR] plan.” Appx155-157 ¶¶ 183-

85 (Count IV), Appx157-159 ¶¶ 186-189. It is beyond dispute, however, that the
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complaints’ respective CFPA claims are materially indistinguishable: The

Commonwealth simply copied the CFPB’s long-pending CFPA claims and re-filed

virtually the same federal claims, based on the same factual allegations, on behalf of

the same borrowers, except under a different caption.

2. Navient’s Motion to Dismiss and This Interlocutory Appeal

On December 5, 2017, Navient moved to dismiss the Complaint, arguing,

inter alia, that (A) the CFPA does not authorize States to bring “copycat” CFPA

claims targeting the same conduct by the same defendants on behalf of the same

borrowers, and (B) that federal law otherwise preempts the Commonwealth’s state-

law loan-servicing claims. Appx98 (Dkt. 16). On December 17, 2018, the district

court denied Navient’s motion to dismiss without hearing oral argument. Appx100

(Dkt. 48). On January 4, 2019, Navient moved for a Certificate of Appealability

under 28 U.S.C. § 1292(b), Appx100 (Dkt. 53), and on March 5, 2019, the district

court certified its decision for interlocutory appeal after acknowledging that

“reasonable jurists may differ on the Court’s finding . . . that ‘copycat’ lawsuits by

states are not prohibited by the CFPA,” Appx9, and that the existence of “conflicting

authority on the preemptive effect of the HEA . . . demonstrates that there is

substantial ground for difference of opinion on [that] issue.” Appx13. Navient then

timely petitioned this Court for leave to appeal, and on April 30, 2019, this Court
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certified the copycat claim and federal preemption questions for immediate

interlocutory review under § 1292(b). Appx1-2.

SUMMARY OF ARGUMENT

The Commonwealth’s loan-servicing claims seek to impose and enforce novel

state-law requirements on federal student loan programs (which are both expressly

and impliedly preempted by the HEA), and to force Navient to litigate the same

CFPA claims that the CFPB already is pursuing against the same defendants,

regarding the same factual allegations, on behalf of the same borrowers.

As to preemption, federal law carefully details what federal student loan

servicers like Navient must disclose to borrowers about forbearance and IDR and

when and how they must do so. And because these disclosure requirements are

intended to apply on a nationwide basis, the HEA expressly and unambiguously

preempts the imposition or enforcement of “any disclosure requirement of any State

law.” 20 U.S.C. § 1098g (emphasis added). The Commonwealth’s claims, however,

seek to impose and enforce additional disclosure requirements and duties on federal

loan servicers, including disclosure obligations that the federal government has

considered and declined to impose. These claims thus run afoul of the HEA’s

express-preemption clause and otherwise conflict with the purposes and objectives

of the federal regulatory regime—including its manifest objective of creating a
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uniform, nationwide system of standardized disclosures and loan-servicing

practices.

Apart from its preempted state-law claims, the Commonwealth’s attempt to

litigate copycat CFPA claims on behalf of the same borrowers, against the same

defendants, for the same alleged conduct that the CFPB itself already is pursuing, is

impossible to reconcile with the text and structure of the CFPA. While the CFPA

unquestionably permits state attorneys general to file CFPA claims in circumstances

where the CFPB has not filed its own lawsuit, permitting copycat claims like the

ones here cannot be squared with (A) the CFPA’s requirement that state attorneys

general must notify the CFPB before filing such claims in order to avoid potential

interference with pending but potentially undisclosed proceedings, and (B) the

CFPA’s grant of authority for the CFPB to intervene in state attorney general lawsuits

under the CFPA, which in this context would violate the longstanding prohibition

against claim-splitting. Whatever the merits of Congress’s decision to permit state

attorneys general to enforce the CFPA when the CFPB has not done so, these features

of the statute make clear that Congress did not intend to authorize copycat claims

that, by definition, cannot secure any relief that the CFPB’s antecedent lawsuit could

Case: 19-2116     Document: 003113300236     Page: 36      Date Filed: 07/23/2019



26

not already provide, and which accordingly would drain both the parties’ and the

courts’ resources to no practical end.4

STANDARD OF REVIEW

“When reviewing an interlocutory appeal under 28 U.S.C. § 1292(b), we

exercise plenary review over the question certified.” Barbato v. Greystone All., LLC,

916 F.3d 260, 264 (3d Cir. 2019) (citing Florence v. Bd. of Chosen Freeholders of

Cty. of Burlington, 621 F.3d 296, 301 (3d Cir. 2010)). The Court may consider “any

issue fairly included within the certified order,” and reviews legal determinations de

novo. Id. In reviewing a motion to dismiss, the Court likewise reviews any legal

determinations de novo and presumes that a Complaint’s factual allegations are true,

but “disregard[s] rote recitals of the elements of a cause of action, legal conclusions,

and mere conclusory statements.” James v. City of Wilkes-Barre, 700 F.3d 675, 679

(3d Cir. 2012).

ARGUMENT

I. The HEA Preempts the Commonwealth’s State-Law Claims.

Federal law both expressly and impliedly preempts the Commonwealth’s

state-law claims regarding federal-loan servicing. The HEA expressly preempts

those claims by barring the enforcement of “any disclosure requirements of any

4 This is even more readily apparent when one considers the CFPB’s suit and
the Commonwealth’s suit are before the same court and the same judge.
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State law.” 20 U.S.C. § 1098g (emphases added). In addition, federal law impliedly

preempts the Commonwealth’s state-law claims because they conflict with

Congress’s goal of imposing uniform nationwide standards for the servicing of

federal student loans.

A. 20 U.S.C. § 1098g Expressly Preempts the Commonwealth’s State-
Law Loan-Servicing Claims.

20 U.S.C. § 1098g provides that “[l]oans made, insured, or guaranteed

pursuant to a program authorized by Title IV of the Higher Education Act . . . shall

not be subject to any disclosure requirements of any State law.” 20 U.S.C. § 1098g

(emphasis added). That language is broad and unqualified; it requires only that a

“loan” was “made, insured or guaranteed” pursuant to a federal lending program

and, for those loans, it expressly preempts “any” state claim that purports to require

“any” disclosure regarding such loans. Id.

Counts II and IV of the Commonwealth’s Complaint fall squarely within

§ 1098g’s broad and unqualified prohibition against the enforcement of state-law

disclosure claims. The Commonwealth’s claims take direct aim at the sufficiency of

the disclosures Navient allegedly made (or failed to make) to borrowers and

expressly fault Navient for failing to make “disclosures” or provide “notice” that

state law allegedly required Navient to provide. See, e.g., Appx152 ¶ 177(b) (Count

II) (alleging that Navient violated the UTPCPL because “[i]n phone calls, [Navient]

failed to meaningfully disclose to borrowers struggling to make their payments that
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the federal government offers IDR plans to help borrowers avoid default”) (emphasis

added); Appx156 ¶ 184(a) (Count IV) (alleging that Navient violated the UTPCPL

because it “[f]ailed to disclose a date certain by which a borrower must submit

materials to recertify an [IDR] plan”) (emphasis added); id. ¶ 184(c) (Count IV)

(alleging that Navient violated the UTPCPL because it “[f]ailed to adequately notify

borrowers who consented to receive electronic communications of the existence of

the renewal notice because the email it sent to them that purportedly provided such

notice included no information about the purpose or contents of the notice in the

subject line or body of the email”) (emphasis added).

The fact that the Complaint itself expressly faults Navient for failing to

“disclose” or “notify” borrowers of certain information forecloses the district court’s

conclusion that these claims somehow fall outside § 1098g’s express bar against the

application or enforcement of “any disclosure requirements of any State law.” 20

U.S.C. § 1098g; see also Riegel v. Medtronic, Inc., 552 U.S. 312, 324 (2008)

(holding that Congress’s use of the term “requirements” in an express preemption

clause encompasses statutory, regulatory, and common law causes of action). After

all, the ordinary meaning of the term “disclosure” is “[t]he act or process of making

known something that was previously unknown; a revelation of facts.” BLACK’S

LAW DICTIONARY (11th ed. 2019); see also Merriam-Webster, at

https://www.merriam-webster.com/dictionary/disclose (last visited July 21, 2019)
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(defining “disclose” as “to expose to view” or “to make known or public”). Where

a state-law claim asserts liability for not revealing information, and where state-law

liability thus can be avoided only by revealing that information, it by definition seeks

to impose a “disclosure requirement” within the plain meaning of those terms and

so is preempted by § 1098g.

Despite the rule that “in all cases involving statutory construction, ‘our

starting point must be the language employed by Congress,’” Am. Tobacco Co. v.

Patterson, 456 U.S. 63, 68 (1982) (quoting Reiter v. Sonotone Corp., 442 U.S. 330,

337 (1979)), and notwithstanding that courts must “assume ‘that the legislative

purpose is expressed by the ordinary meaning of the words used,’” id. (quoting

Richards v. United States, 369 U.S. 1, 9 (1962)), the district court made no effort to

engage with the text of 20 U.S.C. § 1098g. Instead, it claimed that courts should

“start with an assumption that Congress did not intend to displace state law,”

Appx53, and asserted that Navient’s plain-language interpretation of § 1098g was

too “expansive” and “goes too far” because it would “preempt the enforcement of a

statute of general applicability under a state’s traditional police power,” Appx57.

That was error. In every express-preemption case, Congress by definition has

manifested its intention to preempt the state laws that otherwise would fall within

the states’ police powers. That, after all, is why Congress specified that such state

laws are preempted. In express-preemption cases, then, the proper starting
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“assumption” is precisely the opposite of the one the district court drew—that

Congress meant what it said when it declared state law preempted. Any other

approach denigrates the judgments of both Congress (which passed the express

preemption clause) and the President (who signed it into law).

Accordingly, the only relevant question in express-preemption cases relates to

the intended scope of preemption—and the place to resolve that question is, “[a]s in

all cases involving statutory construction . . . the language employed by Congress,”

because “the legislative purpose is expressed by the ordinary meaning of the words

[Congress] used.” Am. Tobacco Co., 456 U.S. at 68 (internal quotations omitted).

The district court’s refusal to engage with § 1098’s text thus cannot be squared with

the central organizing principle of statutory interpretation: that it “begins with the

text.” Ross v. Blake, 136 S. Ct. 1850, 1856 (2016) (citing Hardt v. Reliance Standard

Life Ins. Co., 560 U.S. 242, 251 (2010), and faulting the lower court for making “no

effort to ground its analysis in the [statute’s] language”).

Even if there were legitimate grounds for applying an anti-preemption

presumption in construing an express-preemption clause, there assuredly is no basis

for applying such a presumption to this express-preemption clause. The HEA clearly

manifests Congress’s intent to plainly and unqualifiedly preempt “any disclosure

requirements of any State law,” 20 U.S.C. § 1098g (emphasis added), and “‘[r]ead

naturally, the word ‘any’ has an expansive meaning, that is, ‘one or some
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indiscriminately of whatever kind,’” Ali v. Fed. Bureau of Prisons, 552 U.S. 214,

219 (2008) (quoting United States v. Gonzales, 520 U.S. 1, 5 (1997) (itself quoting

WEBSTER’S THIRD NEW INT’L DICTIONARY 97 (1976))). Where the Legislative and

Executive Branches avowedly sought to displace state law with such textually

manifest breadth, there is no basis for the Judiciary to ignore that unambiguously

expressed intent.

That is particularly true given the context of this express preemption clause,

which seeks to immunize inherently federal programs from state regulation. See,

e.g., United States v. Locke, 529 U.S. 89, 108 (2000) (“[A]n ‘assumption’of non pre-

emption is not triggered when the State regulates in an area where there has been a

history of significant federal presence.”). Title IV student loans are creatures of

federal law that are subject to a comprehensive federal regulatory scheme Congress

first established in 1965 and ED has regulated for decades. Chae, 593 F.3d at 944

(holding that Congress established a “comprehensive framework” under FFELP, and

that the HEA’s “precisely-detailed provisions show congressional intent that FFELP

participants be held to clear, uniform standards”). As ED has explained, any state

regulation of federal-loan servicers in this context “implicates uniquely Federal

interests” and runs head-long into the principle that “‘obligations to and rights of the

United States under its contracts are governed exclusively by Federal law,’ and this

area of Federal concern extends to ‘liability to third persons’ that ‘arises out of
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performance of the contract.’” 83 Fed. Reg. at 10,621 (quoting Boyle v. United

Techs. Corp., 487 U.S. 500, 504–05 (1988)).

Finally, to the extent there is any basis for applying a presumption against

preemption in express preemption cases generally or to this express preemption

clause in particular—and for the many reasons explained herein there is not—it

could apply only if ‘“the text of a pre-emption clause [were] susceptible of more

than one plausible reading.”’ Farina v. Nokia Inc., 625 F.3d 97, 118 (3d Cir. 2010)

(quoting Bates v. Dow Agrosciences LLC, 544 U.S. 431, 449 (2005)). But again, the

district court identified no ambiguity in § 1098g’s plain language; it offered no

alternative interpretation of the word “disclosure”; and it failed to provide any

contextual reason for thinking that when Congress and the President preempted the

application of “any disclosure requirements of any State law,” they in fact meant

something other than the plain language of the statute or to limit the statute’s

preemptive scope to some subset of disclosures or disclosure-related claims.

Rather than applying the ordinary rules of statutory interpretation, the district

court instead sought to “explain [its] reasoning” solely by reference to “the central

cases cited by the parties in the[] briefs . . . , particularly Chae.” Appx58. But Chae

casts no doubt on Navient’s plain-language interpretation of § 1098g, and indeed

only supports Navient’s position that § 1098g preempts even state-law allegations

that are couched in terms of “misrepresentations” (and not just those based expressly

Case: 19-2116     Document: 003113300236     Page: 43      Date Filed: 07/23/2019



33

upon a defendant’s failure to disclose certain information). In Chae, plaintiffs

brought claims under California’s consumer protection statute and accused Sallie

Mae of both “misrepresenting” and “failing to disclose” information to borrowers

about federal student loans. 593 F.3d at 942–43. Despite the plaintiffs’ attempt to

frame at least some of their claims as affirmative misrepresentations, the Ninth

Circuit held that § 1098g preempted even those claims because they were, in

substance, nothing more than “restyled improper-disclosure claims”:

We consider these allegations in substance to be a challenge to the
allegedly-misleading method [defendant] used to communicate with
the plaintiffs about its practices. In this context, the state law
prohibition on misrepresenting a business practice “is merely the
converse” of a state-law requirement that alternate disclosures be
made.

Id. (emphasis added). Chae likewise rejected the plaintiffs’argument “that they [did]

not seek specific disclosures, but merely . . . to stop Sallie Mae from fraudulently

and deceptively misleading borrowers,” holding that “preemption cannot be

avoided simply by relabeling an otherwise-preempted claim.” Id. at 943 (emphasis

added) (citing Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 527 (1992)). This

common-sense approach is consistent with the fundamental principle that courts

must “consider substance, not surface,” and that the plaintiffs’ “use (or non-use) of

particular labels and terms is not what matters.” Fry v. Napoleon Cmty. Sch., 137 S.

Ct. 743, 755 (2017).

Case: 19-2116     Document: 003113300236     Page: 44      Date Filed: 07/23/2019



34

As in Chae, each of the Commonwealth’s putative “misrepresentation” claims

under the UTPCPL is “merely the converse” of a state-law claim that “alternate

disclosures be made.” 593 F.3d at 943. To the extent the Commonwealth claims

that Navient “[m]isrepresented, either expressly or by implication, the suitability of

certain federal loan repayment options,” Appx152 ¶ 177(a) (emphasis added), this

claim in substance is “merely the converse” of claiming that Navient failed to

disclose the availability and suitability of IDR plans. To the extent the

Commonwealth claims that Navient “misrepresented” that it would “work with”

borrowers by “identifying options and solutions,” id. ¶ 177(c) (emphasis added),

those claims are “merely the converse” of claiming that Navient failed to disclose

IDR as an option or solution. And to the extent the Commonwealth alleges that

Navient “[r]epresented by implication” the potential consequences of failing to

submit IDR recertifications, Appx156 ¶ l84(b) (emphasis added), that once again is

“merely the converse” of claiming Navient failed to disclose the additional

consequences of failing to recertify.

Despite recognizing the logic of Chae’s approach, the district court misread

Chae as holding that the plaintiffs’ claims “for the ‘use of fraudulent and deceptive

practices apart from the billing statements,’were not expressly preempted by Section

1098g.” Appx59 (quoting Chae, 593 F.3d at 943). It therefore held that the scope

of federal preemption under § 1098g somehow is limited to “alleged deficiencies in
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[disclosures or misrepresentations made on] highly prescribed standardized forms”

like “billing statements, coupon books, and standardized loan applications,” and not

to “the affirmative misconduct alleged in the instant matter.” Appx59–60.

That assertion is impossible to square with § 1098g’s broad and unqualified

text, which preempts “any disclosure requirements of any State law” and thus cannot

reasonably be limited only to written disclosures on “highly prescribed standardized

forms” like “billing statements, coupon books, and standardized loan applications.”

See Ali, 552 U.S. at 219 (“Read naturally, the word ‘any’ has an expansive meaning,

that is, ‘one or some indiscriminately of whatever kind.’”) (internal citations

omitted). And it fundamentally misconstrues Chae in any event. To the extent Chae

found that the plaintiffs’ other claims fell outside the scope of § 1098g, it wasn’t

because the alleged misrepresentations weren’t contained in “highly prescribed

standardized forms,” but because they did not implicate disclosure requirements at

all. Instead, as Chae elsewhere explained, those claims challenged the substantive

validity of the loans Sallie Mae issued—in particular, by claiming that “Sallie Mae’s

failure to use the installment method [of calculating interest] conflicts with the

FFELP statutes and regulations, offends the terms of the loan documents and

otherwise violates California law” and that “California law prohibits Sallie Mae

from charging late fees, at least where Sallie Mae also charges daily simple interest.”

Chae, 595 F.3d at 940. Those claims weren’t about disclosures, but instead were
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focused on substantive loan characteristics—disclosed or not, misrepresented or

accurately described—that were allegedly unlawful. It thus is hardly surprising that

Chae analyzed them under conflict-preemption principles (where it found them

preempted by the HEA’s manifest objective of ensuring uniformity in federal student

loan programs) rather than under § 1098g’s express preemption clause. Chae thus

provides no support for the district court’s conclusion that when Congress preempted

“any disclosure requirements of any State law,” it in fact meant to preempt states

only from obligating federal loan servicers to provide additional written disclosures

on “highly prescribed standardized forms.” Appx59.

To the extent there is any doubt about the proper construction of § 1098g,

ED’s position on this matter resolves it. As the Agency charged with administering

the HEA, ED has expressed its authoritative view that § 1098g’s scope is not limited

to formal, written communications to borrowers, or to disclosure requirements that

would directly conflict with (rather than merely supplement) other federally

authorized or mandated disclosures:

As a federal district court recently explained, “Congress intended
[Section] 1098g to preempt any State law requiring lenders to reveal
facts or information not required by Federal law.” Federal law provides
a carefully crafted disclosure regime specifying what information must
be provided in the context of the Federal loan programs. The
Department interprets “disclosure requirements” under section 1098g
of the HEA to encompass informal or non-written communications to
borrowers as well as reporting to third parties such as credit reporting
bureaus.
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83 Fed. Reg. at 10,621 (internal citations omitted; alteration in original). That

position faithfully applies § 1098g’s plain text and warrants deference from this

Court. See Chae, 593 F.3d at 949 (“Where, as here, an agency’s course of action

indicates that the interpretation of its own regulation reflects its considered views . .

. we have accepted that interpretation as the agency’s own, even if the agency set

those views forth in a legal brief.”) (quotations and citation omitted).

Heeding ED’s guidance, other courts across the country have held that §1098g

preempts state-law claims regardless of whether the alleged non-disclosures were

contained in written forms or made orally to borrowers. For example, in Lawson-

Ross v. Great Lakes Higher Education Corp., plaintiffs brought various “common

law and state law claims relating to misrepresentation in their loan repayment

statuses against [loan servicer] Great Lakes” during oral communications with

borrowers. No. 1-17-CV-253-MW/GRJ, 2018 WL 5621872, at *2 (N.D. Fla. Sept.

20, 2018). Even though the plaintiffs’ restyled non-disclosure claims were not based

on challenges to written or standardized forms, the district court found ED’s position

to be “persuasive,” “due deference,” and directly on point: “[ED] interprets Section

1098g’s ‘disclosure requirements’ language ‘to encompass [loan servicers’] informal

or non-written communications to borrowers,’” and “explains that the preemptive

scope of Section 1098 extends to ‘State servicing laws attempt[ing] to impose new
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prohibitions on misrepresentation or the omission of material information.” Id. at

*3 (citing 83 Fed. Reg. at 10,621) (alterations and emphasis in original).

And even without relying on ED’s position, the Seventh Circuit recently

accepted this very proposition—expressly rejecting the plaintiff’s “effort to

distinguish between disclosures on standardized origination and billing forms and

communications with struggling borrowers about their repayment options.” Nelson,

2019 WL 2636822, at *7. Instead, it found that Nelson’s allegations that her loan

servicer “did not appropriately inform her of her repayment plan options” were

“exactly” the type of claims that § 1098g expressly preempts. Id.

While Nelson went on to hold that some of the plaintiffs’ other “affirmative

misrepresentation” claims could proceed, id. at *8, it warned that the case should not

“become a vehicle for state law to impose new disclosure requirements,” id. at *9

(emphasis added). In particular, the Nelson court held that the loan servicers’alleged

statements “about its expertise and its devotion to borrowers’ best interests” might

not fall within § 1098g’s preemptive scope. Id. at *8. It reasoned that such claims

are permissible because “Great Lakes chose to make [those statements] voluntarily,

not because federal law required them” and because Great Lakes “could have

avoided these claims by remaining silent.” Id.

That is no help to the Commonwealth here. While the Complaint notes that

Navient’s website stated “If you’re experiencing problems making your loan
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payments, please contact us. Our representatives can help you by identifying options

and solutions, so you can make the right decision for your situation,” Appx130 ¶ 108,

that statement (in contrast to the duties assumed in Nelson) merely parrots what

federal law elsewhere requires: that loan servicers encourage borrowers to contact

them by disclosing “the loan servicer’s address and toll-free phone number for

payment and billing error purposes” and providing a link to ED’s website “to obtain

a more detailed description of the repayment plans, and directions for the borrower

to request a change in repayment plan.” 20 U.S.C. § 1083(e)(1)(H), (I). ED’s

website, in turn, encourages borrowers to “contact your loan servicer if you have any

questions” about repayment plans,5 and states that “[a] loan servicer will help you

manage the repayment of your federal student loans[.]”6 In contrast to Nelson,

Navient thus did not stray from the federal safe harbor: It has simply paraphrased

ED’s basic definition of what loan servicers do (they help borrowers manage

repayment) and repeated ED’s own advice to borrowers (call your servicer if you

have questions or problems).

5 U.S. Department of Education, How to Repay Your Loans – Understanding
Repayment – Repayment Plans – Income-Driven Plans (December 15, 2015),
https://tinyurl.com/y3cg6lm9 (last visited July 23, 2019).

6 U.S. Department of Education, Loan Servicers,
https://studentaid.ed.gov/sa/repay-loans/understand/servicers (last visited July 23,
2019).
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In any event, we respectfully disagree with Nelson’s holding that the allegedly

voluntary nature of such statements somehow removes them from § 1098g’s

prohibition against the enforcement of “any disclosure requirements of any State

law.” 20 U.S.C. § 1098g. Whether such statements are voluntary or not, state

consumer protection laws are the exclusive vehicle for making them actionable—

and the plaintiff’s state-law consumer fraud claims thus seek to enforce disclosure

requirements that are expressly preempted by the plain language of § 1098g. See

Am. Airlines, Inc. v. Wolens, 513 U.S. 219, 228 (1995) (holding that state consumer

fraud act claims challenging an airline’s voluntarily assumed frequent flyer program

terms were covered by a federal preemption clause that barred states from enforcing

“any law, rule, regulation, standard, or other provision” relating to airline rates,

routes, and services). While Nelson appropriately determined that the core claims at

issue in both that case and here are preempted, we respectfully submit that it erred

in allowing a narrow subset of the claims at issue there to proceed. Again, however,

this Court need not reach that issue given the differences between the claims in these

two cases.

At bottom, the Commonwealth’s Complaint makes clear that it is seeking to

enforce disclosure requirements in direct contravention of § 1098g. Its claims thus

are expressly preempted either as (i) “failure to disclose” claims or (ii) “restyled

improper-disclosure claims.” Chae, 593 F.3d at 943. Because the gravamen of all
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of these claims is that Navient should have made alternate or additional disclosures,

§ 1098g expressly preempts Counts II and IV. This Court should vacate the district

court’s order and remand with instructions to dismiss these claims.

B. The Commonwealth’s State-Law Loan-Servicing Claims Are Also
Impliedly Preempted Because They Directly Conflict With
Congress’s Goal of Nationwide Uniformity.

Even if § 1098g does not expressly preempt Counts II and IV, ordinary

conflict-preemption principles bar them. See Geier v. Am. Honda Motor Co., 529

U.S. 861, 869–70 (2000) (holding that the presence of an express preemption clause

does not preclude “the ordinary working of conflict preemption principles”).

Whether or not Congress has enacted an express preemption clause, state laws are

preempted if they “stand[] as an obstacle to the accomplishment and execution of

the full purposes and objectives of Congress.” Crosby v. Nat’l Foreign Trade

Council, 530 U.S. 363, 373(2000) (quoting Hines v. Davidowitz, 312 U.S. 52, 67

(1941)). That is so here.

As Chae recognized, the HEA manifestly seeks to establish “clear, uniform

standards” for federal loan programs that would apply nationwide. 593 F.3d at 944.

As detailed earlier, the HEA’s plain language requires ED both to “prescribe

standardized forms and procedures,” 20 U.S.C. § 1082(l)(1)(D)–(F) (emphases

added), and to devise “additional methods of simplifying and standardizing the

administration of the programs,” id. § 1082(l)(4) (emphasis added). Accordingly,
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“Congress’s instructions to [ED] on how to implement the student-loan statutes carry

this unmistakable command: Establish a set of rules that will apply across the board.”

593 F.3d at 945. ED has done exactly that. Its regulations govern virtually every

aspect of the federal loan process, including permissible charges, see 34 C.F.R.

§§ 682.202, 685.205; repayment plans, see id. §§ 682.209, 685.208; the availability

of deferments and forbearances for borrowers in repayment, see id. §§ 682.210-11,

685.204-05; and due diligence in loan servicing, see id. § 682.208.

Yet, “were the law to indulge the [Commonwealth’s] state law claims, and

thereby to endorse the possibility of similar claims being asserted under varying state

laws in each of the fifty states, it would impair and threaten the efficacy of the federal

lending effort for students.” Chae, 593 F.3d at 945. Thus, allowing the

Commonwealth’s state-law claims to proceed would undoubtedly “pose[] an

obstacle to the uniform implementation of the FFELP sought by Congress.” Id. at

950. This is precisely why the Ninth Circuit found similar state-law claims impliedly

preempted in Chae. See id. at 943–50. Indeed, this case is even more

straightforward than Chae because the Commonwealth’s lawsuit is designed to

displace the highly reticulated federal requirements set forth in ED’s regulations.

As noted previously, ED’s regulations detail precisely when, where, and how

loan servicers like Navient are supposed to disclose the information at issue in this

case to borrowers, supra at 8–14—and specifically declined to implement the
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Mitchell Memorandum’s recommendation that servicers be obligated to disclose

IDR options during oral communications with borrowers in the pre-default period.

Supra at 18–19. This lawsuit takes direct aim at ED’s refusal to impose those

requirements, and thus seeks to use state law precisely because the Commonwealth

disagrees with the responsible federal agency’s policy choices. Indeed, after ED

withdrew the Mitchell Memorandum, Attorney General Shapiro charged that “[b]y

revoking these critical protections, the Department has abdicated its responsibility

to student loan borrowers.”7 And when this lawsuit was filed shortly thereafter, he

announced that “If Congress and the Trump Administration won’t stand up to protect

student borrowers, I will.”8 Against that backdrop, there can be no question that the

Complaint represents a frontal assault on the uniformity of the federal statutory

regime and the policy choices embodied in ED’s nationwide regulatory framework.

The district court nonetheless expressed doubt that uniformity is in fact a goal

of the HEA, and asserted in any event that “prohibiting unfair or deceptive conduct

7 Office of the Attorney General of Massachusetts, Multistate Letter to Secretary
DeVos re: Revocation of Student Loan Borrower Protections (Apr. 24, 2017),
https://www.attorneygeneral.gov/wp-content/uploads/2018/01/Multistate-Letter-to-
Sec.-DeVos-4.24.17.pdf (last visited July 22, 2019).

8 Office of the Attorney General of Pennsylvania, Attorney General Shapiro and
Bipartisan Coalition of 30 AGs Urge Congress to Maintain State Oversight of
Student Loan Industry (Mar. 15, 2018), https://www.attorneygeneral.gov/taking-
action/press-releases/attorney-general-shapiro-and-bipartisan-coalition-of-30-ags-
urge-congress-to-maintain-state-oversight-of-student-loan-industry/ (last visited
July 22, 2019).
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in the operation of [ED loan] programs that is not explicitly permitted by the HEA”

would not “harm the goal of uniformity.” Appx64. It ultimately held that

“[f]ollowing Navient’s line of argument would require the Court to find that the HEA

imposes an expansive and unsupported level of preemption that would reach the

level of field preemption, which courts interpreting the HEA have rejected.” Id.

That is incorrect. Navient has never claimed that any and all state-law claims

regarding federal student loans are preempted, but instead that allowing fifty

different States to impose a patchwork quilt of disclosure obligations on loan

servicers (even if limited to oral disclosures outside the context of standardized loan-

related forms) (A) would undermine Congress’s intent that such disclosures be

uniform and (B) disrupt the balance ED deliberately struck in determining what,

when, and how loan servicers should communicate such information to borrowers.

The Commonwealth’s own public statements make it abundantly clear that, at

bottom, this litigation is the result of a fierce political disagreement with the federal

government’s administration of these inherently federal programs. The appropriate

place to resolve that disagreement is in Congress, not the courts—and the State’s

attempt to interfere in the administration of these federal programs threatens the

uniformity that ED has for more than a decade asserted as a core objective of its

regulatory approach. See, e.g., Br. of Pl.-Intervenor-Appellee United States, Chae v.

Case: 19-2116     Document: 003113300236     Page: 55      Date Filed: 07/23/2019



45

SLM Corp., 2009 WL 2444650 (9th Cir., filed Feb. 26, 2009); 83 Fed. Reg. at

10,620–21 (describing the history of ED’s position since 1990).

II. The CFPA Does Not Permit State Attorney General Copycat Actions.

“The CFPB is the primary enforcer of the CFPA,” Navajo Nation v. Wells

Fargo & Co., 344 F. Supp. 3d 1292, 1307 (D.N.M. 2018), and its purpose is to

“enforce[] Federal consumer financial law . . . consistently.” 12 U.S.C. § 5511(b).

When the CFPB files a lawsuit, its action by definition is “intended to represent the

interests of all consumers nationwide,” Navajo Nation, 344 F. Supp. 3d at 1307–08,

and once the CFPB has filed suit, any later-filed, materially indistinguishable claims

brought by a state attorney general are both unnecessary (because they cannot

achieve something different from the CFPB’s antecedent lawsuit) and legally

improper under the CFPA—as the statute’s text, structure, and objectives reflect.

Despite the pendency of the CFPB’s own CFPA lawsuit against the same

defendants, for the same alleged misconduct, on behalf of the same nationwide class

of borrowers, see CFPB v. Navient Corp., et al., No. 3:17-CV-101 (M.D. Pa., filed

Jan. 18, 2017), the district court nonetheless held that the Commonwealth could

pursue its copycat CFPA claims (Counts III, V, VII, and IX) under 12 U.S.C.

§ 5552(a). That was error.
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A. Copycat suits are fundamentally incompatible with the CFPA’s text
and structure.

We of course acknowledge that § 5552(a) begins by authorizing “the attorney

general (or the equivalent thereof) of any State [to] bring a civil action . . . to enforce

provisions of this title.” But “[i]t is a fundamental canon of statutory construction

that the words of a statute must be read in their context and with a view to their place

in the overall statutory scheme.” Davis v. Mich. Dep’t of Treasury, 489 U.S. 803,

809 (1989). Indeed, the meaning of a particular statutory subsection “is often

clarified by the remainder of the statutory scheme . . . because only one of the

permissible meanings produces a substantive effect that is compatible with the rest

of the law.” United Sav. Ass’n of Tex., 484 U.S. at 371. Here, the remainder of

§ 5552 leaves no doubt that Congress did not intend to authorize state attorneys

general to pursue copycat CFPA claims like the one at issue here.

1. Copycat suits are inconsistent with the CFPA’s pre-suit
notice provisions.

First, permitting copycat claims conflicts directly with the limitations set forth

in § 5552. Indeed, after initially granting state attorneys general a general right to

file CFPA claims in § 5552(a), the CFPA immediately subjects that general grant of

authority to a crucial limitation: It provides that “[b]efore initiating any action . . .

as authorized by subsection (a),” the relevant state attorney general “shall timely

provide a copy of the complete complaint to be filed and written notice describing
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such action or proceeding to the [CFPB].” 12 U.S.C. § 5552(b)(1)(A). The statute

then identifies the purpose of this advance-notice requirement: In addition to

requiring the state attorney general to detail “the alleged facts underlying the

proceeding,” id. § 5552(b)(1)(C)(ii), it requires the state attorney general to address

“whether there may be a need to coordinate the prosecution of the proceeding so as

not to interfere with any action, including any rulemaking, undertaken by the

[CFPB],” id. § 5552(b)(1)(C)(iii) (emphasis added).

That limitation, and the goals it manifestly seeks to foster, in turn underscore

that state-sponsored CFPA claims are intended solely to address factual allegations

and legal theories (i) about which the CFPB might not have been unaware, or

(ii) which, at the very least, are not already subject to a pending CFPB lawsuit. After

all, providing the requisite notice would serve no meaningful purpose if the CFPB

already knows the relevant facts and already has filed its own lawsuit under the

CFPA. Where a state attorney general simply cribs its factual allegations from a

complaint the CFPB previously filed, notifying the CFPB of “the alleged facts

underlying the proceeding” serves no purpose because the CFPB already will have

conducted its investigation, completed its administrative proceedings, and chosen to

proceed in court. Id. § 5552(b)(1)(C)(ii). Further, in cases where the CFPB already

has filed suit, it would serve no purpose to require the attorney general to address

“whether there may be a need to coordinate the prosecution of the proceeding so as
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not to interfere with any action, including any rulemaking, undertaken by the

[CFPB].” Id. And when the CFPB has decided to pursue a materially

indistinguishable action on its own, there is no possibility that copycat claims would

interfere with pending regulatory actions (such as a pending investigation) about

which the attorney general might have been unaware and which indeed might be

jeopardized by the filing of a state attorney general’s action under the CFPA—for

instance, by chilling either continued or potential cooperation by a company that is

under investigation by the CFPB.

The district court nonetheless reasoned that this limitation expressly

contemplates that state attorneys general might file copycat lawsuits because it

references potential interference with ‘“any action . . . undertaken by the Bureau’”

and because the term “action” could be construed as covering antecedent litigation

filed by the CFPB. Appx46 (quoting 12 U.S.C. § 5552(b)(1)(C)). But as the statute’s

embedded reference to “rulemaking” proceedings helps clarify, the intent of this

provision is to protect ongoing regulatory proceedings—not civil litigation. And,

again, where the CFPB already has filed its own materially indistinguishable claims,

against the very same defendants, arising from the very same factual allegations,

there is no conceivable way in which the filing of a copycat lawsuit would interfere

with the CFPB’s action in any event.
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The district court did not deny either of these commonsense observations.

Instead, it hypothesized that even if the required notice would not alert the CFPB to

any additional facts and could not interfere with the CFPB’s ongoing prosecution of

its own litigation, it at least would serve the purpose of “provid[ing] the CFPB with

an opportunity to advise the state, perhaps with lessons learned from its own

experience in the concurrent action.” Appx46. But that manifestly is not the purpose

Congress had in mind when it required state attorneys general to notify the CFPB of

a potential CFPA action. As the text of § 5552(b)(1)(C)(iii) instead makes clear, the

pre-suit consultation requirement is to ensure that the state’s CFPA litigation will

“not . . . interfere with” the CFPB’s ongoing regulatory proceedings—not so that the

CFPB, already preoccupied with the pursuit of its own claims, can help the state do

a better job pursuing copycat claims that, by definition, cannot achieve anything that

the CFPB’s own lawsuit cannot achieve, no matter how well the state litigates its

copycat claims. Without belaboring the point, the district court cannot legitimately

salvage a role for § 5552(b)(1)(C)(iii) by ascribing to it a purpose other than the one

Congress itself gave it. The fact that the court struggled to rationalize

§ 5552(b)(1)(C)(iii)’s pre-suit notice requirement only underscores that permitting

copycat claims is fundamentally inconsistent with the remaining statutory structure.
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2. Copycat suits are inconsistent with the CFPA’s intervention
provisions.

Beyond conflicting with § 5552’s pre-suit notice requirement, copycat claims

like the Commonwealth’s run afoul of yet another subsection of § 5552—namely, its

authorization for the CFPB to intervene as a party-plaintiff in any state-initiated

CFPA litigation. 12 U.S.C. § 5552(b)(2)(A). That authorization makes perfect sense

where the CFPB has not filed its own suit, since state-sponsored CFPA claims

necessarily implicate subject matter that otherwise falls within the CFPB’s purview

and the CFPB has an obvious interest in ensuring that its voice is heard. Where the

CFPB already has filed materially indistinguishable claims, however, its voice will

be heard on the matters implicated in the state’s copycat litigation—perhaps, as in

this case, months or years before the state even walks into court. Authorizing the

CFPB to intervene in these circumstances thus serves no useful purpose, and

conflicts with the rule that “every clause and word of a statute” must be given effect.

Duncan v. Walker, 533 U.S. 167, 174 (2001) (internal quotation marks and citations

omitted).

It also would run headlong into the rule against claim-splitting—the

longstanding bar against having a single party-plaintiff simultaneously maintain two

actions against the same defendant(s). See, e.g., Walton v. Eaton Corp., 563 F.2d 66,

70 (3d Cir. 1977) (en banc) (“[I]t is clear that [a plaintiff] ha[s] no right to maintain

two separate actions involving the same subject matter at the same time in the same
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court and against the same defendant.”). Construing § 5552(a) to permit state

copycat lawsuits would create a direct conflict between (A) § 5552(b)(2)(A)’s

authorization for CFPB intervention in the copycat lawsuit as a party-plaintiff and

(B) well-established rules that otherwise would bar the CFPB from acting as a party-

plaintiff in parallel lawsuits.

The district court nonetheless asserted that this problem theoretically might

be avoided if the two lawsuits are consolidated or—tellingly—if the second action

is stayed pending resolution of the prior action. Appx48 (citing Walton, 563 F.2d at

70-71). But that is cold comfort here. Given the nine-month gap at issue in this case

(and the vast disparity in the respective procedural postures of the CFPB lawsuit and

the Commonwealth’s lawsuit, which only has swelled in the nearly two years since

the Commonwealth filed its copycat claims), consolidation is a practical

impossibility. And suggesting that these problems can be resolved by staying the

second action until the first action concludes only underscores Navient’s central

contention: that copycat claims literally serve no point, because the CFPB’s first-

filed suit is where all the action is. Indeed, the district court recognized that a

resolution of the first action would have res judicata effect in the second action.

Appx48 (citing Walton, 563 F.2d at 71 n.4). The statute’s authorization for CFPB

intervention in copycat litigation thus makes no sense—which, of course, explains

why the CFPB has not intervened in the Commonwealth’s lawsuit.
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B. Copycat suits waste judicial resources and create inconsistency.

Copycat claims that target the same defendants, for the same alleged

misconduct, on behalf the same consumers not only fail to serve any practical

purpose; they come with serious costs, including wasted judicial resources and the

risk of inconsistent decisions—which itself is in tension with Congress’s demand

that the CFPA be enforced “consistently” by the CFPB. 12 U.S.C. § 5511(a). These

principles explain why the only court that has addressed this issue before now held

that copycat claims are not permitted. In Navajo Nation, the CFPB entered into a

consent decree with the defendant, and the Navajo Nation thereafter brought claims

that paralleled the ones subject to the consent decree. 344 F. Supp. 3d at 1302. As

the district court recognized in that case, however, “[t]he Nation is not an individual

plaintiff, but it asserts the same public interest already protected by the CFPB

Consent Order.” Id. at 1307 (emphasis added). And while the court acknowledged

(as Navient has here) that § 5552(a) itself “does not specifically prohibit successive

enforcement actions,” the primacy of the CFPB’s role in enforcing the CFPA and the

fact that “the CFPB is intended to represent the interests of all consumers

nationwide” ultimately precluded the Nation from pursuing its copycat claims. Id.

at 1307–08.

The district court in this case did not disagree that copycat litigation cannot

achieve anything that the CFPB’s previously filed lawsuit could not achieve (or offer
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any rationale for allowing such copycat claims to proceed). Instead, the district court

concluded that the CFPA should not be read as precluding copycat litigation simply

because, in contrast to other statutes, it did not do so expressly in § 5552(a).

Appx50–51 (citing Russello v. United States, 464 U.S. 16, 23 (1983)). But for the

reasons previously explained, Congress did not need to specify that fact in § 5552(a)

because the surrounding text, structure, and context of § 5552 elsewhere made clear

that there is no reason to permit copycat claims that would tax judicial resources and

burden the parties to existing litigation without producing any conceivable benefit.

This is a case in point: The Middle District of Pennsylvania is presently considering

two identical cases, which are proceeding separately through discovery and

dispositive motions practice—multiplying the burdens on the parties and the court,

to no apparent end. Under these circumstances, it is hard to conceive any reason

why Congress would have authorized the imposition of those burdens.

C. Copycat suits raise serious constitutional concerns.

Finally, construing § 5552 to permit copycat lawsuits raises serious

constitutional questions that ought to be avoided. See Ashwander v. Tenn. Valley

Auth., 297 U.S. 288, 348 (1936) (Brandeis, J., concurring) (“When the validity of an

act of the Congress is drawn in question, and even if a serious doubt of

constitutionality is raised, it is a cardinal principle that this Court will first ascertain
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whether a construction of the statute is fairly possible by which the question may be

avoided.”).

First, copycat claims raise difficult issues under the Take Care Clause. The

Constitution vests the President alone with “[t]he executive Power” and with the

duty to take care the laws are faithfully executed. U.S. Const. art. II, §§ 1, 3; see

also Myers v. United States, 272 U.S. 52 (1926). As such, the President must have

“sufficient control” over those who enforce federal law. Morrison v. Olson, 487 U.S.

654, 696 (1988). Interpreting § 5552 as permitting 50 state attorneys general to

enforce federal law blows through the Constitution’s limits. See Free Enter. Fund v.

Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 492–93 (2010) (holding dual

layers of for-cause employment protections unconstitutionally limit presidential

control). It is self-evident that if § 5552 permits copycat lawsuits, it would allow at

least 50 different state attorneys general to enforce federal law independent of the

President (or any other federal official), who have no power to control the myriad

litigation decisions that state attorneys general might make in seeking to enforce

federal law.

Second, construing § 5552 to permit copycat claims also raises significant

Appointments Clause concerns. U.S. Const. art. II, § 2; see also PA Br. ISO Opp’n

to Navient’s MTD at 10 (Dkt. 25) (“The states in effect were fully deputized to

pursue CFPA claims. . . .”) (emphasis added). An individual is considered an
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“Officer of the United States” and thus is subject to the constitutional limits set forth

in the Appointments Clause if he or she (i) holds “a continuing office established by

law” and (ii) exercises “significant discretion” in the enforcement of federal law.

Lucia v. S.E.C., 138 S. Ct. 2044, 2053 (2018). Even limited power to enforce federal

law is sufficient to create at least an “‘inferior’ officer in the constitutional sense.”

Morrison, 487 U.S. at 672.

In the copycat claim context, state attorneys general perform a much broader

and ongoing role than the special prosecutor found to be an “Officer of the United

States” in Morrison. And while Morrison ultimately held that appointment of a

special prosecutor did not violate the Appointments Clause, it also emphasized that

the Court did “not mean to say that Congress’ power to provide for interbranch

appointments of ‘inferior officers’ is unlimited.” Id. at 675. Here, these limitations

would be severely tested if § 5552 is read to permit copycat claims. Indeed, under

the Commonwealth’s theory, state attorneys general would have ongoing,

discretionary power to enforce a broad range of federal consumer financial

protection laws in a manner that is fully independent of duly appointed federal

officers. However, state attorneys general have not been appointed by the President,

courts of law, or the head of a department. See U.S. Const. art. II, § 2 (“Congress

may by law vest the appointment of such inferior officers, as they think proper, in

the President alone, in the courts of law, or in the heads of departments.”).
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Taken together, the potential constitutional concerns raised by copycat suits

buttress the already-strong textual and structural evidence that Congress did not

intend to permit them under § 5552. The Court can, and should, avoid these

constitutional issues by construing the statute in according with its text and

structure—which together makes clear that copycat claims are neither contemplated

nor authorized and thus should not be allowed. As such, the district court erred as a

matter of law in failing to dismiss these claims.
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CONCLUSION

For the reasons set forth above, this Court should reverse the district court’s

order denying Navient’s motion to dismiss the Commonwealth’s complaint, and

should direct the district court to grant that motion both as to Counts II and IV (as

preempted by federal law), and as to Counts III, V, VII, and IX (as impermissible

copycat CFPA claims).
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