
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 
No. 5:10-25-FL 

 
 
SAS INSTITUTE, INC.,  ) 
      ) 
  Plaintiff,  ) 
      ) 
v.      )  MEMORANDUM OPINION 
      )  AND ORDER 
WORLD PROGRAMMING LIMITED, ) 
      ) 
      ) 
  Defendant.  ) 
 
 

 Pending before the court is plaintiff’s motion for entry of 

judgment, including treble damages or punitive damages to be 

elected upon enforcement.  (Doc. No. 540).  For those reasons 

stated herein, the motion is GRANTED in part and DENIED in part.  

 I. Background 

 On September 22, 2015, the instant action went to trial on 

three claims asserted by plaintiff:  (1) damages for defendant’s 

breach of the SAS Learning Edition License Agreement,1 (2) 

fraudulent inducement by WPL obtain the SAS Learning Edition 

license, and (3) unfair and deceptive trade practices as 

prohibited by North Carolina General Statute § 75-1.1, pursuant 

																																																								
1 The court previously entered summary judgment in favor of 
plaintiff on its claim for breach of contract.  (Doc. No. 296).  
As a result, the only issue for the jury on this claim was a 
calculation of the damages owed to plaintiff. 
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to plaintiff’s fraudulent inducement claim.  After a two-and-a-

half week trial, the jury rendered its verdict, finding that:  

(1) defendant’s breach of the SAS Learning Edition license 

agreement damaged plaintiff in the amount of $26,376,635; (2) 

defendant fraudulently induced plaintiff to enter into the 

license agreement and this fraudulent inducement damaged 

plaintiff in the same amount; and (3) defendant’s fraudulent 

inducement occurred in or affected commerce and constituted the 

proximate cause of plaintiff’s injury, again resulting in 

damages in the same amount.  (Doc. No. 517).  The jury further 

awarded plaintiff $3,000,000 in punitive damages on its 

fraudulent inducement claim.  Id. 

 Plaintiff seeks three things in the instant motion:  (1) 

that the court’s judgment order treble the jury’s award of 

damages pursuant to North Carolina General Statute § 75-16; (2) 

that, for purposes of enforcement in the United Kingdom, where 

defendant is based, the judgment clearly specify which damages 

were awarded with respect to each claim and clearly 

differentiate compensatory damages from non-compensatory 

damages; and (3) that the court permit plaintiff to defer its 

election of remedies between punitive damages and trebled 

damages until the time of enforcement.  In support of its 

motion, plaintiff argues that treble damages are permitted under 

North Carolina law and that a clear differentiation between 
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compensatory and non-compensatory damages “will be helpful to 

any U.K. court seeking to determine issues regarding execution 

of the judgment.”  (Doc. No. 541 at 5).  Plaintiff further 

contends that the court should allow it to defer its election of 

remedies until the time of execution, citing a “complicated” 

process of enforcing judgments in the U.K., and argues that 

defendant will not be prejudiced by an election delay.  (Doc. 

No. 541 at 6). 

 In its response, defendant appears to concede plaintiff’s 

first two requests, but vehemently denies that plaintiff’s delay 

in electing remedies will not result in any prejudice.  

Defendant contends that North Carolina law requires plaintiff to 

make its election at the time of judgment, rather than at the 

time of enforcement. 

 II. Discussion 

 A. Treble Damages and Specified Compensatory and  
  Non-Compensatory Damages 
 
 The jury found in favor of plaintiff on its third claim, 

that defendant violated the Unfair or Deceptive Trade Practices 

Act (“UDTPA”) and, as a result, treble damages are warranted.  

Under North Carolina law, a plaintiff who proves a UDTPA 

violation and is awarded damages is entitled to “treble the 

amount fixed by the verdict.”  N.C. Gen. Stat. § 75-16 (2015).  

See also Belk, Inc. v. Meyer Corp., 679 F.3d 146, 165 (4th Cir. 
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2012).  The court has no discretion in this area--once a 

plaintiff has established a UDTPA violation and resulting 

damages, the court “must automatically treble the damages.”  S. 

Atl. Ltd. P’ship of Tenn. et al. v. Riese et al., 284 F.3d 518, 

529 n.13 (4th Cir. 2002) (citing Marshall v. Miller, 276 S.E.2d 

397, 402 (N.C. 1981)).  Therefore, the judgment will treble 

plaintiff’s damages for defendant’s violation of the UDTPA and 

this portion of plaintiff’s motion is GRANTED. 

 Furthermore, the court finds that a clear demarcation 

between compensatory and non-compensatory damages will aid in 

the execution of this judgment.  Under Section 5 of the United 

Kingdom Protection of Trading Interests Act of 1980, “no court 

in the United Kingdom shall entertain proceedings at common law 

for the recovery of any sum payable” under a judgment “for 

multiple damages.”  Protection of Trading Interests Act, 1980, 

c. 11, § 5(2)(a) (Eng.).  “Multiple damages” includes “a 

judgment for an amount arrived at by doubling, trebling or 

otherwise multiplying a sum assessed as compensation for the 

loss or damage sustained by a person in whose favour the 

judgment is given.”  Id. at § 5(3).  An explicit differentiation 

between the jury’s award of compensatory damages in this case, 

prior to trebling--$26,376,635 on each of plaintiff’s three 

claims--from the jury’s award of $3,000,000 in punitive damages 

will not prejudice defendant because it accurately reflects the 
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jury’s award.  A judgment structured in this fashion likely will 

aid a U.K. court when plaintiff attempts to enforce this award.  

Accordingly, this portion of plaintiff’s motion is GRANTED, as 

well, and this ruling will be reflected in the court’s final 

judgment order.	

  B. Delayed Election of Remedies 

 Delayed election of remedies is not warranted in this case.  

The plain language of North Carolina law requires a party that 

receives a punitive damages award in addition to any other 

remedy to elect between those remedies prior to judgment.  N.C. 

Gen. Stat. § 1D-20 (2015) (“A claimant must elect, prior to 

judgment, between punitive damages and any other remedy pursuant 

to another statute that provides for multiple damages.”).  The 

court finds no reason to disregard the statute in this case. 

 Furthermore, plaintiff’s proposed delayed election would 

unfairly prejudice defendant, as defendant has a right to know, 

at the time of judgment, the amount which it owes to plaintiff.  

As courts in North Carolina have held previously, “[a] judgment 

must be definite.”  Gibson v. Cent. Mfrs. Mut. Ins. Co., 62 

S.E.2d 320, 322 (N.C. 1950).  Plaintiff should not have the 

advantage of gauging a U.K. court’s (or any other court’s) 

willingness or unwillingness to award certain types of damages 

before electing its remedy.  Defendant has lost; it has a right 

to know exactly what it has lost. 
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 Plaintiff argues that the North Carolina statute requiring 

elections be made at the time of judgment is merely a procedural 

rule, one that the court need not follow under the choice of law 

analysis outlined in Erie Railroad Company v. Tompkins, 304 U.S. 

64 (1938).  In support of this position, plaintiff cites to 

Homeland Training Center, LLC v. Summit Point Automotive 

Research Center, et al., 594 F.3d 285 (4th Cir. 2010).  In 

Homeland Training, the district court ruled that, as a matter of 

West Virginia law, the plaintiff’s original decision to seek 

specific performance of a contract precluded it from later 

seeking monetary damages after it became clear that there was no 

prospect of salvaging the contract.  Id. at 288.  The Fourth 

Circuit vacated this holding, finding that “a plaintiff may seek 

specific performance at the outset of his breach of contract 

action and later change his mind and ask for damages instead.”  

Id. at 294.  In a footnote, Judge Wilkinson observed that this 

sequencing component of the election of remedies doctrine likely 

would qualify as procedural, rather than substantive for 

purposes of an Erie analysis.  Id. at 293 n.1.  But, because the 

parties did not raise the issue and because federal law produced 

the same result, the court declined to rule upon it.  Id. 

 But the issue confronting the Fourth Circuit in Homeland 

Trading is not the issue before this court.  Homeland Trading 

centered upon election of remedies during the course of 
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litigation, rather than the election of remedies after a 

determination of liability.  As a result, Homeland Trading is 

not as persuasive as plaintiff argues. 

 Furthermore, even if the court determined that the election 

of remedies issue qualified as procedural, rather than 

substantive, the court would nevertheless decline to permit 

plaintiff to delay its election.  Plaintiff has not identified 

any federal law that would permit it to delay its election of 

remedies until the time of enforcement.  Federal Rule of Civil 

Procedure 54(b) permits the court, in multi-claim cases, to 

delay entry of judgment on certain claims and leave entry of 

judgment on other claims for another day.  Fed. R. Civ. P. 54(b) 

(2016).  But even this Rule, imbued with permissive rather than 

mandatory language, allows the court to delay entry of judgment, 

but is silent as to election of remedies within that judgment.  

Having determined that a delayed election would prejudice 

defendant, the court is reluctant to alter the typical sequence 

of events that requires election between damages at the time of 

judgment, rather than at the time of enforcement.  Accordingly, 

this portion of plaintiff’s motion is DENIED.2 

 

																																																								
2 At the court’s hearing on this and other post-trial motions in 
this case, plaintiff indicated that, if the court denied the 
instant motion, it would elect compensatory damages, rather than  
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 III. Conclusion 

For the reasons herein stated, plaintiff’s motion for entry 

of judgment, including treble damages or punitive damages to be 

elected upon enforcement, (Doc. No. 540), is GRANTED in part and 

DENIED in part.  The Clerk is directed to forward a copy of this 

Memorandum Opinion and Order to counsel of record.   

IT IS SO ORDERED on this 17th day of June, 2016. 

      ENTER:  

   

																																																								
(cont’d) 
punitive damages.  The judgment order will accordingly reflect 
this election. 

David  A.  Faber
Senior United States District Judge
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