
Washing Machine Purchaser Class Questions Remanded by U.S. High Court (Apr. 1, 2013) 

By Susan Lasser, J.D. 

In response to a request by Whirlpool Corp. for review of a decision by the U.S. Court of 

Appeals for the Sixth Circuit (In re: Whirlpool Corp. Front-Loading Washer Products Liability 

Litigation, 678 F.3d 409 (6th Cir. 2012)) affirming the certification of a class of Ohio residents 

who alleged that the front-loading washing machines they had purchased contained a design 

defect that prevented the rinsing away of all detergent/fabric softener and the complete draining 

of the laundry drum, the U.S. Supreme Court granted Whirlpool’s petition for certiorari, vacated 

the Sixth Circuit’s judgment, and remanded the case to the appellate court for further 

consideration (Whirlpool Corp.v. Glazer, Dkt. No. 12-322, April 1, 2013) 

Class allegations. The class members alleged that as a result of allegedly accumulating mold in 

the washers at issue, the members experienced unpleasant odors, ruined laundry, and malodorous 

homes. In particular, two of the named class representatives, Gina Glazer and Trina Allison, 

alleged that their washing machines did not prevent or eliminate accumulating residue, which led 

to the growth of mold and mildew in the machines. As certified, the liability class was comprised 

of current Ohio residents who had purchased one of the specified washing machines in Ohio 

primarily for personal, family, or household purposes (and not for resale), and who brought legal 

claims for tortious breach of warranty, negligent design, and negligent failure to warn against 

Whirlpool. Proof of damages was reserved for individual determination. 

Whirlpool’s position and questions presented. According to Whirlpool, this was one of many, 

nearly identical class actions against it and other appliance manufacturers/retailers in which class 

representatives seeking to represent more than 10,000,000 consumers alleged that all high-

efficiency front-loading clothes washers emitted moldy odors due to laundry residue and, 

therefore, were defective. Whirlpool also noted that the class certified in this particular case 

consisted of some 200,000 Ohio residents who had purchased its front-loading washers from 

2001 to the present, even though most of the buyers had not experienced the alleged odor 

problem. Referencing the U.S. Supreme Court’s decision in Wal-Mart Stores, Inc. v. Dukes, 131 

S. Ct. 2541 (2011), Whirlpool argued that the Sixth Circuit’s certification ruling contravened the 

Dukes holding that both named plaintiffs and absent class members must suffer "the same 

injury." 

The questions presented by Whirlpool’s petition were: (1) whether a class may be certified under 

Federal Rule of Civil Procedure 23(b)(3) (relating to class actions) even though most class 

members have not been harmed and could not sue on their own behalf; (2) whether a class may 

be certified without resolving factual disputes that bear directly on the requirements of Rule 23; 

and (3) whether a class may be certified without determining whether factual dissimilarities 

among putative class members give rise to individualized issues that predominate over any 

common issues. 

Damages issue. The High Court cited as a basis for vacating the Sixth Circuit’s ruling its recent 

opinion in Comcast Corp. v. Behrend, 569 U.S. ___ (2013), which held that a class of the cable 

television providers subscribers who alleged that the company’s strategy of concentrating 
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operations within a geographic region violated federal antitrust law was improperly certified 

because the subscribers’ damages model did not allow for a calculation of damages across the 

class. The damages model failed to meet the requirements for the federal rule of civil procedure 

governing class actions (Rule 23) because it would require individual inquiries, the Court 

reasoned. 

The case number is Dkt. No. 12-322.  
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