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A peach grower asserted that the companies’ joint release of a dicamba-resistant soybean and cotton seed
without also selling a safe dicamba-based herbicide predictably caused farmers to illegally use unapproved
dicamba-based herbicides that drifted onto and destroyed his peach orchard.

A federal court in Missouri denied summary judgment favoring Monsanto and BASF Corporation, producers of
herbicide and herbicide-resistant seeds, which had been accused of allowing their products to destroy the peach
orchard of a grower who did not use those products. The court held that the grower produced sufficient testimony
to create a disputed issue of fact as to whether the manufacturers caused the destruction of his peach orchard
and that his claims were not preempted by federal law. Moreover, there was adequate evidence to show that
the two companies were a joint venture and that the design of their products was defective (Bader Farms, Inc. v.
Monsanto Co., December 31, 2019, Limbaugh, S.).

Dicamba is an herbicide that mimics natural plant hormones to kill weeds without harming grasses and grains.
This herbicide can easily become airborne and drift onto other properties. It previously was prohibited by
Environmental Protection Agency (EPA) regulations; however, a safer dicamba herbicide was approved in
2017. Monsanto and BASF Corporation entered into multiple agreements pertaining to the development,
commercialization, and sale of dicamba-resistant seeds and the new, dicamba-based herbicide. Together, the
products were labeled "the Xtend Crop System" by Monsanto and BASF.

After a peach orchard allegedly had been destroyed in 2015 by dicamba-based herbicides used by neighboring
farms, the peach grower filed suit against the two companies, asserting that Monsanto and BASF had jointly
conspired to release a dicamba-resistant soybean and cotton seed in 2015 and 2016 without also selling a safe
dicamba-based herbicide. He also alleged that the availability of dicamba-resistant seed predictably caused
farmers to illegally use unapproved dicamba-based herbicides that drifted onto neighboring farms like his peach
orchard. The destruction caused by illegal herbicide contamination incentivized more farmers to purchase
Monsanto’s dicamba-resistant seeds. This also increased demand for a safer dicamba-based herbicide that was
less likely to drift which was approved by the EPA in 2017. The peach grower’s complaint included claims for
product liability and negligence. In response, the manufacturers moved for summary judgment.

Causation. The court held that the grower produced sufficient testimony to create a disputed issue of fact
as to whether the manufacturers had caused the destruction of his peach orchard by their sale of dicamba-
resistant seeds in 2015 and 2016. While Monsanto argued that there was no evidence proving the allegations,
Monsanto researchers also stated that "the absence of [dicamba] residue is not proof that drift did not occur."
The court found that expert testimony that the peach grower had suffered damage from off-target drifting of
dicamba and witness testimony that neighboring farms were spraying dicamba on Xtend crops was sufficient to
create a disputed issue of fact, the court said. Further, the court held that the issue of whether this damage was
foreseeable by Monsanto and BASF had to be brought to trial.

Preemption. The court also held that the grower’s claims were not preempted by the federal Plant Protection
Act (PPA). The PPA prohibits the interstate movement of "plant pests," i.e., any of eight types of organism
that can directly or indirectly injure, damage, or disease plants and plant products. The PPA also prohibits the
movement of "presumptive plant pests," which are genetically modified organisms (GMOs) created using a
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"plant pest" organism, until the Plant Health Inspection Service ("APHIS") concludes on the basis of scientific
evidence that the presumptive plant pest is not dangerous to plants and plant products. The PPA has an explicit
preemption clause. But one federal appellate court held, and this court agreed, that once APHIS approved a
presumptive plant pest for interstate dissemination, that product falls outside the preemption clause of the PPA.
Here, because APHIS approved the dicamba-resistant seeds and the new dicamba-based herbicide, the claims
were not preempted.

Joint venture. The court found that questions of fact were raised as to the degree of joint control, profit sharing,
and loss sharing between Monsanto and BASF concerning the development and commercialization of the Xtend
Crop System. Missouri courts are disinclined to find that corporations have entered into a joint venture where the
corporate parties created a different business form, except when the corporate parties "actively participat[e] and
shar[e] in the profits hav[e] joint and several control, and hav[e] a duty to share the losses." The agreeing parties
must only intend to enter into agreements that create a joint venture, and do not need specific intent to form a
joint venture. In the instant case, BASF and Monsanto entered into multiple agreements for the development
and commercialization of Xtend crops, including establishing a joint governing body with equal representation
and alternating chairmanship which oversaw multiple joint working groups. This established a question of
fact regarding joint control. Monsanto also made "value share payments" to BASF which, while described as
royalties, were structured to increase as the use of dicamba-resistant seeds increased. While this might not be
enough under Missouri law to indicate profit-sharing within a joint venture, the court found that it raised an issue
of fact. Finally, the requirement of shared losses is not a strict one under Missouri law: an agreement to equally
share some costs with an indemnity provision for intellectual property violations and some torts was not enough
to clarify whether there was loss-sharing or not. Therefore, a question of fact was raised regarding loss-sharing.

Expert testimony. Missouri law requires plaintiffs to present a design expert in order to prevail in a strict liability-
design defect and negligent design claim. The peach grower produced a "causation expert" who testified as to
the chemical volatility of dicamba-based herbicides and its potential effects on plants in neighboring farms. While
Monsanto and BASF argued that the expert was not qualified to testify as to a design defect in the new Xtend
Crop System dicamba-based herbicide, the court held that the herbicide itself was not the main issue here.
Rather, the larger Xtend Crop System was the main issue. Thus, there was no prejudice caused by admitting this
testimony to establish a design defect in that larger system.

Other issues. The court also refused to dismiss the peach grower’s failure to warn claim, for which it will be
necessary for him to show that more extensive warnings would have been heeded by consumers. The grower’s
expert witness would be allowed to testify concerning this claim, the court found, denying the companies’
summary judgment motion and determining that issues concerning punitive damages would be addressed at a
later stage in the proceedings.

The case is No. 1:16cv299-SNLJ (MDL No. 1:18md2820-SNLJ).

Attorneys: Billy R. Randles (Randles and Splittgerber, LLP) for Bader Farms, Inc. Christopher M. Hohn
(Thompson Coburn, LLP) for Monsanto Co. Charles N. Insler (Hepler Broom) for BASFCorp.
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