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Products Liability Law Daily Wrap Up, EXPERT TESTIMONY—CHEMICAL 

PRODUCTS—5th Cir.: Gas station worker’s widow’s expert testimony 

appeal fails, (May 25, 2016) 

By Pamela C. Maloney, J.D. 

The exclusion of expert opinions and reports proffered by a physician and an epidemiologist on behalf of a 

worker who died from acute myeloid leukemia (AML) allegedly caused by his exposure to gasoline products 

containing benzene was affirmed by the U.S. Court of Appeals for the Fifth Circuit based on its finding that the 

district court did not abuse its discretion in ruling that the opinions and reports were unreliable. Without the 

testimony of these experts, the worker’s widow could not prove the causation element of her claims and, 

therefore, the Fifth Circuit also affirmed the grant of summary judgment in favor of the companies that allegedly 

had manufactured, supplied, distributed, and sold the gasoline (Burst v. Shell Oil Co., May 23, 2016, per curiam). 

The decedent had worked at various gas stations from 1958 through 1971, during which time he came into 

regular contact with gasoline that allegedly contained benzene. He was diagnosed with AML in June 2013 and 

died six months later. His wife brought negligence and strict liability claims against a number of companies that 

allegedly had manufactured, supplied, distributed, and sold the gasoline which had been the source of the 

decedent’s benzene exposure, and proffered testimony by two experts in support of her allegations that her 

husband’s regular exposure to gasoline containing benzene caused his AML. 

District court rulings. The district court excluded the general causation testimony proffered by the wife’s first 

expert, a physician certified in occupational and internal medicine, holding that the doctor’s report and opinion 

were unreliable because, among other reasons, he failed to cite any studies specific to gasoline, which was the 

product at issue in the case [see Products Liability Law Daily’s June 10, 2015 analysis]. The district court also 

found the general causation testimony by the wife’s second expert, who was an epidemiologist, unreliable 

because, among other reasons, he failed to examine the substance and disease at issue, and did not exhibit 

statistically significant results [see Products Liability Law Daily’s June 17, 2015 analysis]. Having stricken the 

testimony of both of the wife’s experts, the district court granted summary judgment for the defendants, ruling 

that without expert testimony, she could not prove the causation element of her claims [see Products Liability 

Law Daily’s June 30, 2015 analysis]. 

Fifth Circuit’s decision. Echoing the district court’s conclusion that the proper general causation inquiry was 

whether exposure to gasoline containing benzene can cause AML, because the substance to which the 

decedent allegedly had been exposed was gasoline, not benzene, the Fifth Circuit agreed that the physician’s 

general causation report and testimony left too great an analytical gap between the data he had relied on and 

the opinions he proffered, making his opinions unreliable. As the district court noted, the scientific literature the 

physician had relied upon in preparing his report considered benzene, rather than gasoline containing benzene, 

and the physician made no attempt to demonstrate how benzene-specific studies reliably could support his 

conclusion that gasoline containing benzene could cause AML. Nor did the physician explain or demonstrate 

how he extrapolated his findings with respect to gasoline from the benzene studies. Finally, the physician failed 

to refer to any gasoline-specific literature. In light of the district court’s specific and detailed findings with respect 

to these and other deficiencies in the physician’s opinions, the Fifth Circuit could not conclude from its review of 

the record that the district court erred in excluding his testimony. 

The Fifth Circuit reached a similar conclusion with regard to the general causation reports and opinion of the 

epidemiologist, finding that his report was devoted to benzene exposure, rather than gasoline exposure and, as 

such, was not sufficient to support his opinions as to general causation. Although the epidemiologist did rely on 

some gasoline-specific literature, a number of the studies cited therein did not (1) isolate exposure to gasoline; 

(2) provide exposure metrics; (3) exhibit statistically significant results or indicate a positive association between 

gasoline exposure and AML; and (4) examine specifically AML as opposed to other forms of leukemia. Thus, the 

exclusion of the epidemiologist’s testimony was affirmed. 
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