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Fla. Cir.: Asbestos plaintiff wins $6.9M after retrial ordered over consumer
expectations test jury instruction, (Dec. 6, 2017)
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By John W. Scanlan, J.D.

The daughter of a man who died of malignant pleural mesothelioma was awarded $6.9 million by a Florida jury
in her suit against Union Carbide and other manufacturers and distributors of asbestos products after a Florida
appellate court ordered a new trial in light of the Florida Supreme Court’s holding that the consumer expectations
test could apply in design defect cases. In the original trial, the daughter lost after the trial court allowed her to
present only the risk-utility test to the jury (Font v. Union Carbide Corp., November 28, 2017, Rodriguez, J.).

The daughter alleged that her father’s mesothelioma resulted from exposure to Union Carbide SG-210 asbestos
in joint compound and spray products manufactured and distributed by the other defendants. In the original
trial, the court did not allow her to present the standard jury instruction regarding the consumer expectations
test, agreeing with Union Carbide’s argument that recent appellate court decisions meant that the risk-utility
test was the only standard that could be submitted for a design defect claim. The jury subsequently found for
Union Carbide, and the verdict was affirmed on appeal. In 2015, while her appeal was pending before the Florida
Supreme Court, a state appellate court held in Union Carbide v. Aubin (Aubin II) that the consumer expectations
test could apply to design defect claims. As a result, the court quashed its contrary decision in Aubin I. The
Florida Supreme Court then remanded the daughter’s case to the appellate court to reconsider its decision in
light of Aubin II. The appellate court reversed and remanded her strict liability design defect claim for a new trial
to allow her to present the standard consumer expectations test jury instruction because that instruction correctly
stated Florida law [see Products Liability Law Daily’s July 28, 2016 analysis].

Verdict. The jury awarded $6.935 million in damages. It found that her father had used Georgia-Pacific joint
compound containing Union Carbide’s Calidria asbestos, and that Union Carbide had placed it on the market
containing a defect that was a legal cause of his death. Determining that negligence or a defective product
supplied by Georgia-Pacific, Johns Manville Corp., and an individual (but not Philip Carey Corp., a defendant
that it cleared of fault) was a contributing cause of his death, the jury assessed 40 percent of the fault to Union
Carbide, 35 percent to Georgia-Pacific, 10 percent to Johns Manville Corp., and 15 percent to the individual.

The case is No. 10-41578 CA 42.

Attorneys: Robert Clay Owens (Robert C. Owens, PA) for Jorge Font and Paula Font. Paulo R. Lima (The
Ferraro Law Firm) for Paula Font. Matthew J. Conigliaro (Carlton Fields Jorden Burt, LLP) for Union Carbide
Corp.
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