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A consumer’s action against the manufacturer of a clothes dryer for damages arising out of a fire allegedly
caused by clothes dryer was time-barred, according to a federal district court in Pennsylvania. The court noted
that the record clearly established that the consumer failed to serve a writ of summons on the manufacturer in a
timely manner and in compliance with the Pennsylvania Rules of Civil Procedure for service by mail and did not
provide proof that the manufacturer had actual notice of the pending state action before expiration of the writ of
summons. Furthermore, there was no tolling of the statute. Consequently, the court granted the manufacturer’s
motion to dismiss the consumer’s negligence, negligent failure to warn and strict liability claims with prejudice.
Because the consumer failed to plead a date of delivery of the dryer as required, the court dismissed the
consumer’s claim for breach of express and implied warranties without prejudice, with leave to amend (Ginzburg
v. Electrolux Home Products, Inc., January 19, 2018, Alejandro, N.).

A consumer, who was a condominium owner, brought an action against Electrolux Home Products, Inc.
(Electrolux) which manufactured a clothes dryer which was allegedly defective and caused a fire in the
consumer’s kitchen in his condominium causing damage to the condominium and to the consumer’s property.
On June 30, 2017, the consumer’s process server filed an affidavit of service in the state court action attesting
that on May 5, 2017, he sent a copy of a writ of summons by certified mail to Electrolux at 250 Bobby Jones
Expressway, Martinez, Georgia 30907 and that the post office website confirmed delivery on May 9, 2017.

On June 30, 2017, the consumer filed a complaint against Electrolux in state court that included claims for
negligence, negligent failure to warn, breach of express and implied warranties, and strict product liability.
Electrolux removed the action to federal court on July 28, 2017. Shortly, thereafter, it filed a motion to dismiss,
contending that the consumer failed to timely and properly serve the writ of summons on it and that the claims
were time-barred by the applicable statutes of limitations. On August 29, 2017, the consumer filed a proof of
service in the federal court certifying service of the complaint on Electrolux by certified mail on August 18, 2017
at 2715 Washington Road, Augusta, Georgia 30909.

Service of process. The court denied Electrolux’s motion to dismiss based on Rule 12(b)(5), which permits a
court to dismiss an action for "insufficient service of process." The consumer served the complaint to Electrolux
on August 18, 2017, which was within 90 days from the date of removal of the case from state to federal court on
July 28,2017.

Statute of limitations. The court, however, granted Electrolux’s motion to dismiss the consumer’s claims for
negligence, negligent failure to warn, and strict product liability based on the sufficiency of the pleadings, under
Rule 12(b)(6), finding the claims to be time-barred. Here, the record clearly established that the consumer failed
to serve the writ of summons on Electrolux in a timely manner and in compliance with the Pennsylvania Rules
for service by mail, and did not provide proof that Electrolux had actual notice of the pending state action before
expiration of the writ of summons. Moreover, the court found that the two-year statute of limitations for these
claims was not tolled by the filing of the praecipe for a writ of summons. The consumer argued that Electrolux
was not prejudiced by the consumer’s failure to comply with Pennsylvania rules, but he did not address or
provide any proof that Electrolux received actual notice of the state court action prior to the expiration of the writ
of summons. Consequently, it was not necessary for the court to consider whether Electrolux was prejudiced by
the delay.
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Further, it was undisputed that the consumer was aware of the fire damage caused by the allegedly defective
clothes dryer on February 6, 2015. The consumer had to commence a civil action by February 6, 2017, to avoid
dismissal of his claims for negligence, negligent failure to warn, and strict product liability as being time-barred
by the applicable two-year statute of limitations. He could commence a civil action by filing a complaint or a
praecipe for a writ of summons. Filing a praecipe for a writ of summons tolls the statute of limitations "only if the
plaintiff makes a good faith attempt to serve the writ within [ninety] days of its issuance." In the instant case, the
consumer’s claims for negligence, negligent failure to warn, and strict product liability expired on February 6,
2017, two years after the date of the consumer’s fire and resulting damages. On that date, the consumer filed a
praceipe for a writ of summons.

In order to benefit from the tolling of the statute of limitations, the consumer had to serve the writ of summons on
Electrolux by May 8, 2017. The consumer mailed the writ of summons eighty-eight days after filing the praceipe
and it was received on May 9, 2017, a day after the writ of summons expired which was ninety-one days after
the praceipe was filed. In addition to being untimely and mailed to the wrong address, this single unsuccessful
attempt at service failed to include a return receipt signed by Electrolux as required by Pennsylvania Rule 405.
Neither was there proper service, nor even a good faith attempt to serve the writ of summons on Electrolux.

The consumer indicated that the clothes dryer at issue was manufactured in 2005, but he did not specify the
date of delivery of the dryer. As such, he did not plead sufficient facts to support his breach of warranty claims.
Consequently, the court granted the manufacturer’s motion to dismiss the breach of warranty claims as barred
by the applicable four-year statute of limitations without prejudice and with leave to file an amended complaint to
support the timeliness of the complaint.

The case is No. 17-3384.

Attorneys: Eli Gabay (Solomon, Sherman & Gabay) for Vittorio Ginzburg. Melissa Lynn Yemma (Nicolson
Associates LLC) for Electrolux Home Products, Inc.

Companies: Electrolux Home Products, Inc.
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