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IN THE CIRCUIT COURT FOR THE 11TH 
JUDICIAL CIRCUIT IN AND FOR MIAMI-
DADE COUNTY, FLORIDA 
 
CIRCUIT CIVIL DIVISION 
 
CASE NO. 07-46331-CA-02 

 
HANIFAH HAREWOOD, as Personal 
Representative of the Estate of GLENN 
SIMMONS, and for the use and benefit of 
herself, Hanifah Harewood, 
 
 Plaintiff, 
 
v. 
 
R. J. REYNOLDS TOBACCO COMPANY, 
et al. 
 
 Defendants 
____________________________________/ 

 
 
 
 
 

JURY DEMAND 

 
ANSWER, DEFENSES AND JURY DEMAND OF DEFENDANT 

R. J. REYNOLDS TOBACCO COMPANY TO PLAINTIFF’S 
SECOND AMENDED COMPLAINT FOR DAMAGES 

 
Defendant R. J. Reynolds Tobacco Company, individually and as successor-in-interest to 

the U.S. tobacco business of Brown & Williamson Tobacco Corporation (n/k/a Brown & 

Williamson Holdings, Inc.), which is successor-by-merger to The American Tobacco Company 

(“Reynolds”), files this Answer, Defenses and Jury Demand to Plaintiff’s Second Amended 

Complaint for Damages(the “Second Amended Complaint”): 

PRELIMINARY STATEMENT 

Plaintiff’s Second Amended Complaint asserts that Plaintiff and/or Plaintiff’s Decedent 

was a member of the class decertified in Engle v. R.J. Reynolds Tobacco Co., et al., and that 

Plaintiff is entitled to the benefit of certain findings of fact preserved by the Florida Supreme 

Court in that case.  See the Second Amended Complaint, ¶¶ 2-3, 7, 10, 13-14, 18, 21, 29, 36 and 

Filing # 66850806 E-Filed 01/22/2018 03:29:20 PM



113749215.1 2 

42; Engle v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 2006).  Reynolds denies that Plaintiff is 

entitled to use those findings of fact in this case. 

Reynolds contends that the Florida Supreme Court’s decision contains several errors of 

law and denies the Engle defendants their due process rights.  By answering Plaintiff’s 

allegations regarding the application of Engle to this litigation, Reynolds does not waive any 

objections to the Florida Supreme Court’s opinion or any such issues that may be raised upon 

further review.  To the contrary, as set forth below, Reynolds denies, for a number of substantive 

reasons, that the Engle findings of fact can be applied in this or any subsequent individual action. 

First, the Florida Supreme Court invalidated certain Phase I findings as being 

“nonspecific” and “inadequate to allow a subsequent jury to consider individual questions of 

reliance and legal cause.”  See Engle, 945 So. 2d at 1246.  The preserved Engle Phase I findings, 

however, suffer from the same deficiencies.  Those findings are also so generalized and 

nonspecific that they are inadequate to support an individualized determination of essential 

issues such as liability, legal causation, and damages in this or any other subsequent individual 

action.  Nothing in the Phase I verdict identifies the misconduct underlying the jury’s findings.  

Giving preclusive effect to these findings in this or any other individual action would subject 

defendants to liability for conduct that no one can determine the Engle Phase I jury found to be 

tortious, thereby violating Florida law and denying defendants due process and a fair trial.  See 

Brown v. R.J. Reynolds Tobacco Co., 576 F. Supp. 2d 1328, 1344-46 (M.D. Fla. 2008) 

(Schlesinger, J).  Moreover, applying these generic findings in this or any other individual action 

would mean no jury will make specific findings regarding these issues as they relate to this 

Plaintiff and/or Plaintiff’s Decedent, thereby depriving defendants of their Seventh Amendment 
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right to a trial by jury in this action.  Specifically, the preserved Engle Phase I findings are 

deficient for the following reasons: 

• Engle Phase I findings numbers 3 (Strict Liability – that the defendants placed cigarettes 

on the market that were defective and unreasonably dangerous) and 6 (Breach of Implied 

Warranty – that all of the defendants sold or supplied cigarettes that were defective in 

that they were not reasonably fit for the uses intended) are deficient because they do not 

identify the product(s), defect(s), or manufacturing dates, brands, types, or designs of 

cigarettes found to be defective.  Accordingly, no subsequent court or fact finder can 

determine whether any product, brand, type, or design used by a particular plaintiff was 

found defective (or not defective) by the Engle jury or whether any such design 

characteristic found defective by the Engle jury caused this Plaintiff’s and/or Plaintiff’s 

Decedent’s injuries or any other plaintiff’s injury.  In addition, breach of implied 

warranty claims under Florida law requires proof of privity.  The Phase I findings as to 

breach of implied warranty did not establish the existence of privity between Plaintiff 

and/or Plaintiff’s Decedent and Reynolds, and Plaintiff must still prove privity in this 

action to prevail on her claims. 

• The Florida Supreme Court rejected Engle Phase I findings numbers 4 (Fraud and 

Misrepresentation) and 5 (Civil Conspiracy – Misrepresentation) because “fraud” was too 

individualized a claim to allow the finding to be applied in subsequent actions.  Engle 

Phase I findings numbers 4(a) (Fraud by Concealment – that the defendants concealed or 

omitted material information not otherwise known or available knowing that the material 

was false or misleading or failed to disclose a material fact concerning the health effects 

or addictive nature of smoking cigarettes) and 5(a) (Civil Conspiracy – Concealment – 
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that the defendants agreed to conceal or omit information regarding the health effects of 

cigarette smoking or the addictive nature of cigarette smoking with the intention that 

smokers and the public would rely on this information to their detriment) suffer from the 

same deficiency.  Findings 4(a) and 5(a) do not identify what information was found to 

have been misrepresented or concealed, or the date(s) that such information was 

misrepresented or concealed.  Therefore, no subsequent court or fact finder can determine 

whether a particular plaintiff relied upon a statement or omission found tortious by the 

Engle jury or whether any statement or omission found to be tortious by the Engle jury 

was a legal cause of injury to the plaintiff.  Moreover, Florida law does not recognize any 

fraud claims based on nondisclosure except when there is a fiduciary relationship 

between the parties.  The Phase I findings as to fraudulent concealment did not establish 

the existence of a fiduciary relationship between Plaintiff and/or Plaintiff’s Decedent and 

Reynolds, and Plaintiff must still prove a fiduciary relationship in this action to prevail on 

her claims. 

• Engle Phase I finding number 7 (Breach of Express Warranty – that all of the defendants 

sold or supplied cigarettes that, at the time of sale or supply, did not conform to 

representations of fact made by said defendants) is deficient because it does not identify 

the specific representations of fact, what defendant made the representations, when the 

representations were made, the product(s), brands, or time of sale of the cigarettes that 

did not allegedly conform to representations of fact, or how the cigarettes did not 

conform to those representations as determined by the Engle jury.  Thus, no subsequent 

court or fact finder can determine whether any particular plaintiff heard any specific 

representations of fact or purchased cigarettes in reliance upon those representations of 
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fact, whether any particular plaintiff’s cigarettes did not conform to the specific 

representations of fact, or whether any breach of express warranty as determined by the 

Engle jury was a legal cause of injury to a particular plaintiff.  In addition, breach of 

express warranty claims under Florida law requires proof of privity.  The Phase I findings 

as to breach of express warranty did not establish the existence of privity between 

Plaintiff and/or Plaintiff’s Decedent and Reynolds, and Plaintiff must still prove privity in 

this action to prevail on her claims. 

• Engle Phase I finding number 8 (Negligence – that the defendants failed to exercise the 

degree of care which a reasonable cigarette manufacturer would exercise under like 

circumstances) is deficient because it does not identify the negligent conduct, or whether 

it was based on a failure to warn or negligent design.  No subsequent court or fact finder 

can determine whether the acts or omissions alleged by this Plaintiff or any other plaintiff 

were found negligent (or not negligent) by the Engle jury or whether any conduct found 

to be negligent by the Engle jury was a legal cause of injury to a particular plaintiff. 

Second, the Engle Phase I findings cannot be given preclusive effect in this or any other 

subsequent individual action because res judicata requires a judgment on the merits that resolves 

a claim or cause of action.  The Engle Phase I findings did not determine liability and do not 

constitute a judgment that resolved any claim or cause of action. 

Third, application of the Engle Phase I findings in this or any other subsequent individual 

action would violate the prohibitions set forth in the Seventh Amendment to the United States 

Constitution and Article I, § 22 of the Florida Constitution against re-examination by one jury of 

issues decided by another jury because the generic and nonspecific nature of those findings 
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necessarily requires a subsequent jury to reexamine the Phase I findings to determine what 

conduct the Engle jury determined was tortious. 

Fourth, the Engle Phase I findings cannot be used as a basis for determining punitive 

damages because the Phase I findings do not identify the conduct that the Engle jury found to be 

tortious or unlawful, and due process requires that punitive damages be based upon the wrongful 

conduct causing the injury to the plaintiff. 

Fifth, the Florida Supreme Court retroactively changed the basis for class certification 

from Rule 1.220(b)(3) to Rule 1.220(d)(4)(A), without allowing the defendants to argue the 

impropriety of certifying the class under Rule 1.220(d)(4)(A), thereby depriving defendants of 

their due process right to notice and an opportunity to be heard concerning the proper procedure 

for having the jury arrive at sufficiently specific Phase I findings. 

Moreover, additional questions as to the validity of the Phase I findings were raised by 

the Engle defendants in appellate proceedings before the Third District Court of Appeal.  These 

issues, including but not limited to federal preemption, due process, and other constitutional 

issues, were not fully adjudicated before the Third District Court of Appeal or in the further 

appellate proceedings before the Florida Supreme Court.  These outstanding issues must be 

resolved to determine whether the Engle Phase I findings are valid and capable of being given 

preclusive effect. 

Finally, Reynolds reserves the right to assert that Plaintiff cannot satisfy the requirements 

established by the Florida Supreme Court in Engle for use of the preserved findings of fact and 

therefore is not entitled to use those findings in this action. 
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For the reasons set forth above, Reynolds denies that Plaintiff is entitled to the benefit of 

any Engle Phase I findings of fact and denies that those findings of fact can be given res judicata 

or preclusive effect in this or any other subsequent litigation. 

The foregoing comments and objections are incorporated, to the extent appropriate, into 

each heading and numbered paragraph of this Answer.  Except as expressly admitted, Reynolds 

denies the allegations contained in the headings, numbered paragraphs, and unnumbered 

paragraphs of the Second Amended Complaint, including any factual allegations that are implied 

or intended to be implied by the headings of the Second Amended Complaint. 

ANSWER 

1. This is an action for damages which exceed the minimum jurisdictional 
amount of this court, to wit:  $15,000. 

1. Paragraph 1 does not require an answer because it asserts legal conclusions, rather 

than stating factual allegations.  To the extent that any answer is required, Reynolds admits that 

this action purports to seek damages in excess of $15,000 and that this Court has subject matter 

jurisdiction over this action.  Reynolds denies the remaining allegations contained in paragraph 

1. 

2. The Plaintiff is a member of the currently decertified class defined in Engle v. 
R. J. Reynolds Tabacco [sic] Company, et al., Case Number 94-08273-CA22 in this court, as 
further defined in the opinion of the Supreme Court of Florida in Engle v. Liggett Group, 
Inc., 954 So.2d 1246 (Fla. Dec. 21, 2007) (“Engle”). 

2. Paragraph 2 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds admits that Plaintiff asserts that she was a member of the class decertified in Engle.  

Reynolds states that the Engle opinion referenced in paragraph 2 speaks for itself.  Reynolds 

denies that the Engle verdict has any application to Plaintiff’s lawsuit, for the reasons set forth in 
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the Preliminary Statement to this Answer, and denies the remaining allegations contained in 

paragraph 2. 

3. Plaintiff is bringing this action as a member of the Engle class, relying on the 
Phase I Engle findings as res judicata as authorized by the Engle opinion.  

3. Paragraph 3 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds admits that Plaintiff asserts that she was a member of the class decertified in Engle and 

that she is entitled to the benefit of certain findings of fact preserved by the Florida Supreme 

Court in that case.  Reynolds states that the Engle opinion referenced in paragraph 3 speaks for 

itself, but denies that it is fairly or accurately characterized in paragraph 3.  Reynolds further 

states that the Engle verdict referenced in paragraph 3 speaks for itself, but denies that it can be 

applied to Plaintiff’s lawsuit or to any other individual smoking and health lawsuit.  Reynolds 

denies that Plaintiff has any cause of action against Reynolds and denies the remaining 

allegations contained in paragraph 3. 

4. The plaintiff, Hanifah Harewood, is the personal representative of the Estate 
of Glenn Simmons who died on April 1, 2003.  She is the sole child of Glenn Simmons and 
she has been duly appointed by this court as the personal representative of his Estate. 
Glenn Simmons had no surviving spouse.  Plaintiff brings this claim under the Florida 
Wrongful Death Act, §768.16 - 768.27, Fla. Stat.  At all times relevant hereto, both Hanifah 
Harewood and the decedent Glenn Simmons were citizens of the State of Florida and were 
residents of Miami-Dade County. 

4. Reynolds states that Plaintiff’s reliance on the intentionally ambiguous and 

undefined phrase “[a]t all times relevant hereto” in this paragraph and elsewhere in the Second 

Amended Complaint does not permit Reynolds to formulate a meaningful answer for time 

periods unknown to Reynolds.  To the extent that any answer is required, Reynolds is without 

knowledge or information sufficient to form a belief as to the truth or falsity of the allegations 

contained in the first, second, third and fifth sentences of paragraph 4 and, on that basis, denies 
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those allegations.  Reynolds admits that Plaintiff purports to assert various claims against 

Reynolds, but denies that Plaintiff has any cause of action against Reynolds and denies the 

remaining allegations contained in paragraph 4. 

5. Defendant, R. J. Reynolds Tobacco Company, individually and as successor 
by merger to Brown & Williamson Tobacco Corporation, individually and as successor by 
merger to The American Tobacco Company, is a North Carolina corporation that conducts 
business in the State of Florida, including Miami-Dade County, and did so during all times 
relevant to this action. 

5. Reynolds states that Plaintiff’s reliance on the intentionally ambiguous and 

undefined phrase “during all times relevant to this action” in this paragraph and elsewhere in the 

Second Amended Complaint does not permit Reynolds to formulate a meaningful answer for 

time periods unknown to Reynolds.  To the extent that any answer is required, Reynolds admits 

that it conducts business in the State of Florida, including Miami-Dade County, and that it was a 

New Jersey corporation prior to July 30, 2004.  Reynolds states that, since July 30, 2004, it is a 

North Carolina corporation.  Reynolds admits that, on July 30, 2004, a transaction was 

completed whereby Reynolds American Inc., a newly formed entity, acquired the stock of Brown 

& Williamson U.S.A., Inc. (“B&W U.S.A.”), a wholly owned subsidiary of Brown & 

Williamson Tobacco Corporation (“Brown & Williamson”) that owned the assets of Brown & 

Williamson’s United States tobacco business.  R.J. Reynolds Tobacco Company, a New Jersey 

corporation, was merged into B&W U.S.A., a North Carolina corporation, which was renamed 

R.J. Reynolds Tobacco Company (North Carolina).  Reynolds further admits that Brown & 

Williamson acquired The American Tobacco Company (“American”) on December 22, 1994 and 

that American was merged into Brown & Williamson on February 28, 1995.  Reynolds denies 

the remaining allegations contained in paragraph 5. 

6. In Engle, the Supreme Court of Florida approved certification for liability 
purposes of a class including all Florida citizens and residents, and their survivors, who 
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have suffered, presently suffer, or who have died from diseases and medical conditions 
caused by their addiction to cigarettes that contain nicotine. 

6. Paragraph 6 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds states that the Engle opinion referenced in paragraph 6 speaks for itself, but denies that 

it is fairly or accurately characterized in paragraph 6.  Reynolds denies that Plaintiff has any 

cause of action against Reynolds and denies the remaining allegations contained in paragraph 6. 

7. In the Engle opinion of July 6, 2006, as modified on rehearing on December 
21, 2006, the Supreme Court of Florida ruled that the Engle class as such was decertified 
but recognized the continuing effect of the “Phase I” Engle class trial verdict of July 7, 
1999, incorporated into a final judgment on November 7, 2000.  The Engle Court held that 
the former class members could file individual claims within one year of its mandate and 
that in those individual claims, certain findings made in the Phase I verdict would be 
binding as res judicata.  The Phase I Engle verdict, previously entered in this action is 
incorporated herein by reference. 

7. Paragraph 7 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds admits that the Florida Supreme Court held that the Engle class should be decertified.  

Reynolds states that the Engle opinion referenced in paragraph 7 speaks for itself, but denies that 

it is fairly or accurately characterized in paragraph 7.  Reynolds further states that the Engle 

verdict referenced and purportedly incorporated by reference in paragraph 7 speaks for itself, but 

denies that it can be applied to Plaintiff’s lawsuit or to any other individual smoking and health 

lawsuit.  Reynolds denies that Plaintiff has any cause of action against Reynolds and denies the 

remaining allegations contained in paragraph 7. 

8. The Florida Supreme Court decertified the Engle class because class-wide 
treatment of causation and damages was not feasible.  The Supreme Court of Florida 
expressly reserved to class members, including Plaintiffs, the right to bring individual 
actions against Defendants for smoking-related injuries and damages, including punitive 
damages. 
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8. Paragraph 8 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds admits that the Florida Supreme Court held that the Engle class should be decertified.  

Reynolds states that the Engle opinion referenced in paragraph 8 speaks for itself, but denies that 

it is fairly or accurately characterized in paragraph 8.  Reynolds denies that Plaintiff has any 

cause of action against Reynolds and denies the remaining allegations contained in paragraph 8. 

9. The Supreme Court of Florida issued its mandate on January 11, 2007.  
Plaintiff filed this action less than one year after the Supreme Court of Florida issued its 
mandate. 

9. Reynolds admits that the Supreme Court of Florida issued its Mandate on January 

11, 2007.  Reynolds denies that Plaintiff has any cause of action against Reynolds and denies the 

remaining allegations contained in paragraph 9. 

10. The cigarettes manufactured and distributed by defendants R.J. Reynolds 
Company, Brown & Williamson Tobacco Corporation and American Tobacco Company 
contained nicotine and were addictive and/or dependence producing as found in the Phase 
I Engle verdict incorporated in the final judgment.  This finding is binding as res judicata 
in this action pursuant to the Engle opinion. 

10. Paragraph 10 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds states that the Engle opinion referenced in paragraph 10 speaks for itself, but denies 

that it is fairly or accurately characterized in paragraph 10.  Reynolds further states that the Engle 

verdict referenced in paragraph 10 speaks for itself, but denies that it can be applied to Plaintiff’s 

lawsuit or to any other individual smoking and health lawsuit.  Reynolds denies the remaining 

allegations contained in paragraph 10. 

11. The Defendants have been and are engaged in the business of manufacturing, 
distributing and selling for profit cigarettes made from tobacco containing nicotine.  The 
Defendants have placed these products in the stream of commerce knowing that they would 
not be inspected for defects and has sold them through networks of distributors and 
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retailers to ultimate users and consumers, including the Glenn Simmons, in Florida and 
elsewhere in the United States. 

11. Reynolds is without knowledge or information sufficient to form a belief as to the 

truth or falsity of the allegations contained in paragraph 11 concerning what was sold to the 

Decedent and, on that basis, denies those allegations.  Reynolds admits that it manufactures, 

distributes, and sells cigarettes for resale to adult smokers throughout the United States, 

including the State of Florida, and that the tobacco in cigarettes contains nicotine.  Reynolds 

further admits that Brown & Williamson (prior to July 30, 2004) and American (prior to 

February 28, 1995) manufactured, distributed, and sold cigarettes for resale to adult smokers 

throughout the United States, including the State of Florida.  Reynolds denies the remaining 

allegations contained in paragraph 11. 

12. At all times relevant to this action, all defendants manufactured and 
distributed tobacco products containing nicotine throughout Florida and the United States.  
The defendants, including R.J. Reynolds Company, Brown & Williamson Tobacco 
Corporation and American Tobacco Company, were and remain Engle defendants. 

12. Reynolds states that Plaintiff’s reliance on the intentionally ambiguous and 

undefined phrase “[a]t all times relevant to this action” in this paragraph and elsewhere in the 

Second Amended Complaint does not permit Reynolds to formulate a meaningful answer for 

time periods unknown to Reynolds.  To the extent that any answer is required, Reynolds admits 

that it was a defendant in Engle and that Brown & Williamson and American were defendants in 

Engle.  Except as otherwise expressly admitted elsewhere herein, Reynolds denies the remaining 

allegations contained in paragraph 12. 

13. The cigarettes manufactured and distributed by the Defendants contained 
nicotine and were addictive and/or dependence producing as found in the Phase I Engle 
verdict. This finding is binding as res judicata in this action pursuant to the Engle opinion. 

13. Paragraph 13 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 
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Reynolds states that the Engle opinion referenced in paragraph 13 speaks for itself, but denies 

that it is fairly or accurately characterized in paragraph 13.  Reynolds further states that the Engle 

verdict referenced in paragraph 13 speaks for itself, but denies that it can be applied to Plaintiff’s 

lawsuit or to any other individual smoking and health lawsuit.  Reynolds denies the remaining 

allegations contained in paragraph 13. 

14. Smoking cigarettes is a cause of squamous cell carcinoma and oral cavity 
cancer, as found in the Phase I Engle verdict incorporated in the final judgment.  This 
finding is binding as res judicata in this action pursuant to the Engle opinion. 

14. Paragraph 14 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds states that the Engle opinion referenced in paragraph 14 speaks for itself, but denies 

that it is fairly or accurately characterized in paragraph 14.  Reynolds further states that the Engle 

verdict referenced in paragraph 14 speaks for itself, but denies that it can be applied to Plaintiff’s 

lawsuit or to any other individual smoking and health lawsuit.  Reynolds denies the remaining 

allegations contained in paragraph 14. 

15. At all times relevant to this action Glenn Simmons was addicted to, 
purchased, and smoked cigarettes containing nicotine that were designed, manufactured, 
advertised and marketed by R.J. Reynolds Company, Brown & Williamson Tobacco 
Corporation and American Tobacco Company under the name “Kool”, and did so in 
sufficient quantities and for a sufficient time period to cause injury to Glenn Simmons and 
ultimately proximately cause his death. 

15. Paragraph 15 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds is without knowledge or information sufficient to form a belief as to the truth or falsity 

of the allegations contained in paragraph 15 concerning the Plaintiff’s Decedent’s smoking 

history and, on that basis, denies those allegations.  Reynolds denies the remaining allegations 

contained in paragraph 15. 
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16. There were no material alterations to or modifications of the cigarettes 
manufactured by R.J. Reynolds Company, Brown & Williamson Tobacco Corporation and 
American Tobacco Company between the time of their of their manufacture and the time 
the Glenn Simmons smoked them. 

16. Reynolds is without knowledge or information sufficient to form a belief as to the 

truth or falsity of the allegations contained in paragraph 16 and, on that basis, denies those 

allegations. 

17. Glenn Simmons smoking of the defendants’ R.J. Reynolds Company’s, 
Brown & Williamson Tobacco Corporation’s and American Tobacco Company’s cigarettes 
proximately caused him to develop squamous cell and oral cavity cancer, suffer medical 
complications from the treatment thereof and to eventually die.  Glenn Simmons suffered 
from symptoms of squamous cell and oral cavity cancer and was diagnosed with those 
illnesses prior to November 21, 1996. 

17. Paragraph 17 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds is without knowledge or information sufficient to form a belief as to the truth or falsity 

of the allegations contained in paragraph 17 concerning the Plaintiff’s Decedent’s smoking 

history and alleged illnesses and, on that basis, denies those allegations.  Reynolds denies the 

remaining allegations contained in paragraph 17. 

18. As a direct and proximate result of smoking cigarettes manufactured and 
sold by R.J. Reynolds Company, Brown & Williamson Tobacco Corporation and 
American Tobacco Company (under the brand name “Kool”) plaintiff’s decedent, Glenn 
Simmons, suffered from one or more of the diseases and medical conditions described in 
the Supreme Court of Florida’s opinion, which was caused by his addiction to cigarettes 
that contained nicotine, and which manifested during the class period and plaintiff’s 
decedent, Glenn Simmons, died as a result of those diseases and the medical complications 
and treatment thereof. 

18. Paragraph 18 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds is without knowledge or information sufficient to form a belief as to the truth or falsity 

of the allegations contained in paragraph 18 concerning the Plaintiff’s Decedent’s smoking 
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history and alleged illnesses and, on that basis, denies those allegations.  Reynolds states that the 

Engle opinion referenced in paragraph 18 speaks for itself, but denies that it is fairly or 

accurately characterized in paragraph 18.  Reynolds further denies that the Engle verdict can be 

applied to Plaintiff’s lawsuit or to any other individual smoking and health lawsuit and denies the 

remaining allegations contained in paragraph 18. 

COUNT I 

19. The Plaintiff adopts, realleges and incorporates by reference all of the 
preliminary allegations in Paragraphs 1 through 18 of this amended complaint. 

19. Reynolds adopts, realleges and incorporates by reference its responses to the 

allegations adopted, realleged and incorporated by reference by Plaintiff in this paragraph as if 

fully restated herein. 

20. The defendants R.J. Reynolds Company, Brown & Williamson Tobacco 
Corporation and American Tobacco Company engaged in such conduct with such gross 
negligence as to indicate a willful and wanton disregard for the rights of others, including 
the plaintiff and plaintiff’s decedent herein, and knowingly continued to manufacture and 
sell a product with known defects as to indicate a willful and wanton disregard for the 
rights of others, including the plaintiff and plaintiff’s decedent. 

20. Paragraph 20 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds denies that it engaged in the conduct alleged in the Second Amended Complaint, 

denies that Plaintiff is entitled to judgment against, or any relief whatsoever from, Reynolds in 

this action and denies the remaining allegations contained in paragraph 20. 

21. The jury, in its response to Question 3 of the Engle Phase I verdict, found 
that the Defendants, R.J. Reynolds Company, Brown & Williamson Tobacco Corporation 
and American Tobacco Company, had “place[d] cigarettes on the market that were 
defective and unreasonably dangerous.”  This finding is binding in this action as res 
judicata pursuant to the Engle opinion. 

21. Paragraph 21 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 
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Reynolds states that the Engle opinion referenced in paragraph 21 speaks for itself, but denies 

that it is fairly or accurately characterized in paragraph 21.  Reynolds further states that the Engle 

verdict referenced in paragraph 21 speaks for itself, but denies that it can be applied to Plaintiff’s 

lawsuit or to any other individual smoking and health lawsuit.  Reynolds denies that Plaintiff has 

any cause of action against Reynolds and denies the remaining allegations contained in 

paragraph 21. 

22. As a direct and proximate result of the conduct of the Defendants, R.J. 
Reynolds Company, Brown & Williamson Tobacco Corporation and American Tobacco 
Company, as described in the preceding paragraphs, Glenn Simmons died. 

22. Paragraph 22 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds denies the allegations contained in paragraph 22. 

23. As a direct and proximate cause of the conduct of the Defendants, R.J. 
Reynolds Company, Brown & Williamson Tobacco Corporation and American Tobacco 
Company and Glenn Simmons’ consequential death, Glenn Simmons’ sole child, Hanifah 
Harewood, has suffered the following losses: 

a. The loss of his parental companionship; 

b. The loss of his parental instruction; 

c. The loss of his parental guidance; 

d. Mental pain and suffering. 

Such damages are recoverable under §768.16-768.27, Fla. Stat., the “Florida Wrongful 
Death Act.” 

23. Paragraph 23 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds admits that Plaintiff seeks judgment for damages.  Reynolds denies that Plaintiff is 

entitled to judgment against, or any relief whatsoever from, Reynolds in this action and denies 

the remaining allegations contained in paragraph 23, including each of its subparagraphs. 
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24. As a direct and proximate cause of the conduct of the Defendants, R.J. 
Reynolds Company, Brown & Williamson Tobacco Corporation and American Tobacco 
Company and Glenn Simmons’ consequential death, Glenn Simmons’ Estate is entitled to 
recover the following: 

a. Loss of earnings from the date of injury to the date of death; 

b. Loss of prospective net accumulations of the Estate; 

c. Medical or funeral expenses due to Glenn Simmons’ injury and death. 

Such damages are recoverable under §768.16-768.27, Fla. Stat., the “Florida Wrongful 
Death Act.” 

24. Paragraph 24 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds admits that Plaintiff seeks judgment for damages.  Reynolds denies that Plaintiff is 

entitled to judgment against, or any relief whatsoever from, Reynolds in this action and denies 

the remaining allegations contained in paragraph 24, including each of its subparagraphs 24. 

25. The Decedent, Glenn Simmons, bears some measure of fault, but less than 
100% of the applicable fault, for causing his smoking related injuries, which injuries were 
a direct and proximate cause of his death. 

25. Paragraph 25 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds admits that Plaintiff’s Decedent bears fault for causing his alleged smoking-related 

injuries.  Reynolds denies that Plaintiff is permitted to plead comparative negligence, as that 

doctrine is a defense that can only be raised by Reynolds.  Reynolds further denies that Plaintiff 

is entitled to judgment against, or any relief whatsoever from, Reynolds in this action, but states 

that, in the event Reynolds is held liable in any respect, the Decedent shares comparative fault.  

Reynolds denies the remaining allegations contained in paragraph 25. 

26. The Plaintiff is also entitled to punitive damages pursuant to First Interstate 
Development Corporation v. Ablanedo, 511 So.2d 536 (Fla. 1987), Owens-Corning Fiberglas 
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Corporation v. Ballard, 749 So.2d 483 (Fla. 1999), or both decisions, since the conduct of the 
defendants was fraudulent, wanton and/or reckless. 

26. Paragraph 26 does not require an answer because it asserts legal conclusions, 

rather than stating factual allegations.  To the extent that any answer is required, Reynolds denies 

that Plaintiff has satisfied the requirements of Section 768.72, Florida Statutes.  Reynolds further 

denies that Plaintiff is entitled to judgment against, or any relief whatsoever from, Reynolds in 

this action and denies the remaining allegations contained in paragraph 26. 

WHEREFORE, the Plaintiff, Hanifah Harewood, as personal representative of the 
Estate of Glenn Simmons, and for the use and benefit of Hanifah Harewood, demands 
judgment against the Defendants, Defendants, R.J. Reynolds Company, Brown & 
Williamson Tobacco Corporation and American Tobacco Company, for damages, 
including punitive damages, and such other relief as this court may deem just and proper. 

Reynolds denies that Plaintiff has satisfied the requirements of Section 768.72, Florida 

Statutes.  Reynolds also denies that Plaintiff has any cause of action against Reynolds, denies 

that Plaintiff is entitled to judgment against, or any relief whatsoever from, Reynolds in this 

action, and denies the remaining allegations contained in the unnumbered paragraph following 

paragraph 26 beginning “WHEREFORE.” 

COUNT II 

27. The plaintiff adopts, realleges and incorporates by reference all of the 
preliminary allegations in Paragraphs 1 through 18 of this amended complaint and the ad 
damnum allegations in paragraphs 22, 23, and 24 and 25. 

27. Reynolds adopts, realleges and incorporates by reference its responses to the 

allegations adopted, realleged and incorporated by reference by Plaintiff in this paragraph as if 

fully restated herein. 

28. The defendants R.J. Reynolds Company, Brown & Williamson Tobacco 
Corporation and American Tobacco Company engaged in such conduct with such gross 
negligence as to indicate a willful and wanton disregard for the rights of others, including 
the plaintiff and plaintiff’s decedent herein, and knowingly continued to manufacture and 
sell a product with known defects as to indicate a willful and wanton disregard for the 
rights of others, including the plaintiff and plaintiff’s decedent. 
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28. Paragraph 28 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds denies that it engaged in the conduct alleged in the Second  Amended Complaint, 

denies that Plaintiff is entitled to judgment against, or any relief whatsoever from, Reynolds in 

this action and denies the remaining allegations contained in paragraph 28. 

29. The jury, in its response to Questions 8 of the Phase I Engle verdict, found 
that the Defendant had “failed to exercise the degree of care which a reasonable cigarette 
manufacturer would exercise under like circumstances.”  This finding is binding in this 
action as res judicata pursuant to the Engle opinion. 

29. Paragraph 29 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds states that the Engle opinion referenced in paragraph 29 speaks for itself, but denies 

that it is fairly or accurately characterized in paragraph 29.  Reynolds further states that the Engle 

verdict referenced in paragraph 29 speaks for itself, but denies that it can be applied to Plaintiff’s 

lawsuit or to any other individual smoking and health lawsuit.  Reynolds denies that Plaintiff has 

any cause of action against Reynolds and denies the remaining allegations contained in 

paragraph 29. 

30. As a direct and proximate result of the Defendant’s conduct as described in 
the preceding paragraphs, Glenn Simmons died. 

30. Paragraph 30 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds denies the allegations contained in paragraph 30. 

31. The damages alleged in paragraphs 22, 23, and 24 and 25 have been 
incorporated herein. Such damages are recoverable under §768.16-768.27, the “Florida 
Wrongful Death Act.” 
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31. Reynolds denies that Plaintiff is entitled to judgment against, or any relief 

whatsoever from, Reynolds in this action and denies the remaining allegations contained in 

paragraph 31. 

32. The Decedent, Glenn Simmons, bears some measure of fault, but less than 
100% of the applicable fault, for causing his smoking related injuries, which injuries were 
a direct and proximate cause of his death. 

32. Paragraph 32 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds admits that Plaintiff’s Decedent bears fault for causing his alleged smoking-related 

injuries.  Reynolds denies that Plaintiff is permitted to plead comparative negligence, as that 

doctrine is a defense that can only be raised by Reynolds.  Reynolds further denies that Plaintiff 

is entitled to judgment against, or any relief whatsoever from, Reynolds in this action, but states 

that, in the event Reynolds is held liable in any respect, the Decedent shares comparative fault.  

Reynolds denies the remaining allegations contained in paragraph 32. 

33. The Plaintiff is also entitled to punitive damages pursuant to First Interstate 
Development Corporation v. Ablanedo, 511 So.2d 536 (Fla. 1987), Owens-Corning Fiberglas 
Corporation v. Ballard, 749 So.2d 483 (Fla. 1999), or both decisions, since the conduct of the 
defendants was fraudulent, wanton and/or reckless. 

33. Paragraph 33 does not require an answer because it asserts legal conclusions, 

rather than stating factual allegations.  To the extent that any answer is required, Reynolds denies 

that Plaintiff has satisfied the requirements of Section 768.72, Florida Statutes.  Reynolds further 

denies that Plaintiff is entitled to judgment against, or any relief whatsoever from, Reynolds in 

this action and denies the remaining allegations contained in paragraph 33. 

WHEREFORE, the Plaintiff, Hanifah Harewood, as personal representative of the 
Estate of Glenn Simmons, and for the use and benefit of Hanifah Harewood, demands 
judgment against the Defendants, Defendants, R.J. Reynolds Company, Brown & 
Williamson Tobacco Corporation and American Tobacco Company, for damages, 
including punitive damages, and such other relief as this court may deem just and proper. 
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Reynolds denies that Plaintiff has satisfied the requirements of Section 768.72, Florida 

Statutes.  Reynolds also denies that Plaintiff has any cause of action against Reynolds, denies 

that Plaintiff is entitled to judgment against, or any relief whatsoever from, Reynolds in this 

action, and denies the remaining allegations contained in the unnumbered paragraph following 

paragraph 33 beginning “WHEREFORE.” 

COUNT III 

34. The plaintiff adopts, realleges and incorporates by reference all of the 
preliminary allegations in Paragraphs 1 through 18 of this amended complaint and the ad 
damnum allegations in paragraphs 22, 23, and 24 and 25. 

34. Reynolds adopts, realleges and incorporates by reference its responses to the 

allegations adopted, realleged and incorporated by reference by Plaintiff in this paragraph as if 

fully restated herein. 

35. Each of the defendants engaged in conduct that was fraudulent and 
conspired to engage in such conduct, or engaged in such conduct with such negligence as to 
indicate a disregard for the rights of others, including the plaintiff and plaintiff’s decedent 
herein, or knowingly continued to manufacture and sell a product with known defects as to 
indicate a disregard for the rights of others, including the plaintiff and plaintiff’s decedent. 

35. Paragraph 35 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds denies that it engaged in the conduct alleged in the Second Amended Complaint, 

denies that Plaintiff is entitled to judgment against, or any relief whatsoever from, Reynolds in 

this action and denies the remaining allegations contained in paragraph 35. 

36. In its response to Question 4a of the Phase I Engle verdict, the jury found 
that the Defendants had “conceal[ed] or omit[ed] material information, not otherwise 
known or available, knowing the material was false or misleading, or failed to disclose a 
material fact concerning or proving the health effects and/or addictive nature of smoking 
cigarettes.”  This finding is binding in this action as res judicata pursuant to the Engle 
opinion. 
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36. Paragraph 36 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds states that the Engle opinion referenced in paragraph 36 speaks for itself, but denies 

that it is fairly or accurately characterized in paragraph 36.  Reynolds further states that the Engle 

verdict referenced in paragraph 36 speaks for itself, but denies that it can be applied to Plaintiff’s 

lawsuit or to any other individual smoking and health lawsuit.  Reynolds denies that Plaintiff has 

any cause of action against Reynolds and denies the remaining allegations contained in 

paragraph 36. 

37. In making decisions regarding smoking, members of the public including 
Glenn Simmons relied on information that was materially incomplete due to the 
Defendants’ concealment of, omission of, or failure to disclose information as described in 
the preceding paragraphs. 

37. Reynolds denies the “concealment of, omission of, or failure to disclose 

information” as alleged in the Second Amended Complaint and denies the remaining allegations 

contained in paragraph 37. 

38. As a direct and proximate result of the conduct described above of the 
defendants, Glenn Simmons smoked cigarettes manufactured, sold and marketed by the 
defendants. 

38. Paragraph 38 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds denies the allegations contained in paragraph 38. 

39. The damages alleged in paragraphs 23, 24 and 25 have been incorporated 
herein. Such damages are recoverable under §768.16-768.27, the “Florida Wrongful Death 
Act.” 

39. Reynolds denies that Plaintiff is entitled to judgment against, or any relief 

whatsoever from, Reynolds in this action and denies the remaining allegations contained in 

paragraph 39. 
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WHEREFORE, the Plaintiff, Hanifah Harewood, as personal representative of the 
Estate of Glenn Simmons, and for the use and benefit of Hanifah Harewood, demands 
judgment against all the defendants for damages and such other relief as this court may 
deem just and proper. 

Reynolds denies that Plaintiff has any cause of action against Reynolds, denies that 

Plaintiff is entitled to judgment against, or any relief whatsoever from, Reynolds in this action, 

and denies the remaining allegations contained in the unnumbered paragraph following 

paragraph 39 beginning “WHEREFORE.” 

COUNT IV 

40. The plaintiff adopts, realleges and incorporates by reference all of the 
preliminary allegations in Paragraphs 1 through 18 and 35, 36, 37 and 38 of this amended 
complaint, and the ad damnum allegations in paragraphs 22, 23, and 24 and 25. 

40. Reynolds adopts, realleges and incorporates by reference its responses to the 

allegations adopted, realleged and incorporated by reference by Plaintiff in this paragraph as if 

fully restated herein. 

41. Each of the defendants engaged in conduct that was fraudulent and 
conspired to engage in such conduct, or engaged in such conduct with such negligence as to 
indicate a disregard for the rights of others, including the plaintiff and plaintiff’s decedent 
herein, and/or knowingly continued to manufacture and sell products with known defects 
as to indicate a disregard for the rights of others, including the plaintiff and plaintiff’s 
decedent. 

41. Paragraph 41 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds denies that it engaged in the conduct alleged in the Second Amended Complaint, 

denies that Plaintiff is entitled to judgment against, or any relief whatsoever from, Reynolds in 

this action and denies the remaining allegations contained in paragraph 41. 

42. In its response to Question 5a of the Phase I Engle verdict, the jury found 
that all the Defendants to this action and named herein had entered “into an agreement to 
conceal or omit information regarding the health effects of smoking, or the addictive 
nature of smoking cigarettes, with the intention that smokers and members of the public 
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rely to their detriment.”  This finding is binding in this action as res judicata pursuant to 
the Engle opinion. 

42. Paragraph 42 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds states that the Engle opinion referenced in paragraph 42 speaks for itself, but denies 

that it is fairly or accurately characterized in paragraph 42.  Reynolds further states that the Engle 

verdict referenced in paragraph 42 speaks for itself, but denies that it can be applied to Plaintiff’s 

lawsuit or to any other individual smoking and health lawsuit.  Reynolds denies that Plaintiff has 

any cause of action against Reynolds and denies the remaining allegations contained in 

paragraph 42. 

43. At all material times all the Defendants, including the Council and the 
Institute, entered into, participated in, and performed overt acts in furtherance of the 
agreement described in the preceding paragraph. 

43. Reynolds states that Plaintiff’s reliance on the intentionally ambiguous and 

undefined phrase “[a]t all material times” in this paragraph and elsewhere in the Second 

Amended Complaint does not permit Reynolds to formulate a meaningful answer for time 

periods unknown to Reynolds.  To the extent that any answer is required, Reynolds denies that it 

has performed any “overt acts” and denies the remaining allegations contained in paragraph 43. 

44. In making decisions regarding smoking, members of the public, including 
Glenn Simmons, relied on information that was materially incomplete due to the 
Defendants’ agreement to conceal or omit information as described above. 

44. Reynolds denies the existence of, and its participation in, any “agreement to 

conceal or omit information” as alleged in the Second Amended Complaint and denies the 

remaining allegations contained in paragraph 44. 

45. As a direct and proximate result of the conduct described above of the 
defendants, Glenn Simmons smoked cigarettes manufactured, sold and marketed by the 
defendants. 
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45. Paragraph 45 does not require an answer because it asserts incorrect legal 

conclusions, rather than stating factual allegations.  To the extent that any answer is required, 

Reynolds denies the remaining allegations contained in paragraph 45. 

46. The damages alleged in paragraphs 37 and 38 have been incorporated 
herein.  Such damages are recoverable under §768.16-768.27, the “Florida Wrongful Death 
Act.” 

46. Reynolds denies that Plaintiff is entitled to judgment against, or any relief 

whatsoever from, Reynolds in this action and denies the remaining allegations contained in 

paragraph 46. 

WHEREFORE, the Plaintiff, Hanifah Harewood, as personal representative of the 
Estate of Glenn Simmons, and for the use and benefit of Hanifah Harewood, demands 
judgment against all the defendants for damages and such other relief as this court may 
deem just and proper. 

Reynolds denies that Plaintiff has any cause of action against Reynolds, denies that 

Plaintiff is entitled to judgment against, or any relief whatsoever from, Reynolds in this action, 

and denies the remaining allegations contained in the unnumbered paragraph following 

paragraph 46 beginning “WHEREFORE.” 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

The Second Amended Complaint fails to state a claim against Reynolds upon which 

relief can be granted. 

SECOND AFFIRMATIVE DEFENSE 

Plaintiff lacks standing to pursue a claim against Reynolds. 
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THIRD AFFIRMATIVE DEFENSE 

To the extent that Plaintiff’s Decedent’s alleged injuries arise out of or relate to 

Reynolds’ alleged activities outside the State of Florida, the Court lacks personal jurisdiction 

over Reynolds. 

FOURTH AFFIRMATIVE DEFENSE 

Any claim or cause of action that Plaintiff may have had is time barred by the applicable 

statutes of limitation and/or, to the extent Plaintiff is asserting non-Engle claims, is barred in 

whole or in part by the statutes of repose. 

FIFTH AFFIRMATIVE DEFENSE 

 Reynolds avers that the Federal Cigarette Labeling and Advertising Act, 15 U.S.C. 

§ 1331 et seq., as interpreted in Cipollone v. Liggett Group, Inc., 505 U.S. 504 (1992), by the 

operation of the Supremacy Clause, Article VI, Section 2 of the Constitution of the United 

States, preempts and bars, in whole or in part, Plaintiff’s claims and causes of action. 

SIXTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims against Reynolds are barred, in whole or in part, by the Supremacy 

Clause, Article VI, Section 2, of the United States Constitution, because those claims are 

preempted by federal law.  Specifically, under the doctrine of conflict preemption, because 

Congress has specifically foreclosed the removal of tobacco products from the market, any 

claims of liability based solely on Reynolds’ manufacture, marketing and sale of cigarettes are 

preempted. 

SEVENTH AFFIRMATIVE DEFENSE 

 Reynolds avers that Section 768.1256, Florida Statutes, the Government Rules Defense, 

preempts and bars, in whole, or in part, Plaintiff’s claims and causes of action. 
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EIGHTH AFFIRMATIVE DEFENSE 

 The State of the Art Defense, Section 768.1259, Florida Statutes, bars in whole or in part, 

Plaintiff’s cause of action based upon defective design because the Reynolds cigarettes Plaintiff 

and/or Plaintiff’s Decedent allegedly smoked conformed with the state of the art of scientific and 

technical knowledge and other circumstances that existed at the time they were manufactured. 

NINTH AFFIRMATIVE DEFENSE 

 Reynolds is entitled to set-off, should any damages be awarded against it, in the amount 

of damages or settlement amounts recovered by Plaintiff or by any entity acting either on its 

own, on Plaintiff’s and/or Plaintiff’s Decedent’s behalf or in a parens patriae capacity on behalf 

of the citizens of this state, with respect to the same alleged injuries.  Reynolds is also entitled to 

have any damages that may be awarded to Plaintiff reduced by the value of any benefit or 

payment to Plaintiff and/or Plaintiff’s Decedent or to any entity acting either on its own, on 

Plaintiff’s and/or Plaintiff’s Decedent’s behalf or in a parens patriae capacity on behalf of the 

citizens of this state, from any collateral source. 

TENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred, in whole or in part, to the extent that Plaintiff, or any entity 

acting either on its own, on Plaintiff’s and/or Plaintiff’s Decedent’s behalf or in a parens patriae 

capacity on behalf of the citizens of this state, has released, written off, discounted, written 

down, settled, and/or entered into an accord and satisfaction or otherwise compromised 

Plaintiff’s claims, and/or failed to comply with the mandatory provisions of Section 768.76, 

Florida Statutes, as they pertain to the subrogation and reimbursement rights of collateral source 

providers. 
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ELEVENTH AFFIRMATIVE DEFENSE 

 If Plaintiff and/or Plaintiff’s Decedent was injured or damaged, which injuries and 

damages at all times are denied, the injuries and any damages were the result of intervening or 

superseding events, factors, occurrences or conditions, or by the acts or omissions of persons 

other than Reynolds, whether individual, corporate, associate, or otherwise, whether named or 

unnamed in the Second Amended Complaint, which were in no way caused by Reynolds and for 

which Reynolds is not liable.  These other persons, who may be liable in whole or in part for 

Plaintiff's claims, include without limitation the parties that Plaintiff and/or Plaintiff's Decedent 

alleged committed medical negligence and other tortious conduct in treating Plaintiff's Decedent, 

which actions ultimately led to the Plaintiff's Decedent's death. These liable nonparties include: 

Wiktor Niedwiedzki, 210 Towne Circle, West Monroe, LA 71291; (2) Lifemark Hospitals of 

Florida, Inc., 2001 W. 68th Street, Hialeah, FL 33016; (3) Palmetto General Hospital, 2001 W. 

68th St., Hialeah, FL 33016; (4) Tenet Healthcare-Florida, Inc., 1445 Ross Ave., Suite 1400, 

Dallas, TX 75202; (5) Tenet Healthcare Corp., 1445 Ross Ave., Suite 1400, Dallas, TX 75202; 

(6) Baptist Hospital of Miami, 8900 N Kendall Drive, Miami, FL 33176; (7) Ann Kaydee, 

Baptist Hospital of Miami, 8900 N. Kendall Drive, Miami, FL 33176; (8) Andre A. Abitbol, 

Baptist Hospital of Miami, 8900 N. Kendall Drive, Miami, FL 33176; (9) David B. Hurst, Gulf 

Coast Cancer Treatment Center, 2100 State Avenue., Panama City, FL 32405; and (10) Lewin 

and Abitbol, M.D., P.A., 8900 N. Kendall Drive, Miami, FL 33176. Thus, any damages awarded 

in this case should be apportioned in accordance with § 768.81, Florida Statutes, and Fabre v. 

Marin, 623 So.2d 1182 (Fla. 1993). 
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TWELFTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred, in whole or part, by the First Amendment to the United 

States Constitution, by operation of the Noerr-Pennington1 doctrine securing the right to petition 

government, and by the comparable provisions of the Constitution of the State of Florida. 

THIRTEENTH AFFIRMATIVE DEFENSE 

 Any claim or cause of action that Plaintiff may have had is time barred by the doctrines 

of laches, waiver, and/or estoppel. 

FOURTEENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred because the injuries for which Plaintiff seeks to recover were 

allegedly caused by an inherent characteristic of cigarettes which cannot be eliminated without 

substantially compromising the products’ usefulness or desirability, and which is recognized by 

the ordinary person with ordinary knowledge common to the community. 

FIFTEENTH AFFIRMATIVE DEFENSE 

Plaintiff’s Second Amended Complaint should be dismissed for improper venue, or in the 

alternative, the doctrine of forum non conveniens applies to Plaintiff’s Second Amended 

Complaint, requiring dismissal of Plaintiff’s claims or transfer to the proper and convenient 

forum. 

SIXTEENTH AFFIRMATIVE DEFENSE 

 While denying all averments of negligence, wrongdoing, fault or liability, Reynolds 

states that it is entitled to reduction of any damage award, in the event Plaintiff settles with any 

Defendant. 

                                                 
1 See Eastern R.R. Presidents Conference v. Noerr Motor Freight Inc., 365 U.S. 127 (1961); United Mine 

Workers v. Pennington, 381 U.S. 657 (1965). 
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SEVENTEENTH AFFIRMATIVE DEFENSE 

 In the event that Plaintiff establishes liability on the part of Reynolds, which liability is 

specifically denied, Reynolds avers that any injury or damages alleged in the Second Amended 

Complaint were caused by the contributory or comparative negligence of Plaintiff and/or 

Plaintiff’s Decedent, thereby barring Plaintiff’s recovery in whole or in part. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

 Reynolds alternatively avers that Plaintiff and/or Plaintiff’s Decedent assumed the risk of 

or consented to any injury or damages alleged in the Second Amended Complaint, thereby 

barring any recovery by Plaintiff herein. 

NINETEENTH AFFIRMATIVE DEFENSE 

 Reynolds alternatively avers that Plaintiff and/or Plaintiff’s Decedent had a duty to 

mitigate any damages from which Plaintiff and/or Plaintiff’s Decedent may have suffered, which 

failure bars or reduces any recovery by Plaintiff herein. 

TWENTIETH AFFIRMATIVE DEFENSE 

 If the products allegedly involved in this action were defective or unreasonably 

dangerous, which Reynolds expressly denies, Plaintiff and/or Plaintiff’s Decedent was aware 

thereof and unreasonably proceeded to make use of the product in that condition. 

In the Second Amended Complaint, Plaintiff asserts she is entitled to punitive damages 

and prays for such relief.  Reynolds denies that Plaintiff has satisfied the requirement of Section 

768.72, Florida Statutes.  Nonetheless, because Plaintiff prays for punitive damages, Reynolds 

raises the following affirmative defenses. 
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TWENTY-FIRST AFFIRMATIVE DEFENSE 

 Plaintiff’s claim for punitive damages against Reynolds cannot be maintained, because 

any award of punitive damages under Florida law would be by a jury that (1) is not provided 

standards of sufficient clarity for determining the appropriateness, and the appropriate size, of a 

punitive damages award, (2) is not adequately instructed on the limits on punitive damages 

imposed by the applicable principles of deterrence and punishment, (3) is not expressly 

prohibited from awarding punitive damages, or determining the amount of an award of punitive 

damages, in whole or in part, on the basis of invidiously discriminatory characteristics, including 

the residence, wealth, and corporate status of Reynolds, (4) is permitted to award punitive 

damages under a standard for determining liability for punitive damages that is vague and 

arbitrary and does not define with sufficient clarity the conduct or mental state that makes 

punitive damages permissible, and (5) is not subject to adequate trial court and appellate judicial 

review for reasonableness and furtherance of legitimate purposes on the basis of objective 

standards.  Any such verdict would violate Reynolds’ due process rights guaranteed by the 

Fourteenth Amendment to the United States Constitution and by Article I, Section 9 of the 

Florida Constitution, and would be improper under the common law and public policies of the 

State of Florida.  

TWENTY-SECOND AFFIRMATIVE DEFENSE 

 Plaintiff’s claims for punitive damages are barred to the extent that they are based upon 

conduct unrelated to Plaintiff’s and/or Plaintiff’s Decedent’s alleged harm. 
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TWENTY-THIRD AFFIRMATIVE DEFENSE 

 Plaintiff’s claims for punitive damages are barred by due process under the federal and 

state constitutions to the extent Plaintiff seeks to impose punishment for harm allegedly caused 

to nonparties. 

TWENTY-FOURTH AFFIRMATIVE DEFENSE 

 Reynolds denies liability for any award of punitive damages not based solely on the 

specific allegations of Reynolds’ conduct made the subject of this lawsuit and that allegedly 

affected Plaintiff and/or Plaintiff’s Decedent, because consideration of other conduct would 

subject Reynolds to impermissible multiple punishments for the same conduct, in violation of the 

Fifth and Fourteenth Amendments to the United States Constitution and the comparable 

provisions of the Florida Constitution. 

TWENTY-FIFTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims for punitive damages are barred to the extent that they are predicated 

upon lawful conduct by Reynolds. 

TWENTY-SIXTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims for punitive damages against Reynolds are barred or limited by Section 

768.73, Florida Statutes.  Under the plain terms of this statute, “punitive damages may not be 

awarded against a defendant” if the defendant shows, before trial, “that punitive damages have 

previously been awarded against any defendant in any state or federal court in any action 

alleging harm from the same act or single course of conduct for which the claimant seeks 

compensatory damages.”  Id.  Reynolds has paid punitive damages awards in several smoking-

and-health cases where the alleged misconduct and bases for the awards of punitive damages 

were the same act or single course of conduct for which the Plaintiff seeks compensatory 
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damages here, including:  Goveia v. R.J. Reynolds Tobacco Co., No. 2008-CA-760 (Fla. 9th Cir. 

Ct. 2014); Webb v. R.J. Reynolds Tobacco Co., No. 38-2007-CA-001248 (Fla 8th Cir. Ct. 2014); 

Crawford v. R.J. Reynolds Tobacco Co., No. 11-14352-CA-20 (Fla. 11th Cir. Ct. 2013); 

Schlenther v. R.J. Reynolds Tobacco Co., No. 10-005736 (Fla. 6th Cir. Ct. 2012); Dorothy 

Alexander v. R.J. Reynolds Tobacco Co., No. 07-46830-CA-10 (Fla. 11th Cir. Ct. 2012); Smith v. 

R.J. Reynolds Tobacco Co., No. 09-719-CA (Fla. 14th Cir. Ct. 2012); Ward v. R.J. Reynolds 

Tobacco Co., No. 2008-CA-002135 (Fla. 1st Cir. Ct. 2012); In re: Engle Progeny Litigation 

Cases Tobacco Litigation (Mrozek), No. 16-2007-CA-011952-MA (Fla. 4th Cir. Ct. 2011); 

Huish v. R.J. Reynolds Tobacco Co., No. 01-08-CA-003714 (Fla. 8th Cir. Ct. 2011); In re: Engle 

Progeny Litigation Cases Tobacco Litigation (Kirkland), No 08-00673 (Fla. 13th Cir. Ct. 2011); 

Townsend v. R.J. Reynolds Tobacco Co., No. 01-2008-CA-3978 (Fla. 8th Cir. Ct. 2010); Clay v. 

R.J. Reynolds Tobacco Co., No 2007-CA-003020 (Fla 1st Cir. Ct. 2010); Earline Alexander v. 

Philip Morris USA Inc., No 01-2008-CA-5067 (Fla. 8th Cir. Ct. 2010); Gray v. R.J. Reynolds 

Tobacco Co., No 2007-CA-002773 (Fla 1st Cir. Ct. 2010); Piendle v. R.J. Reynolds Tobacco 

Co., No. 50 2008 CA 038777 (Fla. 15th Cir. Ct. 2010); Hall v. R.J. Reynolds Tobacco Co., No. 

07-CA-5098 (Fla. 8th Cir. Ct. 2010); Martin v. R.J. Reynolds Tobacco Co., No. 2007-CA-2520 

(Fla. 1st Cir. Ct. 2009); Boerner v. Brown & Williamson Tobacco Corp., E.D. Ark. 4:98-CV-427 

JMM (2003).  Reynolds may also pay punitive damages awards in several additional smoking-

and-health cases where the alleged misconduct and bases for the awards of punitive damages 

were the same act or single course of conduct for which Plaintiff seeks compensatory damages 

here, prior to this case proceeding to trial.  If, prior to the trial of this action, Reynolds pays the 

punitive damages awards in these cases or any other “action alleging harm from the same act or 

single course of conduct for which the claimant seeks compensatory damages,” Reynolds intends 
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to rely on those payments in further support of this affirmative defense.  Reynolds has already 

paid more than Plaintiff could permissibly and constitutionally recover in this case.  Thus, even 

if Plaintiff could satisfy the showing mandated in Section 768.73(2)(b) before obtaining a 

successive punitive damage award, any otherwise constitutional or permissible award would be 

reduced to $0 under that provision.  Plaintiff therefore cannot recover punitive damages in this 

case. 

TWENTY-SEVENTH AFFIRMATIVE DEFENSE 

 The monetary relief sought, which is intended in part to punish Reynolds, is barred under 

the Eighth Amendment of the United States Constitution and the comparable provisions of the 

Florida Constitution as the imposition of an excessive fine. 

TWENTY-EIGHTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims for punitive damages are barred absent the safeguards guaranteed by the 

Fourth, Fifth, Sixth and Fourteenth Amendments to the United States Constitution and the 

comparable provisions of the Florida Constitution in that these claims invoke or authorize 

proceedings and remedies which, though nominally civil, are in reality so punitive in purpose 

and effect that they transform the relief that Plaintiff seeks into a criminal penalty. 

TWENTY-NINTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims for punitive damages cannot be sustained because an award of punitive 

damages exceeding the limits authorized by the criminal laws or other comparable laws of 

Florida would violate Reynolds’ due process and equal protection rights guaranteed by the Fifth 

and Fourteenth Amendments of the United States Constitution and the comparable provisions of 

the Florida Constitution and would be improper under the law and public policies of the State of 

Florida. 
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THIRTIETH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims for punitive damages cannot be sustained under Florida law because 

any award of punitive damages, without the apportionment of the award separately and severally 

between or among the alleged joint tortfeasors, as determined by the alleged percentage of the 

wrong committed by each alleged tortfeasor, would violate Reynolds’ due process rights and 

equal protection rights guaranteed by the Fifth and Fourteenth Amendments to the United States 

Constitution and the comparable provisions of the Florida Constitution, and would be improper 

under the common law and public policies of Florida. 

THIRTY-FIRST AFFIRMATIVE DEFENSE 

 Plaintiff’s claims for punitive damages against Reynolds cannot be sustained because an 

award of punitive damages in this case, combined with any prior, contemporaneous or 

subsequent judgments or settlements against Reynolds that include punitive damages arising out 

of the same design, development, manufacture, distribution, marketing, sale or use of Reynolds’ 

cigarettes, would be impermissible multiple punishment in violation of the due process and equal 

protection rights guaranteed by the Fifth and Fourteenth Amendments to the United States 

Constitution and the comparable provisions of the Florida Constitution. 

THIRTY-SECOND AFFIRMATIVE DEFENSE 

 Any award of punitive damages that is disproportionate to the amount of actual damages 

that does not bear a reasonable relationship to actual damages and that does not correlate to the 

actual cause of any injury violates Reynolds’ rights under the Due Process clause of the 

Fourteenth Amendment to the United States Constitution and the comparable provisions of the 

Florida Constitution. 
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THIRTY-THIRD AFFIRMATIVE DEFENSE 

 Plaintiff’s claims for punitive damages are barred to the extent that they are based upon 

conduct occurring outside the State of Florida. 

THIRTY-FOURTH AFFIRMATIVE DEFENSE 

 To the extent that the laws of other jurisdictions apply, Reynolds invokes each and every 

constitutional defense available to it under the Constitutions (or similar charters) of each of the 

other forty-nine states, the District of Columbia, the Commonwealth of Puerto Rico, and the 

territories and possessions of the United States.  This specifically includes, but is not limited to, 

provisions relating to due process, access to the courts, freedom of speech, freedom of 

association, freedom to petition the government for redress of grievances, and limitations on 

compensatory and punitive damages.  

 Reynolds hereby gives notice that it may rely upon any other defense that may become 

available during the discovery proceedings in this case and hereby reserves its right to amend its 

answer to assert any such defense.  Reynolds also reserves the right to assert other and related 

defenses as may become available in the event of a determination that the action, or some part 

thereof, is governed by the substantive law of a state other than Florida. 

JURY DEMAND 

Reynolds demands a trial by jury of all claims triable as of right by jury. 

Respectfully submitted, 

 
/s/ Olga M. Vieira    
Benjamine Reid   
Florida Bar No. 183522 
Douglas J. Chumbley 
Florida Bar No. 356301 
Olga M. Vieira 
Florida Bar No. 029783 
CARLTON FIELDS  JORDEN BURT, P.A. 
4200 Miami Tower 
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100 S.E. Second Street 
Miami, FL 33131 
Telephone:  (305) 530-0050 
Facsimile:  (305) 530-0055 
dchumbley@carltonfields.com 
ovieira@carltonfields.com 
trogers@carltonfields.com 
aerocco@carltonfields.com 
miaecf@cfdom.net 
 
Kurt D. Weaver (admitted pro hac vice) 
Whitney Passmore 
Florida Bar No. 91922 
Womble Carlyle Sandridge & Rice 
150 Fayetteville Street, Suite 2100 
Raleigh, NC  27601 
Telephone: (919) 755-2100 
KWeaver@wcsr.com 
WPassmore@wcsr.com 
KWnorowski@wcsr.com 
 
Attorneys for Defendant 
R.J. REYNOLDS TOBACCO COMPANY 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this 22nd day of January, 2018, a true and correct copy of 

the foregoing was served through the Florida Court’s E-Portal on counsel listed below. 

Attorney for Plaintiff: 
Justin Parafinczuk, Esq. 
Austin Carr, Esq. 
KOCH PARAFINCZUK & WOLF, P.A. 
110 East Broward Boulevard, Suite 1630 
Fort Lauderdale, Florida  33301 
Telephone: (954) 462-6700 
Facsimile:  (9549) 462-6567 
Carr@kpwlaw.com 
Rodriguez@kpwlaw.com 
 

Attorney for Plaintiff: 
Dorothy F. Easley, Esq. 
EASLEY APPELLATE PRACTICE PLLC  
1200 Brickell Avenue, Suite 1950  
Miami, Florida 33131  
Telephone: (800) 216-6185  
administration@EasleyAppellate.com 
admin2@EasleyAppellate.com 
 

 

/s/ Olga M. Vieira    
Olga M. Vieira 
Florida Bar No. 029783 

 
 


