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INTRODUCTION 
 

Defendant Caterpillar Inc. (“Caterpillar”) requests that the Court grant the relief sought by plaintiffs 

in their Unopposed Motion for Certification of Settlement Class, Preliminary Approval of Settlement, and 

Approval of Class Notice (“Unopposed Motion”).  Caterpillar submits this brief to provide its perspective on 

plaintiffs’ claims and Caterpillar’s defenses, and in light of that, concurs with plaintiffs that the proposed 

settlement for the settlement class provides significant consideration to the class, is fair and reasonable and 

deserves the approval of the Court.  Further, because the settlement eliminates many of the individualized 

issues and manageability challenges that a trial of class claims would entail, Caterpillar does not oppose 

certification of the settlement class. 

Plaintiffs’ brief in support of the Unopposed Motion sets forth the lengthy history of this class action. 

That history – and the Court’s own experience – reveals a vigorously contested effort by both sides.  After 

extensive discovery and motion practice, each side believes that it will prevail at the class certification stage 

and that each side has the stronger position on the merits.  Regardless of each side’s beliefs, the outcome 

remains in doubt. Accordingly, Caterpillar would like to afford closure and compensation to its loyal 

customers who submit approved claims.  The proposed settlement is in the best interest of all parties and in 

the public interest, so as briefly explained below, Caterpillar respectfully requests that the Court grant 

plaintiffs’ Unopposed Motion. 

FACTUAL BACKGROUND 
 

Caterpillar designed the engines at issue in this case to meet the stringent soot and NOX emission-

control regulations for heavy duty diesel engines. After extensive research Caterpillar settled on a 

technology called the Caterpillar Regeneration System (“CRS”), which utilized an aftertreatment 

regeneration device (“ARD”) to vaporize soot captured in the Diesel Particulate Filter ("DPF") from the 
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exhaust gas. Caterpillar’s goal was to produce an emission control system that would meet the EPA emission 

standards and at the same time protect the complex engine parts from contamination.  

During discovery in this case, Caterpillar produced voluminous engineering documentation for all 

the engine parts related to the emission control system. Caterpillar also presented for depositions twelve 

engineers who, along with hundreds of individuals employed by Caterpillar, were responsible for the initial 

development of the engines and for additional engineering solutions for issues that arose in the field after 

production. Their testimony and the extensive documentation of Caterpillar's engineering practices 

demonstrate that Caterpillar designed a sophisticated emission control system and was proactive in making 

improvements to the system.      

Once the engines were sold and delivered to end users, Caterpillar’s two-year limited warranty 

became effective.  Caterpillar used its warranty database to track all warranty repairs made on the engines. 

Caterpillar worked closely with its dealers who sought advice in repairing the engines and the emission 

control system. Furthermore, Caterpillar issued service letters to inform dealers and engine owners of 

recommended updates to the engines, which were covered at Caterpillar's expense.   

There has never been a challenge to the fact that Caterpillar stood behind its engines. There is no 

evidence that Caterpillar ever denied a legitimate warranty claim. Beyond that, class representatives and 

Caterpillar witnesses both testified that Caterpillar often extended “good will” coverage, which provided 

services at no cost or reduced cost to customers, even if warranty coverage had expired.  

Caterpillar’s engines are well designed and it honored its warranty commitments to plaintiffs and to 

the putative class when issues arose. The EPA thoroughly reviewed the engineering of the engines and 

certified the design of the engines’ emissions systems.  Caterpillar remains convinced of its position on the 

merits.  
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With respect to plaintiffs’ damage claims, class representatives asserted a variety of claims from 

diminished value of their vehicles to consequential damages. Even if those claims were not preempted by the 

Clean Air Act and explicitly excluded under Caterpillar’s Limited Warranty, in their depositions the class 

representatives frequently withdrew specific claims that were shown to be unrelated to the alleged failures of 

the CRS, and the  diminished value claims could not be substantiated.  Caterpillar remains confident of its 

defenses to plaintiffs’ damage claims. 

ARGUMENT  

The substantial risk that the class will obtain nothing if it proceeds shows that this settlement is more 

than fair—and thus easily meets the criteria for preliminary approval.  Three of the factors for evaluating the 

fairness of a class action settlement under Rule 23 concern the risks inherent in further litigation: “[1] the 

risks of establishing liability; [2] the risks of establishing damages; [and 3] the risks of maintaining the class 

action through the trial.”  Sullivan v. DB Investments, Inc., 667 F.3d 273, 319-20 (3d Cir. 2011) (en banc).  

The evidence demonstrates that there are significant factual impediments to plaintiffs’ ability to 

prove their liability and damage claims. There are also substantial legal impediments on the merits and to 

class certification. As plaintiffs note in their Uncontested Motion, Judge Simandle dismissed numerous 

consumer fraud and other claims upon Caterpillar’s motion to dismiss.  Unique aspects of the laws of 

various states  presented significant challenges for plaintiffs to plead valid causes of action.  

Additionally, the testimony of class representatives revealed many differences among them pertinent 

to the Rule 23 requirements of commonality, typicality and predominance.  In sum, class certification will be 

hotly contested both factually and legally.  

For these and other reasons, Caterpillar is confident that it would prevail at the class certification 

stage. Even if it did not, and its appeal of the order for class certification was unsuccessful, plaintiffs would 
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still have to prove their individual entitlement to damages. The litigation road is littered with obstacles and 

risks for the plaintiffs.  The potential for class members to recover nothing if the settlement is not approved 

weighs heavily in favor of finding the settlement is fair and reasonable. 

Notwithstanding the many obstacles to certifying class claims of this sort for trial, the Court should  

grant preliminary certification of the proposed settlement class. Critically, as the Third Circuit has 

recognized, although a settlement class must meet the Rule 23(a) and (b) requirements, the fact of a 

settlement changes the nature of the inquiry. See Sullivan, 667 F.3d 273. For example, although 

individualized issues might have predominated at trial, when a class settlement is proposed, “a district court 

need not envision the form that a trial would take, nor consider the available evidence and the method or 

methods by which plaintiffs propose to use the evidence to prove the disputed element[s] at trial.”  Sullivan, 

667 F.3d 273, 306; see also id. at 322 (the “variety of issues implicated” in a proposed class “do not present 

an obstacle to certification of a settlement class” even if they “would create intractable management 

problems if it were to become a litigation class”).  Indeed, as explained above, courts routinely recognize 

that challenges to certifying a class for trial weigh in favor of approving a class wide settlement.   

In sum, further litigation would be risky and costly for both sides. Caterpillar thus endorses the 

settlement class as a realistic resolution of this class action. Given the uncertainties and costs of continuing 

litigation, the proposed settlement is the best way to end the uncertainty and delay, and most importantly, 

will ensure fair compensation to Caterpillar customers who may not have received expected value from their 

product. 
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CONCLUSION  

Accordingly, Caterpillar joins plaintiffs in asking the Court to grant preliminary certification of the 

settlement class and preliminary approval of the proposed settlement, and approve the class notice as 

requested in the Unopposed Motion. 

/s/James H. Keale 
James H. Keale  
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