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The manufacturer failed to establish that the products liability claims against it were preempted by either the
Locomotive Inspection Act or the Safety Appliance Act.

Following a jury verdict finding a manufacturer of passenger railcars partially at fault for a pipefitter’s
mesothelioma-related death, the federal court in Kansas denied the company’s post-trial motion for judgment
as a matter of law after rejecting its arguments that federal law preempted claims for negligence, failure to warn,
and design defect brought by the decedent’s daughter. The court also denied the daughter’s post-trial motion for
attorney fees and expenses (Little v. The Budd Co., March 19, 2019, Crabtree, D.).

A pipefitter who worked for the Atchison Topeka & Santa Fe Railroad from 1951 until the late 1970s allegedly
was exposed to asbestos during his employment, causing him to develop malignant mesothelioma. Following
his death in 2012, his daughter filed suit against The Budd Co. alleging that it manufactured passenger railcars
using asbestos-containing pipe insulation and sold those railcars to the decedent’s employer. The suit asserted
claims under state law for negligence and strict products liability and, alternatively, for negligence per se based
on violations of the federal Locomotive Inspection Act (LIA) and the Safety Appliance Act (SAA). In a previous
decision, the court determined that neither the LIA nor the SAA preempted the daughter’s claims [see Products
Liability Law Daily’s January 16, 2018 analysis].

Jury verdict. The case subsequently was tried before a jury, which returned a verdict in favor of the daughter.
The jury found The Budd Co. at fault, but apportioned only 7 percent of the total fault to it. The other 93 percent
was apportioned to the decedent’s employer, which was not a party to the case. The jury also awarded the
daughter $139,500 in damages, and the court entered a judgment consistent with the verdict.

Safety Appliance Act. In the instant case, the manufacturer filed a post-trial motion for judgment as a matter
law, arguing that the SAA preempted the daughter’s state law claims because Congress’ intent in enacting
the statute was to place the whole subject of railroad safety appliances beyond all state regulation of any kind,
including state law tort claims. However, the court had rejected that argument in its previous ruling, finding that
Congress intended to regulate only those safety devices listed in the statute. The daughter based her state law
claims on her father’s exposure to asbestos-containing pipe insulation, and the SAA does not list pipe insulation
as one of the safety features that railroad carriers must attach to their railcars. Thus, for the same reasons
articulated in its prior decision, the court held that the SAA did not preempt the daughter’s state law claims.

Locomotive Inspection Act. The manufacturer also contended that the claims were preempted by the LIA.
In its previous decision, the court recognized that the preemptive scope of the LIA extends to the design,
construction, and material of every part of the locomotive and of all appurtenances. In that decision, however,
the court found that there were fact issues as to whether the manufacturer had designed the passenger railcars’
insulated steam pipes to connect to the locomotive. In the current case, the company asserted that it had
presented facts at trial conclusively establishing that its steam lines connected directly to locomotives and, thus,
they were appurtenances of the locomotives.

The daughter responded that the company waived this argument by failing to raise it in a Rule 50(a) motion.
According to the court, even assuming without deciding that the argument had not been waived, the
manufacturer failed to offer evidence establishing that its pipe insulation was a locomotive appurtenance as a
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matter of law. Although the company cited trial testimony stating that the insulated steam pipes ran under the
railcars and connected directly to locomotives, the daughter presented evidence that her father was exposed to
asbestos dust from insulation covering air-conditioning and water lines running under the company’s railcars,
and those pipes connected to a water tank—not to the locomotive. Moreover, the parties never asked the jury
to decide, explicitly, whether the manufacturer’s steam pipes qualified as a locomotive appurtenance. However,
given the facts adduced at trial, it was reasonable for the jury to conclude that the decedent had been exposed
to asbestos dust from equipment that never connected to the locomotive. Thus, the court could not conclude that
the LIA preempted the daughter’s claims as a matter of law. As such, the manufacturer’s motion for judgment as
a matter of law was denied.

Attorney fees and expenses. The court also denied the daughter’s post-trial motion for attorney fees and
expenses. She had asked the court to award sanctions against the company for its failure to admit her requested
admissions about the specific causation of her father’s mesothelioma. She contended that the manufacturer’s
initial denials required her to preserve the video deposition of her consulting pathologist, and she sought the
fees and expenses she incurred from noticing the deposition so that she could later prove the matters that
the defendant had denied. However, the court found that the manufacturer had a reasonable ground, or at
least a good reason, to deny her request for admissions. At trial, the parties presented conflicting evidence
as to whether the decedent’s exposure to the company’s railcar pipe insulation "substantially contributed"
to his mesothelioma. Although the jury ultimately found the company at fault, only 7 percent of the fault was
apportioned to it. Thus, the jury might have concluded that the pathologist’s testimony failed to establish that the
father’s exposures to the defendant’s products caused his mesothelioma.

The case is No. 16-4170-DDC-KGG.

Attorneys: E. Todd Hottman (Hottman Law Firm) for Nancy Little. James E. Wynne (Butzel Long, PC) and Toby
Crouse (Crouse, LLC) for The Budd Co.

Companies: The Budd Co.
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