
 
 
IN THE CIRCUIT COURT OF THE 17TH 

JUDICIAL CIRCUIT IN AND FOR 

BROWARD COUNTY, FLORIDA 

 

COMPLEX CIVIL DIVISION 

 

CASE NUMBER:  08-80000 (19) 

 

JUDGE JACK TUTER 

 

IN RE: ENGLE PROGENY CASES 

TOBACCO LITIGATION 

 

Pertains To: BERNICE MCCALL, 

individually and as Personal Representative 

of the Estate of MARTIN MCCALL 

Case No:  07-36888 (19) 

___________________________________/ 

 
 

 

SECOND AMENDED COMPLAINT 

 

 Plaintiff, BERNICE MCCALL, individually and as Personal Representative of the Estate 

of MARTIN MCCALL, by and through her undersigned counsel, sues Defendants, R. J. 

REYNOLDS TOBACCO COMPANY, PHILIP MORRIS USA, INC., and LORILLARD 

TOBACCO COMPANY, and alleges as follows: 

1. This is an action by BERNICE MCCALL, individually and as Personal 

Representative of the Estate of MARTIN MCCALL, brought in accordance with the decision of 

the Florida Supreme Court in Engle v. Liggett Group, Inc. et al., 945 So. 2d 1246 (Fla. 2006).  

2. On or about December 19, 2007, Plaintiff, BERNICE MCCALL, was duly 

appointed as the Personal Representative of Decedent’s, MARTIN MCCALL, estate. 

3. This is an action for wrongful death pursuant to Florida’s Wrongful Death Act. 

4. At all times relevant to this action, Decedent, MARTIN MCCALL, was a citizen 

and resident of Florida and was married to Plaintiff. 
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5. This is an action for compensatory damages and punitive damages which exceed 

$15,000.00, exclusive of prejudgment interest, attorney's fees and all taxable costs. 

6. Defendant, R.J. REYNOLDS TOBACCO COMPANY (“R.J. REYNOLDS”), 

individually and as the successor by merger, reorganization or otherwise to Brown & Williamson 

Tobacco Corporation and the American Tobacco Company, is a North Carolina corporation that 

conducts business in the State of Florida, including Broward County, and did so during all times 

relevant to this action. References below to R.J. REYNOLDS or the “Defendants” include its 

predecessors in interest as the sense requires. 

7. Defendant, PHILIP MORRIS USA, INC. (“PHILLIP MORRIS”), is a Virginia 

corporation that conducts business in the State of Florida, including Broward County, and did so 

during all times relevant to this action, and is the successor by merger, reorganization or 

otherwise to PHILLIP MORRIS INCORPORATED. References below to PHILIP MORRIS or 

the “Defendants” include its predecessors in interest as the sense requires. 

8. Defendant, LORILLARD TOBACCO COMPANY (“LORILLARD”), is a 

Delaware corporation that conducts business in the State of Florida, including Broward County, 

and did so at all time relevant to this action.  

9. The Council for Tobacco Research-U.S.A., Inc. (the "Council") and the Tobacco 

Institute, Inc. (the "Institute"), at all times relevant to this action, were involved in promotion, 

lobbying, medical research, legislative and political activities or related ventures, throughout 

Florida and the United States both in connection with and on behalf of the Defendants. 
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10. At all times relevant to this action, all Defendants manufactured and distributed 

tobacco products containing nicotine throughout Florida and the United States. The Defendants 

were and remain Engle Defendants. 

11. In Engle, the Florida Supreme Court approved certification for liability purposes 

of a class including all Florida citizens and residents, and their survivors, who have suffered, 

presently suffer, or who have died from diseases and medical conditions caused by their 

addiction to cigarettes that contain nicotine. 

12. At all times relevant to this action, Plaintiff’s Decedent was a Florida resident and 

citizen who was addicted to, purchased, and smoked cigarettes containing nicotine that were 

designed, manufactured, advertised, and marketed by one or more of the Defendants. Based upon 

the knowledge and present and necessarily limited recollection of Plaintiff, brands Plaintiff's 

Decedent smoked included, but are not necessarily limited to: Accord, Belair, Benson & Hedges, 

Camel, Carlton, Cavalier, Doral, Kent, Kool, Marlboro, Maverick, Merit, Newport, Parliament, 

Raleigh, Salem, and Vantage. Discovery is likely to yield evidence that Plaintiff's Decedent 

smoked other brands. He did so in sufficient quantities and for a sufficient time period to cause 

injury in the form of diseases and medical conditions, including lung cancer, which was the sole 

cause or a substantial cause of his death.  

13. The Florida Supreme Court decertified the Engle class because class-wide 

treatment of causation and damages was not feasible. The Florida Supreme Court expressly 

reserved to class members, including Plaintiff, the right to bring individual actions against 

Defendants for smoking related injuries and damages, including punitive damages. 
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14. In the Engle opinion of July 6, 2006, as modified on rehearing on December 21, 

2006, the Supreme Court of Florida ruled that the Engle class as such was decertified but 

recognized the continuing effect of the “Phase I” Engle class trial verdict of July 7, 1999, 

incorporated into a final judgment on November 7, 2000. The Engle Court held that the former 

class members could file individual actions within one year of its mandate for smoking-related 

injuries and damages, including punitive damages, and that in those individual actions, certain 

findings made in the Phase I verdict would be binding as res judicata.  

15. The Supreme Court of Florida issued its mandate on January 11, 2007. 

16. Less than one year elapsed from the time the Florida Supreme Court’s mandate 

was issued to when Plaintiff initially filed her Complaint against Defendants. Therefore, this 

action is timely. 

17. Because Plaintiff’s Decedent was an Engle class member, Plaintiff’s Decedent is 

entitled to the benefits of all Phase I findings. 

18. Plaintiff hereby alleges and asserts all of said Phase I findings as res judicata to 

the instant action pursuant to the Engle opinion. 

19.  Plaintiff’s Decedent is entitled to the benefit of all findings set forth in Engle, 

including but not limited to the following: 

20. Smoking cigarettes causes aortic aneurysm. 

21. Smoking cigarettes causes bladder cancer. 

22. Smoking cigarettes causes cerebrovascular disease. 

23. Smoking cigarettes causes cervical cancer. 

24. Smoking cigarettes causes chronic obstructive pulmonary disease. 
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25. Smoking cigarettes causes coronary heart disease. 

26. Smoking cigarettes causes cardiovascular disease. 

27. Smoking cigarettes causes hardening of the arteries. 

28. Smoking cigarettes causes atherosclerosis. 

29. Smoking cigarettes causes coronary artery disease. 

30. Smoking cigarettes causes arteriosclerosis. 

31. Smoking cigarettes causes angina. 

32. Smoking cigarettes causes abnormal blood clotting. 

33. Smoking cigarettes causes blood vessel damage. 

34. Smoking cigarettes causes myocardial infarction (heart attack). 

35. Smoking cigarettes causes esophageal cancer. 

36. Smoking cigarettes causes kidney cancer. 

37. Smoking cigarettes causes laryngeal cancer. 

38. Smoking cigarette causes lung cancer. 

39. Smoking cigarettes causes adenocarcinoma. 

40. Smoking cigarettes causes large cell carcinoma. 

41. Smoking cigarettes causes small cell carcinoma. 

42. Smoking cigarettes causes squamous cell carcinoma. 

43. Smoking cigarettes causes complication of pregnancy. 

44. Smoking cigarettes causes oral cavity/tongue cancer. 

45. Smoking cigarettes causes pancreatic cancer. 

46. Smoking cigarettes causes peripheral vascular disease. 
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47. Smoking cigarettes causes pharyngeal cancer. 

48. Smoking cigarettes causes stomach cancer.  

49. Nicotine in cigarettes is addictive. 

50. Defendants placed cigarettes on the market that were defective and unreasonably 

dangerous. 

51. Defendants concealed or omitted material information not otherwise known or 

available knowing that the material was false or misleading, or failed to disclose a material fact 

concerning the health effects or addictive nature of smoking cigarettes, or both. 

52. Defendants agreed to conceal or omit information regarding the health effects of 

cigarettes or their addictive nature with the intention that smokers and the public would rely on 

this information to their detriment. 

53. All of the Defendants sold or supplied cigarettes that were defective. 

54. All of the Defendants sold or supplied cigarettes that, at the time of sale or supply, 

did not conform to representations of fact made by Defendants. 

55. All of the Defendants were negligent. 

56. As a direct and proximate result of smoking cigarettes manufactured and sold by 

one or more Defendants, Plaintiff’s Decedent suffered from one or more of the diseases and 

medical conditions described, including lung cancer, which was caused by his addiction to 

cigarettes that contain nicotine and each of which manifested during the class period. Plaintiff’s 

Decedent died as a result of the disease or diseases. Plaintiff claims all damages allowed by the 

Florida Wrongful Death Act including the following as a direct and proximate result of 

Plaintiff’s Decedent’s death, Decedent’s survivor(s) has/have and will suffer mental and 
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emotional pain and suffering, has/have incurred medical and financial expenses, loss of 

Decedent’s love, affection, support, services, protection, companionship, instruction, guidance, 

and funeral expenses. Decedent’s Estate has also suffered a loss of net accumulations, earnings, 

and medical and funeral expenses. 

57. Alternatively, in the event one or more of the Defendants contend that Decedent 

died of some cause unrelated to smoking cigarettes, Plaintiff asserts a claim for survival damages 

pursuant to Section 46.021, Florida Statutes, as Decedent suffered past physical and mental and 

emotional pain and suffering, loss of enjoyment of life and medical expense for care and 

treatment. During the period before Decedent died, and in conjunction with an alternative 

survival claim, Plaintiff also asserts a loss of consortium claim and alleges as a direct and 

proximate result of the allegations contained in this Complaint, Plaintiff has suffered and will 

continue to suffer the loss of services, consortium, and care and comfort of Decedent’s society 

because of his injuries, disabilities and death, and has incurred expenses for medical treatment 

rendered to Decedent. 

58. Additionally, whether part of a wrongful death or survival claim, Decedent’s 

cigarette-related illness(es) resulted in his sustaining aggravation of previously existing 

conditions(s), physical pain and suffering, mental and emotional distress, and medical expense. 

 

COUNT I 

STRICT LIABILITY 

 Plaintiff, BERNICE MCCALL, individually and as Personal representative of the Estate 

of MARTIN MCCALL, re-alleges and readopts paragraphs 1-58 as though fully set forth herein 

and alternatively and/or concurrently states: 
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59. The Engle Phase I findings conclusively establish that the cigarettes sold and 

placed on the market by Defendants were defective and unreasonably dangerous. This finding is 

binding in this action as res judicata pursuant to the Engle opinion. 

60. As a proximate result of smoking the defective cigarettes sold and placed on the 

market by one or more of the Defendants, Plaintiff’s Decedent was injured and died. The Estate 

and all the statutory survivors are entitled to recover all damages as enumerated in Florida Statute 

§768.16, et., seq., including, but not limited, to mental pain and suffering, loss of support and 

services, loss of parental companionship, instruction, and guidance, loss of net accumulations and 

funeral and burial expenses.. 

61. Plaintiff is also entitled to punitive damages pursuant to Philip Morris USA, Inc. 

v. Hallgren, 124 So. 3d 350 (Fla. 2nd DCA 2013), Owens-Corning Fiberglas Corp. v. Ballard, 

749 So. 2d 483, 488-89 (Fla. 1999), Piper Aircraft Corp. v. Coulter, 426 So. 2d 1108, 1110 (Fla. 

4th DCA 1983), and Johns-Manville Sales Corp. v. Janssens, 463 So. 2d 242, 247-52 (Fla. 1st 

DCA 1984) since the Defendants’ conduct was sufficiently egregious to show apparent 

indifference and wanton disregard to the health and safety of individuals. 

COUNT II 

FRAUD BY CONCEALMENT 

 

 Plaintiff, BERNICE MCCALL, individually and as Personal Representative of the Estate 

of MARTIN MCCALL, re-alleges and readopts paragraphs 1-58 as though fully set forth herein 

and alternatively and/or concurrently state: 

62. The Engle Phase I findings conclusively establish that Defendants concealed or 

omitted material information not otherwise known or available knowing that the material was 

false or misleading, or failed to disclose a material fact concerning the health effects or addictive 
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nature of smoking cigarettes, or both. This finding is binding in this action as res judicata 

pursuant to the Engle opinion. 

63. The Plaintiff’s Decedent, MARTIN MCCALL, relied on such information to his 

detriment. 

64. The Defendants’ actions constitute fraud. 

65. As a proximate result of Defendants’ fraud, Plaintiff’s Decedent, MARTIN 

MCCALL, died.  The Estate and all the statutory survivors are entitled to recover all damages as 

enumerated in Florida Statute §768.16, et., seq., including, but not limited, to mental pain and 

suffering, loss of support and services, loss of parental companionship, instruction, and guidance, 

loss of net accumulations and funeral and burial expenses.  

66. Plaintiff, is also entitled to punitive damages pursuant to First Interstate 

Development Corporation v. Ablanedo, 511 So.2d 536 (Fla. 1987), Owens-Corning Fiberglas 

Corporation v. Ballard, 749 So.2d 483 (Fla. 1999), or both decisions, since the Defendants’ 

conduct was fraudulent, wanton or reckless. 

COUNT III 

CONSPIRACY TO COMMIT FRAUD BY CONCEALMENT 

 

 Plaintiff, BERNICE MCCALL, individually and as Personal Representative of the Estate 

of MARTIN MCCALL, re-alleges and readopts paragraphs 1-58 as though fully set forth herein 

and alternatively and/or concurrently state: 

67. The Engle Phase I findings conclusively establish that Defendants, the Council, 

and the Institute, agreed to conceal or omit information regarding the health effects of cigarettes 

or their addictive nature with the intention that smokers and the public would rely on this 
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information to their detriment. This finding is binding in this action as res judicata pursuant to 

the Engle opinion. 

68. The concealed and omitted information described in the preceding paragraph was 

material information. 

69. Plaintiff’s Decedent, MARTIN MCCALL, relied to his detriment upon the 

concealment and omissions of such information. 

70. The Defendants’ actions, and those of the Council and Institute, constitute a 

successful conspiracy to commit fraud. 

71. As a proximate result of the Defendants’ conspiracy to commit fraud, Plaintiff’s 

Decedent, MARTIN MCCALL, died.  The Estate and all the statutory survivors are entitled to 

recover all damages as enumerated in Florida Statute §768.16, et., seq., including, but not limited, to 

mental pain and suffering, loss of support and services, loss of parental companionship, instruction, 

and guidance, loss of net accumulations and funeral and burial expenses.  

72. Plaintiff, is also entitled to punitive damages pursuant to First Interstate 

Development Corporation v. Ablanedo, 511 So.2d 536 (Fla. 1987), Owens-Corning Fiberglas 

Corporation v. Ballard, 749 So.2d 483 (Fla. 1999), or both decisions, since the Defendants’ 

conduct was fraudulent, wanton or reckless. 

COUNT IV 

NEGLIGENCE 

 

Plaintiff, BERNICE MCCALL, individually and as Personal Representative of the Estate 

of MARTIN MCCALL, re-alleges and readopts paragraphs 1-58 as though fully set forth herein 

and alternatively and/or concurrently state: 
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73. The Engle Phase I findings conclusively establish that all of the Defendants were 

negligent. This finding is binding in this action as res judicata pursuant to the Engle opinion. 

74. As a proximate result of the Defendants’ negligence, Plaintiff’s Decedent was 

injured and died.  The Estate and all the statutory survivors are entitled to recover all damages as 

enumerated in Florida Statute §768.16, et., seq., including, but not limited, to mental pain and 

suffering, loss of support and services, loss of parental companionship, instruction, and guidance, 

loss of net accumulations and funeral and burial expenses.. 

75. Plaintiff is also entitled to punitive damages pursuant to Philip Morris USA, Inc. 

v. Hallgren, 124 So. 3d 350 (Fla. 2nd DCA 2013), Owens-Corning Fiberglas Corp. v. Ballard, 

749 So. 2d 483, 488-89 (Fla. 1999), Piper Aircraft Corp. v. Coulter, 426 So. 2d 1108, 1110 (Fla. 

4th DCA 1983), and Johns-Manville Sales Corp. v. Janssens, 463 So. 2d 242, 247-52 (Fla. 1st 

DCA 1984) since the Defendants’ conduct was sufficiently egregious to show apparent 

indifference and wanton disregard to the health and safety of individuals. 

WHEREFORE, Plaintiff, BERNICE MCCALL, individually and as Personal 

Representative of the Estate of MARTIN MCCALL, demands (i) a jury trial on all issues so 

triable and (ii) judgment against each Defendant and every one of them for damages pursuant to 

Florida’s Wrongful Death Act including, but not limited to: (a) funeral expenses of the Decedent; 

(b) medical and hospital expenses of the Decedent caused by smoking Defendants’ products; (c) 

loss of the Decedent’s net accumulations, which would otherwise have been acquired; (d) each 

respective survivor’s losses, including (1) mental and emotional anguish, (2) medical, funeral 

and other expenses incurred, and (3) loss of their Decedent’s love, affection, support, services, 

protection, companionship, instruction; (e) all recoverable costs of this action; (f) all legally 
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recoverable interest; and (g) any other relief to which Plaintiff may be legally or equitable 

entitled. 

WHEREFORE, alternatively for the above-listed counts, should one or more 

Defendants contend that a Decedent died of some cause unrelated to smoking cigarettes, said 

Decedent’s Personal Representative demands (i) a jury trial on all issues so triable and (ii) 

judgment against each Defendant and every one of them for all survival damages pursuant to 

Section 46.021, Florida Statutes, which damages include all that Decedent could have recovered 

prior to his death, specifically including, but not limited to: (a) lost wages and earnings capacity; 

(b) all medical and funeral expenses incurred; (c) loss of enjoyment of life, mental anguish, and 

pain and suffering; (d) damages for the aggravation of any previously existing condition; (e) 

damages for loss of consortium and companionship; (f) all recoverable costs of this action; (g) all 

legally recoverable interest; and (h) any other relief to which the Personal Representative may be 

legally or equitable entitled. 

Dated:         Respectfully submitted, 

THE ALVAREZ LAW FIRM  

Attorneys for Plaintiffs 

355 Palermo Avenue 

Coral Gables, FL  33134 

Telephone:  (305) 444-7675 

Facsimile:  (305) 444-0075 

       

BY:    /s/ Alex Alvarez   

          ALEX ALVAREZ 

        Florida Bar No. 946346 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

by email this _____ day of June, 2014 to all counsel of record identified on the attached Service 

List. 

 

 THE ALVAREZ LAW FIRM  

    Attorneys for Plaintiffs 

    355 Palermo Avenue 

    Coral Gables, FL  33134 

    Telephone:  (305) 444-7675 

    Facsimile:  (305) 444-0075 

       

    BY:  /s/ Alex Alv_____________ 

     ALEX ALVAREZ 

     Florida Bar No. 946346 



SERVICE LIST 

 

Thomas M. Sherouse, Esq. 

Geri E. Howell, Esq. 

Shook, Hardy & Bacon LLP 

201 S. Biscayne Blvd., Suite 2400 

Miami, FL 33131 

tsherouse@shb.com 

ghowell@shb.com  

SHBPMAttyBroward@shb.com.  

Attorneys for Defendants Philip Morris USA 

Inc. and Lorillard Tobacco Company 

 

Stephanie E. Parker, Esq. 

John F. Yarber, Esq. 

John M. Walker, Esq. 

Jones Day 

1420 Peachtree Street, N.E., Suite 800 

Atlanta, GA 30309 

separker@jonesday.com 

jyarber@jonesday.com 

jmwalker@jonesday.com  

Attorneys for Defendant R.J. Reynolds 

Tobacco Company 

 

David M. Wood, Esq. 

Eric M. Meyer, Esq. 

Hughes Hubbard & Reed, LLP 

2345 Grand Blvd., Suite 2000 

Kansas City, MO 64108 

Attorneys for Lorillard Tobacco Company 

Gordon James III, Esq.  

pamela.olshan@sedgwicklaw.com  

Eric Lundt, Esq.  

eric.lundt@sedgwicklaw.com  

jonathan.thomas@sedgwicklaw.com  

SEDGWICK, LLP  

Coastal Tower, Suite 1100  

2400 East Commercial Boulevard  

Fort Lauderdale, FL 33308  

Phone: (954) 958-2500  

Fax: (954) 958-2513  

Counsel for Defendant, R.J. Reynolds 

Tobacco Co.  

 

 

 

mailto:tsherouse@shb.com
mailto:ghowell@shb.com
mailto:SHBPMAttyBroward@shb.com
mailto:separker@jonesday.com
mailto:jyarber@jonesday.com
mailto:jmwalker@jonesday.com

