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Products Liability Law Daily Wrap Up, DAMAGES—DRUGS—Pa. Super.:
Maryland cap applicable to Risperdal plaintiff’s noneconomic damages,
but conflict in state punitive damages laws remanded, (Feb. 21, 2018)
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By John W. Scanlan, J.D.

A trial court’s application of a Maryland damages cap to the noneconomic damages awarded to a Maryland
resident who developed gynecomastia after taking the prescription anti-psychotic drug Risperdal was upheld
by a Pennsylvania superior court, but the issue of whether Maryland or New Jersey law on punitive damages
applied was remanded to the trial court. The superior court also found that the patient provided enough evidence
for a jury to find that his use of the medication caused him to develop gynecomastia (Murray v. Janssen
Pharmaceuticals, Inc., February 20, 2018, Bender, J.).

The patient was prescribed Risperdal by several of his treating physicians because he had trouble sleeping as
a result of what his pediatric psychiatrist called "autism spectrum disorder." He used the drug from April 2003
to February 2008. The patient brought suit against Janssen Pharmaceuticals, the manufacturer, alleging that
his ingestion of Risperdal caused him to develop gynecomastia, and that Janssen negligently failed to warn his
physicians and health care providers of this risk. His case was coordinated with other similar cases in a mass tort
action in Pennsylvania and went to trial.

In 2015, a Pennsylvania state jury found in favor of the patient and awarded him $1.75 million in noneconomic
damages [see Products Liability Law Daily’s November 10, 2015 analysis]. While upholding the verdict, the
trial court subsequently reduced this award to $680,000 pursuant to a Maryland statutory cap on noneconomic
damages [see Products Liability Law Daily’s March 21, 2016 analysis]. Both parties appealed.

Sufficiency of the evidence. The superior court found that the evidence was sufficient to support the jury’s
finding that Risperdal caused the patient’s gynecomastia. Janssen argued that no treating physician had ever
diagnosed him with gynecomastia, no reliable contemporaneous evidence supported his expert’s conclusion
that the patient developed this condition while taking the drug, and that the expert failed to exclude another
likely cause of the condition. According to the court, the record showed that the expert relied not only upon a
photograph of the patient, as Janssen argued, but he also examined the patient’s school, medical, and pharmacy
records, as well the results of the patient’s mammogram. Further, contrary to Janssen’s assertion, the record
also showed that the patient’s mother was aware of his breast growth prior to 2008, and while Janssen argued
that this testimony was "self-serving" and uncorroborated, the court found this to be an attack on her credibility
and declined to substitute its judgment for the jury’s. Finally, the testimony of the patient’s expert did, in fact,
exclude puberty as a potential cause after examining the patient’s medical history, reviewing the medical
literature, and conducting a physical examination.

Punitive damages. The trial court should not have granted Janssen’s global motion for partial summary
judgment on the issue of punitive damages without having considered the unique circumstances of each case,
including locations of the place of injury and domicile, along with the governmental interests of these locations.
The superior court first determined that the patient had not waived his right for review of his claim that the trial
court improperly applied New Jersey law to the punitive damage claims of all Risperdal claimants. In Stange v.
Janssen Pharmaceuticals, Inc., another Risperdal case decided earlier this year, this same court had concluded
that the Risperdal plaintiffs adequately preserved this issue, and therefore the present court stated that it would
not rule differently [see Products Liability Law Daily’s January 10, 2018 analysis].
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As in Stange, the present case involved a true conflict between the laws of New Jersey, which is Janssen’s
principal place of business, and the plaintiff’s home state, which in the instant case is Maryland. New Jersey
does not permit punitive damages in product liability cases involving a pharmaceutical product approved by the
FDA, but Maryland does not have a similar prohibition. Because the trial court did not conduct a choice of law
analysis in this case after concluding that New Jersey law should apply to the punitive damages claims of all
Risperdal plaintiffs, the superior court remanded the punitive damages issue to give the patient the opportunity to
create an individual record relating to the choice of law principles involved in his particular case.

Noneconomic damages cap. Finally, the superior court found that the trial court properly reduced the patient’s
award of noneconomic damages from $1.75 million to $680,000 by applying a Maryland statutory cap. Maryland
law provides that a noneconomic damages award in a personal injury action may not exceed $500,000, plus
$15,000 for each year beginning in 1995. The patient argued that Pennsylvania law—the law of the forum—
should apply because remitting a verdict is a procedural mechanism. However, while the parties and the trial
court all used the term "remittitur," the trial court actually reduced the verdict by applying the damages cap, which
is a substantive limitation.

Further, there is an "unprovided-for" conflict between Maryland law and Pennsylvania law, which does not
limit noneconomic damages. The superior court observed that Pennsylvania’s law is more plaintiff-friendly,
but the patient does not reside in that state, whereas Maryland has a defendant-protecting rule, but Janssen
is not incorporated in Maryland and does not have a principal place of business there. Applying the principles
of the Restatement (Second) of Conflict of Laws, the court found that the patient was prescribed the drug in
Maryland by health care providers located there, he purchased and used the drug there, and was injured and
treated there. By contrast, Pennsylvania is merely the forum state. As a result, Maryland has a more significant
relationship to the noneconomic damages issue than Pennsylvania.

The case is No. 2018 PA Super 36.
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(Sheller, PC) for Nicholas Murray.
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