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—Fla. App.: Jury awards ex-smoker $11.65 million in second damages
trial, (Oct. 22, 2013)

Products Liability Law Daily Wrap Up

Click to open document in a browser

By Susan Lasser, J.D.

Following a new trial on compensatory and punitive damages in an Engle-progeny case involving a 25-year
smoker who developed and suffered from severe chronic obstructive pulmonary disease and emphysema in her
action against a cigarette manufacturer, a jury awarded her approximately $11.65 million (Naugle v. Philip Morris
USA Inc., October 16, 2013, Tuter, J.). The damages had been reduced from an initial verdict of approximately
$300 million in compensatory and punitive damages following the first trial.

Background. Lucinda Naugle smoked cigarettes manufactured by Philip Morris USA, Inc. from the age of 20
in 1968 until 1993. The evidence presented in Phase I of her trial showed that she became addicted and was
eventually diagnosed with severe chronic obstructive pulmonary disease (COPD) with exacerbation. The Phase I
jury found that Naugle was an Engle class member (i.e., she had been addicted to cigarettes containing nicotine
and the addiction was a legal cause of her emphysema). Phase II of the trial involved issues of causation,
comparative fault, and damages. The trial court instructed the Phase II jury that based on the Phase I verdict,
Naugle was entitled to the following Engle findings: (1) Philip Morris was negligent; (2) Philip Morris sold or
supplied cigarettes that were defective; (3) Philip Morris placed cigarettes on the market that were defective and
unreasonably dangerous; (4) Philip Morris concealed or omitted material information not otherwise known or
available, concerning the health effects or addictive nature of smoking cigarettes; and (5) Philip Morris agreed
with other tobacco companies to conceal or omit information concerning the health effects of cigarettes or their
addictive nature with the intention that smokers and the public would rely on this information to their detriment.

After Phase II, the trial court instructed the jury on legal causation as to each of Naugle’s claims. The jury found
that Philip Morris was 90 percent at fault and that Naugle was 10 percent at fault and awarded compensatory
damages in the following amounts: $90,000 for past medical expenses, $3.7 million for future medical expenses,
$12.2 million for past pain and suffering, and $40.6 million for future pain and suffering. The jury additionally
determined that by clear and convincing evidence punitive damages were warranted in the amount of $244
million.

The trial court granted the cigarette maker’s post-verdict motion for remittitur and reduced the non-economic
compensatory damages to $9,825,000, for a total compensatory damages award of $12,982,500, after
applying comparative fault. The trial court also reduced the punitive damages award from $244,000,000 to
$25,965,000, resulting in a 2:1 punitive-to-compensatory ratio. Upon Naugle’s acceptance of the remitted
amount of $38,947,500, the trial court entered an amended final judgment in the amount of $36,760,500. Philip
Morris appealed the final judgment.

Appellate court rulings and new trial ordered. The cigarette manufacturer raised five issues on appeal. In its
December 2012 ruling, the court of appeals first ruled that the trial court had correctly applied Engle—that the
application of the Engle findings to the progeny case did not violate Philip Morris’s due process rights—and that
the trial court properly instructed the jury as to legal causation. In addition, the appellate court held that the trial
court properly denied Philip Morris’s motion for directed verdict as to the fraudulent concealment and conspiracy
claims. According to the court, it was for the jury to determine (1) whether Naugle would have continued to
smoke Philip Morris’s cigarettes if not for the company’s nondisclosures; and (2) whether Naugle justifiably relied
on the false controversy created by the tobacco industry after May 5, 1982. The jury found for Naugle on these
issues, and the court determined that the jury’s findings were supported by competent and substantial evidence.
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The appellate court, however, agreed with Philip Morris that the trial court abused its discretion in denying the
cigarette maker’s motion for a new trial based on the compensatory and punitive damages. The trial court had
determined that the non-economic and punitive damages were excessive under Florida law in that the court
found that “the jury was moved by passions—sympathy for [Naugle’s] suffering and anger toward [Philip Morris’s]
conduct and strategy” which the trial court said resulted in the jury’s not following the court’s instructions that the
damages awarded should be based solely on the cigarette maker’s conduct “directed to” Naugle and the harm
caused to her. As such, the trial court granted Philip Morris’s motion for remittitur and denied its motion for a new
trial. Philip Morris argued that because the trial court expressly found that both the compensatory and punitive
damages awards were infected by passion and prejudice, and that the jury disregarded the court’s instructions,
the awards should be set aside because the errors could not be cured by remittitur. The appellate court agreed
that a new trial on damages was the proper remedy, and, therefore, affirmed the final judgment as to the findings
of liability for compensatory and punitive damages, but remanded for a new trial on the issue of damages.

Jury verdict in second damages trial. The jury awarded the former smoker approximately $11.65 million
in the second damages trial. In response to the first question on the verdict form, which asked what was the
total amount of damages for medical expenses sustained by Naugle, the jury answered $466,389.66 for past
expenses and $180,000 for future expenses.

The jury then awarded $3.5 million for the total amount of Naugle's damages for “pain and suffering, disability,
physical impairment, disfigurement, mental anguish, inconvenience, and loss of capacity for the enjoyment of life
sustained.”

The jury was instructed that the issues relating to fault were determined by the prior jury, and that it should not
reduce its compensatory award because of any fault it might attribute to Naugle. The jury was informed that the
court would enter a judgment based on its verdict and would make any appropriate reduction in the total amount
of compensatory damages by the percentage of fault which the prior jury found chargeable to Naugle.

Finally, the jury was asked the total amount of punitive damages, if any, that it found should be assessed against
Philip Morris, to which the jury responded $7.5 million.

The case number is 2007-CV-036736(19).

Attorneys: Todd R. McPharlin (Kelley/Uustal, PLC) for Lucinda Naugle. Geri E. Howell (Shook, Hardy & Bacon
L.L.P.) for Philip Morris USA Inc.
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