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Products Liability Law Daily Wrap Up, DESIGN AND MANUFACTURING 
DEFECTS—INDUSTRIAL AND COMMERCIAL EQUIPMENT—W.D. Tex.: 
E-Z-GO Workhorse design, marketing claims trot to trial, (Dec. 28, 2015) 

By Susan Lasser, J.D. 

A utility vehicle user’s design and marketing defect claims stemming from her being run over by the utility vehicle 
when a bag of cattle cubes fell on the vehicle’s accelerator, which released the parking brake and caused the 
vehicle to move forward, will proceed to trial against the vehicle manufacturer, according to a federal district 
court in Texas. The court also ruled that genuine disputes of material fact existed as to the user’s negligent 
design and negligent marketing claims, but not as to her “duty to recall” and res ipsa loquitur claims (Nester v. 
Textron, Inc., December 22, 2015, Ezra, D.). 

The user and her husband, cattle ranch owners, purchased a used E-Z-GO Workhorse ST350 (Workhorse), a 
utility vehicle manufactured by Textron, Inc. d/b/a E-Z-GO (Textron). The Workhorse is a golf cart-like vehicle, 
and its ignition switch is operated by using a key which turns on the vehicle’s electrical system. The engine does 
not start until the accelerator is depressed, and releasing the accelerator turns off the engine. The Workhorse 
also uses a “kick-off” brake system whereby the parking brake is physically linked to the accelerator pedal so 
that depressing the accelerator automatically releases the parking brake. 

Injury. On the day of the accident, the user loaded a 50-pound bag of cattle cubes onto the passenger-side 
floorboard of the Workhorse. She then drove the Workhorse into the pastures on the ranch to attend to the 
cattle. At a gate separating fields, she stopped the Workhorse, applying the parking brake, and exited the vehicle 
to open the gate. She did not turn the key to the “off” position before exiting. While she walked to the gate with 
her back to the vehicle, the bag of cattle cubes fell onto the Workhorse’s accelerator pedal, releasing the parking 
brake and causing the Workhorse to accelerate forward. The vehicle struck the user, knocking her to the ground 
and running her over. She could not move or call for help until her husband found her over an hour later. She 
sustained vertebrae fractures in her neck, which required two surgeries to repair. Her injuries rendered her 
quadriplegic and in need of constant medical care. 

The user and her husband (user) filed suit against Textron alleging claims for design and marketing defects, 
negligence, gross negligence, breach of warranty, duty to recall, and res ipsa loquitur. Textron moved for 
summary judgment. 

Design defect. The court denied judgment as a matter of law for the manufacturer, finding that the user 
submitted sufficient evidence to establish a genuine dispute of fact as to (1) whether the kick-off brake system 
rendered the Workhorse unreasonably dangerous; (2) whether a safer alternative design existed at the time of 
the Workhorse’s manufacture; and (3) whether the defect was a producing cause of the injury. Evidence of 
unreasonable dangerousness, the existence of a safer alternative design, and that the defect at issue was a 
producing cause of the injury at issue were required to establish a design defect. On the issue of unreasonable 
dangerousness, while the manufacturer provided expert testimony that the kick-off brake system prevented wear 
and damage to the parking brake by preventing an operator from driving the cart while the parking brake was 
engaged, the user’s expert evidence suggested that the kick-off brake system, which allowed inadvertent contact 
with the accelerator, created the likelihood of severe injury or death. Also, the warnings in the owner’s manual 
and the testimony of the manufacturer’s corporate representative further indicated that the manufacturer 
recognized the potential for grave injury resulting from inadvertent operation of the kick-off parking brake system. 

Additionally, the user offered evidence that a safe substitute product existed that was capable of meeting the 
same need at a reasonable cost—i.e., removing the mechanical linkage between the accelerator and the parking 
brake so that depressing the accelerator did not release the parking brake. An associated decrease in the cost 
of manufacturing would be $75 per vehicle by removing the linkage without impairing the usefulness of the 
Workhorse. Further, the user provided expert testimony that an average Workhorse user was unlikely to be 
aware of the hazard of unintended acceleration created by the kick-off brake system, in part because the vehicle 
appeared to be “off” when the accelerator pedal was released and the engine stopped. Finally, evidence also 
was provided showing that the existing warnings and instructions did not significantly increase users’ awareness 
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of the danger. While the manufacturer submitted contrary evidence as to several of these factors, it was not for 
the court to make credibility determinations or weigh the evidence on a motion for summary judgment. Thus, the 
evidence, viewed in the light most favorable to the user as the nonmoving party was sufficient to create a 
genuine dispute of material fact on the elements of a design defect. 

Marketing defect. The court also found that a genuine dispute of material fact existed as to whether a marketing 
defect caused the user’s injury. For all marketing defect causes of action, the court said, a threshold question 
was whether or not a duty to warn existed. Overall, the court found that Textron had a duty to warn of the risk of 
unintended acceleration from an object releasing the kick-off brake because neither of the two exceptions under 
Texas law applied—there being no duty to warn when the risks associated with a particular product were matters 
“within the ordinary knowledge common to the community,” as well as no duty to warn of obvious risks. For the 
latter, “a readily apparent danger serves the same function as a warning.” While the manufacturer argued that 
the user was aware that the brake would release if the accelerator were pressed and that the cart would move 
and that the maker had no duty to warn because the risk of unintended acceleration due to an inanimate object 
falling onto the accelerator was not foreseeable at the time the Workhorse left its premises, the court found the 
user provided evidence that she lacked awareness that an inanimate object pressing on the accelerator pedal 
could make the Workhorse go forward and evidence that the risk of an inanimate object releasing the brake was 
not obvious. She also provided evidence that the manufacturer was aware of the hazard of unintended 
acceleration at the time the Workhorse left its control. 

The court additionally determined that Textron failed to establish that no genuine dispute of material fact existed 
as to all of the elements of a marketing defect claim, while the user provided sufficient evidence to demonstrate 
the existence of such a genuine dispute as to all of the relevant elements. Therefore, the court denied summary 
judgment on the marketing defect claim. 

Negligence claims—negligent design, negligent marketing, and res ipsa loquitur. The court next held that 
the user provided sufficient evidence to create a genuine dispute of material fact on her negligence claims. First, 
the court denied summary judgment on the user’s negligent design claim. In addition to submitting sufficient 
evidence on the issue of the manufacturer having breached its duty of reasonable care in designing the product, 
the user also submitted evidence of proximate causation—both cause-in-fact, in the form of the user’s husband’s 
deposition testimony that the design of the kick-off brake was a cause in fact of her injury, and foreseeability 
based on the warning provided by the manufacturer, marketing materials, and one of the manufacturer’s own 
experts stating that there was a risk that an object could fall onto the accelerator pedal and start the vehicle. 

The court further denied summary judgment on the user’s negligent marketing claim after finding that the user 
provided sufficient evidence to create a genuine dispute of material fact on the elements of duty, breach of duty, 
injury, and causation. However, the court held that summary judgment was warranted on the user’s claims of the 
manufacturer’s “duty to recall” after it determined the product was dangerous, and of res ipsa loquitur. No 
evidence was submitted by the user that the manufacturer assumed a duty to warn or recall post-sale. Also, the 
user could not show that the vehicle was under the manufacturer’s exclusive control, which was required in order 
to exclude the possibility that someone other than the manufacturer caused the accident. The possibility that 
someone other than the manufacturer tampered with the vehicle at issue precluded the application of the res 
ipsa loquitur doctrine. 

Other claims. Finally, the court denied summary judgment on the user’s gross negligence claim, but granted 
judgment on her breach of warranty of merchantability claim. 

The case is No. 1:13-CV-920-DAE. 

Attorneys: Craig Andrew Nevelow (Wright & Greenhill PC) for Virginia Nester. Brittan L. Buchanan (Buchanan 
DiMasi Dancy & Grabouski) and Dale Gene Markland (Markland Hanley LLP) for Textron, Inc. d/b/a E-Z-GO. 

Companies: Textron, Inc. d/b/a E-Z-GO 
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