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Dismissal of products liability claims against sperm bank was proper.

A Georgia appeals court affirmed the partial dismissal of a suit filed by a couple seeking damages premised on a
transaction with a sperm bank, which resulted in the birth of the couple’s child. According to the court, a majority
of the contentions in the complaint alleged claims for wrongful birth, which is not a legally recognized claim in
Georgia. The appellate court agreed with the lower court’s determination that most of the contentions, with the
exception of the specific performance claim, failed to assert claims for which relief was available (Norman v.
Xytex Corp., June 21, 2019, Reese, C.).

In 2001, a couple purchased sperm from Xytex Corp., a sperm bank, in hopes of having a child. The purchased
sperm was from a donor whose profile indicated that he had an IQ of 160, multiple college degrees, a clean
mental health history, and no criminal background, all of which turned out to be untrue. In 2002, the couple’s son,
who had been conceived with the donor sperm, was born. When the boy was nine years old he was diagnosed
with Attention Deficit Hyperactivity Disorder and with Thalassemia Minor, "an inherited blood disorder." As
he grew up, the child also exhibited suicidal and homicidal ideations and was prescribed various medications
including anti-depressants and anti-psychotics. The couple later discovered that the sperm donor had not
obtained a college degree until 2015; had been diagnosed with schizophrenia; had been hospitalized with mental
health issues several times; and had spent eight months in jail for residential burglary.

The couple filed suit against the sperm bank, asserting claims for fraud, negligent misrepresentation, products
liability/strict liability, products liability and/or negligence, breach of express warranty, breach of implied warranty,
battery, negligence, unfair business practices, specific performance, false advertising, promissory estoppel, and
unjust enrichment, as well as compensatory and punitive damages and attorney fees, arising from the complete
fabrication of the donor’s profile. The couple ultimately asserted that had they known the true facts of the donor’s
history, they would not have purchased the sperm of that donor. A state trial court dismissed all but the specific
performance claim after concluding that the remaining contentions were essentially claims for wrongful birth,
which is not a legally recognized claim in Georgia. The couple appealed.

Wrongful birth. A claim for wrongful birth is generally brought by the parents of an impaired child and alleges
that, but for the treatment or advice provided by the defendant, the parents would have aborted the fetus,
thereby preventing the birth of the child. The Supreme Court of Georgia has held that such an action will not
be recognized in Georgia in the absence of a clear mandate by the state legislature. The court has further held
that this principle will apply even when a plaintiff attempts to characterize the wrongful birth claim as some other
cause of action, as the state trial court determined was the case here. The parents’ attempt to assert that the
sperm bank’s conduct was a breach of a preconception duty of care, thus characterizing the suit as a wrongful
conception or wrongful pregnancy, was rejected by the trial court, which found that the couple sought and
desired the conception that brought them their son. The appellate panel agreed with the lower court, finding no
error in the decision granting in part and denying in part the sperm bank’s motion to dismiss. The appellate panel
further opined that there had been no injury, echoing the sentiments of the Supreme Court of Georgia, that no
life, even one with severe impairment, will ever amount to a legal injury.

The case is No. A19A0445.
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