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Civil Action No. 14-60269-Civ-Scola 

Omnibus Order on Defendants’ Motion for Directed Verdict on Damages 

and Motion for New Trial 

 This matter is before the Court on Defendants’ Motion for Directed 

Verdict on Damages (ECF No. 323) and Defendants’ Motion for New Trial (ECF 

No. 324). The Court has carefully considered all the supporting and opposing 

submissions, the record in this case and the applicable law, and is otherwise 

fully advised. For the reasons set forth below, the Court grants the Motion for 

Directed Verdict (ECF No. 323), and denies the Motion for New Trial (ECF No. 

324). 

Introduction 

The Plaintiff Moises Ore sued Defendants Tricam Industries, Inc. and 

Home Depot USA, Inc. for injuries he sustained when he fell from a ladder 

while retrieving a tire from a rack at his job at Tire Kingdom in April, 2012, 

maintaining that the ladder was defective, that the Defendants failed to inspect 

the ladder, and failed to warn him of the defect. In August, 2015, the Plaintiff 

suffered multiple strokes and seizures. As a result, the Court stayed this case 

until December, 2016. This matter ultimately proceeded to a jury trial over five 

days in June, 2017. For various reasons, the Court bifurcated the trial in this 

matter. The jury returned verdicts in favor of the Plaintiff with respect to 

liability (ECF Nos. 301, 302), and the trial then proceeded to the issue of 

damages. The Defendants moved for a directed verdict during the damages 

phase, requesting that the Court limit the loss of earnings damages to the time 

between the Plaintiff’s injury and his strokes. The Court reserved ruling, and 

ordered the parties to brief the issue following the verdict. Ultimately, the jury 

returned a verdict in favor of the Plaintiff (ECF No. 313), awarding the Plaintiff, 

in pertinent part, loss of earnings in the past in the amount of $517,000.00 

and future loss of earnings in the amount of $1,800,000.00. 

The Defendants now move for a directed verdict limiting the amount of 

the award for loss of past earnings and loss of future earning capacity based 
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upon evidence adduced at trial that established that Ore had no earning 

capacity following the strokes and seizures he suffered in August, 2015, which 

were unrelated to his ladder accident. The Defendants also move for a new trial 

based upon numerous evidentiary rulings, and the Court’s decision to bifurcate 

trial. The Court considers each motion in turn. 

1. Motion for Directed Verdict 

A. Legal Standard 

“A district court should grant judgment as a matter of law when the 

plaintiff presents no legally sufficient evidentiary basis for a reasonable jury to 

find for him on a material element of his cause of action.” Pickett v. Tyson Fresh 

Meats, Inc., 420 F.3d 1272, 1278 (11th Cir. 2005); Fed. R. Civ. P. 50(a) (a court 

may grant a motion for judgment as a matter of law on an issue if “the court 

finds that a reasonable jury would not have a legally sufficient evidentiary 

basis to find for the [nonmoving] party on that issue.”). Although courts should 

“look at the evidence in the light most favorable to the non-moving party, the 

non-movant must put forth more than a mere scintilla of evidence suggesting 

that reasonable minds could reach differing verdicts.” Abel v. Dubberly, 210 

F.3d 1334, 1337 (11th Cir. 2000). A Rule 50 motion should be denied “if the 

plaintiff presents enough evidence to create a substantial conflict in the 

evidence on an essential element of the plaintiff's case.” Pickett, 420 F.3d at 

1278. The “standard for judgment as a matter of law . . . mirrors the standard 

for summary judgment under Rule 56. Thus, the court must review all of the 

evidence in the record, drawing all reasonable inferences in favor of the 

nonmoving party, but making no credibility determinations or weighing any 

evidence.” Reeves v. Sanderson Plumbing Prod., Inc., 530 U.S. 133, 135 (2000) 

(citations omitted). “The court must affirm the jury verdict unless there is no 

legal basis upon which the jury could have found for the plaintiff.” Peer v. 

Lewis, No. 06-60146-CIV, 2008 WL 2047978, at *3 (S.D. Fla. May 13, 2008) 

(Torres, J.), aff'd, No. 08-13465, 2009 WL 323104 (11th Cir. Feb. 10, 2009) 

(alterations adopted) (quoting Telecom Tech. Servs., Inc. v. Rolm Co., 388 F.3d 

820, 830 (11th Cir.2004)); see also Robbins v. Koger Props., Inc., 116 F.3d 1441 

(11th Cir.1997) (“A mere scintilla of evidence is not sufficient to support a jury 

verdict.”). 

B. Discussion 

In the motion, the Defendants argue that the Plaintiff failed to establish 

with reasonable certainty any loss of earning capacity after his strokes in 

August, 2015, based upon the testimony of Dr. Paul Ginsberg, M.D., the 

Plaintiff’s treating neurologist, who opined that though Ore could have 
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returned to work after the accident, Ore was not able to work following his 

strokes. The Defendants further argue that as a result of Dr. Ginsberg’s 

opinion, the testimony and opinions of Plaintiff’s retained life care planner 

expert Ira Morris, and Oscar Padron, a certified public accountant (“CPA”), 

were inaccurate and misleading, because they were based upon Morris’s report 

dated October 29, 2014, prior to the Plaintiff’s strokes. 

Dr. Ginsberg began treating the Plaintiff shortly after he fell from the 

ladder. In pertinent part, Dr. Ginsberg testified that he believed that the 

Plaintiff could return to work in some capacity by September, 2014. (ECF No. 

323-3 at 56, 58.) This is in fact what he told Morris. (Id. at 111.) In Dr. 

Ginsberg’s opinion, the stroke Ore suffered in August of 2015 did not 

exacerbate problems Ore already had from the ladder fall, but constituted a 

separate problem. (Id. at 61.) Ore was able to drive after the ladder fall, but not 

after the stroke. (Id. at 64.) Furthermore, the stroke probably caused 

subsequent seizures, and neither condition was related to the ladder accident. 

(Id. at 69-71.) 

Dr. Ginsberg also testified that following the stroke, he did not believe 

that Ore could return to work because he has a dense visual field cut, and the 

field cut did not result from Ore’s ladder accident. (Id. at 60-61, 72.) Dr. 

Ginsberg testified further that Ore is not capable of working based upon his 

condition from the strokes and seizures and other related problems (that have 

nothing to do with the ladder). (Id. at 79.) However, Dr. Ginsberg’s opinion 

before August of 2015 was that Ore could return to work as a supervisor at 

Tire Kingdom. (Id. at 80.) 

Morris testified at trial that he agreed with Dr. Ginsberg that the strokes 

and seizures are unrelated to the fall off the ladder. (ECF No. 323-5 at 5.) 

Morris also agreed that Dr. Ginsberg believed that Ore would not be able to 

work again following the strokes. (Id. at 5-6.) Morris further admitted that the 

only evidence of an impairment from the stroke resulting in the inability to 

work came from Dr. Ginsberg, whose chief concern was the visual field cut. (Id. 

at 6-7.) He also testified that prior to the strokes, the doctors who saw Ore 

agreed that he could return to work, and that subsequently he could not. (Id. 

at 11.) Nevertheless, Morris did not revise his report. 

Moreover, Padron based his findings in part upon Morris’s report. (ECF 

No. 323-6 at 6.) He admitted at trial that his calculations were based upon 

Morris’s life care plan. (ECF No. 323-7 at 5.) He was aware that Ore suffered 

strokes and seizures in late August, 2015, and that as a result, he’d been 

unable to work. (Id. at 13.) But, because Morris did not modify his findings 

based upon the strokes and seizures, Padron did not modify his calculations. 

(Id. at 25.) 
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Ore argues in response to the instant motion that the Defendants are not 

entitled to a directed verdict for three principal reasons: 1) the Defendants 

failed to properly assert such a defense in their answer; 2) the Defendants’ 

contention is contrary to Florida law; and, 3) there was substantial evidence 

from which the jury could conclude that Ore’s loss of earning capacity occurred 

as a result of the ladder accident, rather than the strokes. 

Contrary to Ore’s assertion, the measure of his damages for loss of 

earning capacity is not an affirmative defense, but rather, an element of 

economic damages for which Ore bears the burden of proof. See, e.g. St. Mary’s 

Hospital, Inc. v. Phillipe, 769 So. 2d 961, 972 (Fla. 2000) (evaluating whether 

loss of earning capacity is an element of damages available under the Wrongful 

Death Act); Basel v. McFarland & Sons, Inc., 815 So. 2d 687, 690 (Fla. 5th DCA 

2002) (acknowledging loss of earning capacity as an element of damages along 

with past and future medical expenses, past lost wages, and future pain and 

suffering); Ratner v. Arrington, 11 So. 2d 82, 89 (Fla. 3d DCA 1959) (taking 

judicial notice of the practice of submitting per diem amounts with respect to 

certain elements of damages, such as the loss of earning capacity). Therefore, it 

was incumbent upon Ore to present sufficient evidence from which the jury 

could find that his claimed loss of earning capacity resulted from the ladder 

fall. 

However, Ore did not present any medical evidence or testimony to rebut 

Dr. Ginsberg’s opinion that Ore was able to work following the ladder accident, 

but unable to after his strokes. In fact, as Morris confirmed, all of the doctors 

involved in Ore’s care agreed that he could return to work prior to strokes, but 

that subsequently, he could not. Ore’s reliance upon the opinion of Dr. Jessica 

Rivera, his psychologist, is misplaced. She testified only that it would be 

beneficial for Ore to return to work, not that he was able to do so. Moreover, 

the last time she saw Ore in a clinical capacity was in May of 2015, prior to his 

strokes. (ECF No. 270-1 at 10.) Therefore, Dr. Rivera’s testimony was relevant 

primarily with respect to Ore’s return to work before the time he suffered the 

strokes. In fact, Dr. Rivera admitted that she did not know, from a medical 

perspective related to the stroke, whether or not he could work. (Id. at 37.) 

Similarly, Ore’s reliance upon Dr. Andrew Ellowitz’s testimony is also 

misplaced. Dr. Ellowitz was Ore’s orthopedic surgeon, and did not treat Ore for 

the stroke and seizure conditions, which he also admitted were unrelated to 

the ladder accident. (ECF No. 273-2 at 10.) In addition, Dr. Ellowitz testified 

that he was not aware that Ore was completely unable to work because of his 

strokes and seizures, and otherwise rendered no opinion with respect to Ore’s 

capacity to work after the strokes. (Id. at 11, 121.) 
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Limiting the Plaintiff’s damages for loss of earning capacity based upon 

an unrelated subsequent injury is not contrary to Florida law. The Defendants 

argue, based upon the rationale in Ellis v. Brown, 77 So. 2d 845, 849 (Fla. 

1955), that Ore’s strokes, which the evidence established made him incapable 

of returning to work, and similar to death, cut off his ability to recover for loss 

of earning capacity. The court in Ellis determined that the personal 

representative of an estate could not recover for the decedent’s loss of earning 

capacity past the date of death. Ellis, 77 So. 2d at 849. The Defendants also 

rely on two cases from outside of Florida. In Harris v. Illinois Cent. R.R. Co., 58 

F.3d 1140, 1144-45 (6th Cir. 1995), the court determined that it would be error 

to permit the jury to hear testimony regarding the plaintiff’s potential earnings 

as a railroad carman, when he was diagnosed with a heart condition entirely 

unrelated to his underlying injury that rendered him unable to work. Similarly, 

in Victorson v. Milwaukee & Suburban Transp. Co., 234 N.W.2d 332, 361 (Wis. 

1975), the court disallowed damages for loss of future earnings based upon 

evidence that the plaintiff suffered a stroke unrelated to his underlying injury 

that rendered him entirely disabled some time prior to his death. In the instant 

case, though the Plaintiff is not deceased, the Court finds that the same logic 

should apply. The cases relied upon by Ore to urge the contrary are inapposite, 

primarily because in none of the cases cited did the plaintiffs suffer subsequent 

injuries that left them incapable of working. See Estrada v. Mercy Hosp., Inc., 

121 So. 3d 51, 53 (Fla.3d DCA 2013) (plaintiff who suffered medical 

malpractice involving her breast cancer diagnosis was not unable to work, and 

was entitled to loss of earning capacity damages based upon pre-injury life 

expectancy); Moore v. The Sally J., 27 F. Supp. 2d 1255, 163 (W.D. Wash. 

1998) (plaintiff’s subsequent multiple sclerosis resulted in parallel harm, but 

did not render her entirely unable to work). 

Furthermore, the Court is unpersuaded by Ore’s attempts to characterize 

this case as involving a distinction between loss of future earnings and loss of 

future earning capacity. The evidence presented showed that the doctors 

agreed that Ore was able to work following his fall from the ladder, but that he 

was unable to following his strokes. As such, Ore was not entitled to recover 

any amount in damages for loss of earning capacity past the date that he 

suffered the strokes in August, 2015. Accordingly, Ore’s award for past loss of 

earning capacity should be reduced by $220,280.00 to $349,953.00, (ECF No. 

323-7 at 19), and his loss of future earning capacity should be reduced from 

$1,800,000.00 to $0. 
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2. Motion for a New Trial 

A. Legal Standard 

In accordance with Rule 59(a), a court may grant a motion for a new trial 

on all or some issues, “for any reason for which a new trial has heretofore been 

granted in an action at law in federal court.” Fed. R. Civ. P. 59(a)(1)(A). 

“Although a comprehensive list of the grounds for granting a new trial is 

elusive, the Supreme Court has held that a motion for a new trial may rest on 

the fact that ‘the verdict is against the weight of the evidence, that damages are 

excessive, or that, for other reasons, the trial was not fair to the party moving; 

and may raise questions of law arising out of alleged substantial errors in 

admission or rejection of evidence or instructions to the jury.’” Hurtado v. Raly 

Dev., Inc., No. 11–24476, 2013 WL 1786524, at *2 (S.D. Fla. Feb. 1, 2013) 

(Altonaga, J.) (quoting Montgomery Ward & Co. v. Duncan, 311 U.S. 243, 251 

(1940)). The Eleventh Circuit, however, “permits a district court to order a new 

trial only under extremely narrow circumstances.” Gonzalez v. Batmasian, No. 

9:16-CV-81696, 2017 WL 3055009, at *1 (S.D. Fla. July 19, 2017) 

(Middlebrooks, J.). That is, “[i]t may do so when ‘the verdict is against the clear 

weight of the evidence or will result in a miscarriage of justice.’” Id. (citing 

Hewitt v. B.F. Goodrich Co., 732 F.2d 1554, 1556 (11th Cir. 1984)). Under Rule 

59, the standard is more flexible than the standard under Rule 50 and the 

court is free to independently weigh the evidence itself. Williams v. City of 

Valdosta, 689 F.2d 964, 973 (11th Cir. 1982). However, in order to find in the 

movant’s favor, the Court “must find the verdict contrary to the great, and not 

merely the greater, weight of the evidence.” Id. “[W]hen independently weighing 

the evidence, the trial court is to view not only that evidence favoring the jury 

verdict but evidence in favor of the moving party as well.” Id. Ultimately, 

“motions for a new trial are committed to the discretion of the trial court.” 

Montgomery v. Noga, 168 F. 3d 1282, 1295 (11th Cir. 1999). 

B. Discussion 

The Defendants move for a new trial based upon six1 alleged errors. 

First, the Defendants argue that the Court committed two errors with respect 

to the Plaintiff’s liability expert, John Morse, by 1) allowing Morse to 

reconstruct the accident and render an opinion on accident causation, and 

causation of spreader bar damage for the first time at trial, which errors were 

compounded by the Court’s failure to permit the Defendants’ expert, Jon Ver 

                                                 
1 Because the Court has granted the Defendants’ motion for a directed verdict, the 
Court does not consider the argument regarding potential denial of the motion as a 
basis for new trial. 
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Halen, from giving an opinion regarding accident causation and causation of 

spreader bar damage; and 2) permitting Morse’s new opinions unsupported by 

foundational facts, and which were contrary to the evidence at trial. Next, the 

Defendants argue that the Court erred in denying the Defendants’ motion for 

mistrial following improper and inflammatory remarks made by Plaintiff’s 

counsel during closing argument. The Defendants also argue that the Court 

committed error in excluding testing conducted by Ver Halen and his opinion 

regarding causation as to spreader bar damage and the cause of the Plaintiff’s 

fall. The Defendants next contend that the Court erred in permitting the 

Plaintiff’s treating doctors to render expert opinions for the first time at trial. 

Finally, the Defendants argue that the Court erred in bifurcating the trial after 

the Plaintiff had presented damages evidence from experts. Upon review, the 

Court does not find that the alleged errors warrant a new trial. 

i. Expert opinions 

The decision to admit or exclude evidence is committed to the discretion 

of the trial court. See Judd v. Rodman, 105 F.3d 1339, 1341 (11th Cir. 1997) 

(“We review a district court’s ruling on the admissibility of evidence for abuse of 

discretion.”) In addition, a party challenging an evidentiary ruling must 

establish that the ruling resulted in a substantial prejudicial effect. Piamba 

Cortes v. Am. Airlines, Inc., 177 F.3d 1272, 1305 (11th Cir. 1999) (internal 

citation and quotations omitted). Here, the Defendants contend that it was 

error to allow Morse to testify regarding causation of the spreader bar damage 

to the ladder over their objection founded upon Ore’s failure to timely disclose 

this new opinion. However, Morse’s opinion about the cause of the spreader bar 

damage was not a new opinion with respect to the cause of the accident. In 

fact, Morse’s opinion with respect to the cause of Ore’s accident was consistent 

with his opinion timely disclosed in his report – that the pivot rivet fracture due 

to a manufacturing defect in the ladder caused Ore’s fall. (ECF No. 324-3 at 11; 

ECF No. 324-5 at 58, 61-62.) At best, Morse’s spreader bar damage opinion 

was ancillary, since the issue at the heart of this case was the cause of the 

damage to Ore—not damage to the ladder—with respect to which Morse’s 

opinion remained consistent, as previously noted. Therefore, the Defendants do 

not show that the Court’s ruling resulted in any prejudicial effect to them. 

In addition, the Defendants do not demonstrate an error in the exclusion 

of Ver Halen’s testing or opinion on causation, which were the subjects of a 

Daubert motion prior to trial. (ECF No. 87.) Following a hearing on the motion, 

the Magistrate Judge found that Ver Halen’s testing was unreliable because the 

test ladder he used did not have the same manufacturing defect as the ladder 

involved in Ore’s accident. (ECF No. 145.) In addition, the Magistrate Judge 
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found that Ver Halen’s opinion that Ore’s fall was caused by Ore throwing a 

tire that impacted the ladder’s spreader bracket, bending it downward, and 

causing the ladder to shift, was not reliable. (Id.) Thereafter, this Court 

overruled the Defendants’ objections to the Magistrate Judge’s order, finding 

that Ver Halen’s testing was unreliable because the ladder used was not 

similarly defective, and his causation opinion did not result from any scientific 

methodology involving the ladder or its physical surrounding at issue in this 

case, which rendered his opinion unreliable. (ECF No. 277.) The Court sees no 

reason to revisit those findings now. Moreover, because Morse’s causation 

opinion was consistent, and his opinion regarding spreader bar damage did not 

relate to the cause of Ore’s accident, there was no occasion to admit Ver 

Halen’s otherwise properly excluded opinion on causation at trial. 

Similarly, the Defendants previously argued in a pretrial motion in 

limine, that certain opinions of the Plaintiff’s treating physicians should be 

excluded for failure to comply with Rule 26(a)(2)(C) disclosure requirements. 

The Defendants now argue that as a result, they were unable to prepare for an 

effective cross-examination of the witnesses, or to rebut such opinions.  

“When a treating physician testifies regarding opinions formed and based 

upon observations made during the course of treatment, the treating physician 

need not produce a Rule 26(a)(2)(B) report.” In re Denture Cream Products 

Liability Litig., No. 09-2051-MD, 2012 WL 5199597, at *4 (S.D. Fla. Oct. 22, 

2012) (Altonaga, J.) (internal citation and quotations omitted). Rule 26(a)(2)(C) 

specifies that for witnesses who are not required to provide a written report, the 

proffering party must nevertheless disclose the subject matter and a summary 

of the facts and opinions to which the witness is expected to testify. See Fed. R. 

Civ. P. 26(a)(2)(C). According to Rule 37, “[i]f a party fails to provide information 

or identify a witness as required by Rule 26(a) or (e), the party is not allowed to 

use that information or witness to supply evidence on a motion, at a hearing, 

or at a trial, unless the failure was substantially justified or is harmless.” Fed. 

R. Civ. P. 37(c). In determining whether the failure to disclose is substantially 

justified or harmless, the Court considers four factors: “(1) the importance of 

the excluded testimony; (2) the explanation of the party for its failure to comply 

with the required disclosure; (3) the potential prejudice that would arise from 

allowing the testimony; and (4) the availability of a continuance to cure such 

prejudice.” Managed Care Solutions, Inc. v. Essent Healthcare, Inc., No. 09-

60351-CIV, 2010 WL 1837724, at *4 (S.D. Fla. May 3, 2010) (O’Sullivan, M.J.) 

(quoting Warner v. Ventures Health Care of Gainsville, Inc., 2001 WL 36098008, 

at *1 (M.D. Fla. Aug. 1, 2011) (internal citations and quotations omitted). 

Even assuming that the Plaintiff failed to adequately comply with the 

requirements set forth in Rule 26(a)(2)(C), the Defendants’ argument is not 
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well-taken. First, the Defendants had ample opportunity during the pendency 

of this case to seek the intervention of the Court for the Plaintiff’s non-

compliance. See Jones v. Royal Caribbean Cruises, Ltd., No. 12-20322-CIV, 

2013 WL 8695361, at *4-5 (S.D. Fla. Apr. 4, 2013) (Torres, M.J.); see also (ECF 

No. 198) (“When a treating physician testifies regarding opinions formed and 

based upon observations made during the course of treatment, the treating 

physician need not produce a Rule 26(a)(2)(B) report. By contrast, treating 

physicians offering opinions beyond those arising from treatment are experts 

from whom full Rule 26(a)(2)(B) reports are required.”). The Plaintiff disclosed 

his treating physicians in his initial disclosures filed in April, 2014, (ECF No. 

7), and amended expert witness information, (ECF No. 324-13), in October, 

2014. In general, treating physicians necessarily form opinions with regard to 

the cause of a condition or injury during the course of treatment of their 

patients. “[B]ecause a treating physician considers not only the plaintiff’s 

diagnosis and prognosis, opinions as to the cause of injuries do not require a 

written report if based on the examination and treatment of the patient.” Levine 

v. Wyeth, Inc., No. 8:09-cv-854-T-33AEP, 2010 WL 2612579 at *1 (M.D. Fla. 

June 25, 2010). The Defendants never sought relief for what they claim to be 

prejudicial non-compliance. Furthermore, the Defendants’ attempt to claim an 

inability to adequately prepare for cross examination falls flat, since the 

Plaintiff’s treating physicians testified at trial via depositions taken well in 

advance of trial. Thus, the Defendants’ attempt to obtain a new trial on a 

technicality must fail. 

ii. Inflammatory remarks 

The Defendants argue that they are entitled to a new trial based upon 

several remarks made by the Plaintiff’s counsel during closing argument. The 

standard for granting a new trial based on an improper closing argument is 

“whether the conduct was such as to impair gravely the calm and 

dispassionate consideration of the case by the jury.” Bankatlantic v. Blythe 

Eastman Paine Webber, Inc., 955 F.2d 1467, 1474 (11th Cir. 1992), cert. denied 

506 U.S. 1049 (1993). Under the circumstances in this case, the Court finds 

that the Plaintiff’s counsel’s comments do not warrant a new trial. It is 

presumed that juries obey the court’s instructions. United States v. Stone, 9 

F.3d 934, 938 (11th Cir. 1993). “This presumption is, therefore, almost 

invariable.” Id. (quoting Richardson v. Marsh, 481 U.S. 200, 206 (1987) 

(internal quotations omitted). In the instant case, the Court instructed the jury 

as follows: 

the lawyers’ statements and arguments aren’t 

evidence. In their opening statements and closing 
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arguments, the lawyers will discuss the case. Their 

remarks may help you follow each side’s arguments 

and presentation of evidence. But the remarks 

themselves aren’t evidence and shouldn’t play a role in 

your deliberations. 

In addition to providing this instruction, the Court sustained objections to four 

of the comments the Defendants contend warrant a new trial. With respect to 

the remaining two comments—one regarding the Plaintiff crying during the 

break after he testified, and the other regarding the mention of strokes and 

seizures by defense counsel in order to prejudice the jury against the Plaintiff—

the Court likewise finds no basis to conclude that the jury’s ability to render an 

impartial verdict was impacted as a result. 

iii. Bifurcation 

Finally, the Defendants argue, without citations to authority, that they 

are entitled to a new trial because the Court bifurcated the trial after denying 

the Defendants’ pretrial request to bifurcate, and then did so only after the 

Plaintiff had already presented testimony regarding his injuries. The 

Defendants further contend in conclusory fashion that doing so was prejudicial 

and plain error. The Court disagrees. 

“Whether to bifurcate a trial is a matter to be decided on a case-by-case 

basis and must be subject to an informed discretion by the trial judge in each 

instance.” Brown v. Toscano, 630 F. Supp. 2d 1342, 1345 (S.D. Fla. 2008) 

(Seltzer, J.) (quoting Innovative Office Prods. v. Spaceco, Inc., No. 05–04037, 

2006 WL 1340865, at *1 (E.D. Pa. 2006)). Rule 42(b) of the Federal Rules of 

Civil Procedure “confers broad discretion on the district court,” permitting 

bifurcation when it furthers convenience. Gilbert v. State Farm Mut. Auto. Ins. 

Co., 311 F.R.D. 685, 686 (M.D. Fla. 2015) (quoting Harrington v. Cleburne Cty. 

Bd. of Educ., 251 F.3d 935, 938 (11th Cir. 2001)). The Eleventh Circuit has 

acknowledged that this is “not a high standard.” Harrington, 251 F.3d at 938. 

“The predominant consideration is a fair and impartial trial ‘through a balance 

of benefits and prejudice.’” Gilbert, 311 F.R.D. at 686 (quoting Medtronic 

Xomed, Inc. v. Gyrus ENT LLC, 440 F.Supp.2d 1333, 1334 (M.D. Fla. 2006)). In 

this case, after the relevant considerations, the Court determined that 

bifurcation was appropriate, to which the Defendants did not 

contemporaneously object. 

3. Conclusion 

For the foregoing reasons, the Defendants’ motion for a directed verdict 

(ECF No. 323) is granted. The Plaintiff’s award for loss of earning capacity in 
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the past shall be reduced to $349,953.00, and the award for loss of earning 

capacity in the future shall be reduced to $0. The Court will enter final 

judgment by separate order. In addition, the Defendants’ motion for a new trial 

(ECF No. 324) is denied. 

Done and ordered at Miami, Florida, on October 16, 2017. 

 

 

 

       ___________________________________ 
       Robert N. Scola, Jr. 

       United States District Judge 
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