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QUESTION PRESENTED 

The Florida Supreme Court has devised a new, 
class-action-specific doctrine of claim preclusion in or
der to facilitate the classwide adjudication of inher
ently individualized claims. Under this unprece
dented approach to preclusion, the members of an is
sues class can rely on the class jury's findings to es
tablish elements of their claims in individual suits 
against the class-action defendants without ·having to 
show that the class jury actually decided those issues 
in their favor. For preclusion to apply, it is sufficient 
that the class jury might have decided those issues. 
According to the Florida Supreme Court, this unortho
dox approach to the preclusive effect of class-action 
findings is consistent with due process because the de
fendants had an "opportunity to be heard" in the class 
proceedings. 

The question presented is whether the Due Pro
cess Clause is violated by a rule that permits plaintiffs 
to invoke a prior jury's findings to establish elements 
of their claims without showing that those elements 
were actually decided in their favor in the prior pro
ceeding, based merely on the fact that the defendant 
had an opportunity to be heard on those issues in the 
prior proceeding and the possibility that the relevant 
issues might have been decided in the plaintiffs' favor 
in that proceeding. 
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PARTIES TO THE PROCEEDING AND 
RULE 29.6 STATEMENT 

The caption contains the names of all the parties 
to the proceeding below. 

Philip Morris USA Inc. is a wholly owned subsidi-
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owns 10% or more of Altria Group, Inc.'s stock. 
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subsidiary of Vector Group Ltd. Vector Group Ltd. is 
the only publicly held company that owns 10% or more 
of the membership interest in Liggett. No publicly 
held company owns 10% or more of Vector Group 
Ltd.'s stock. 
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PETITION FOR A WRIT OF CERTIORARI 

Petitioners Philip Morris USA Inc. ("PM USA") 
and Liggett Group LLC ("Liggett") respectfully submit 
this petition for a writ of certiorari to review the judg
ment of the Florida Second District Court of Appeal. 

OPINIONS BELOW 

The opinion of the Florida Second District Court 
of Appeal is reported at 217 So. 3d 166. Pet. App. 1a. 
The order of the Florida Supreme Court denying re
view is unreported but is electronically available at 
2018 WL 3090430. ld. at 17a. 

JURISDICTION 

The judgment of the Florida Second District Court 
of Appeal was entered on April12, 2017. The Florida 
Supreme Court denied petitioners' timely petition for 
review on June 22, 2018. Although the Florida Second 
District Court of Appeal "remand[ed] for the trial 
court to enter an amended judgment to reflect the full 
amount of the jury's verdict" without a reduction 
based on the allocation of comparative fault, Pet. App. 
15a, the judgment is final for purposes of this Court's 
review, see NAACP v. Claiborne Hardware Co., 458 
U.S. 886, 907 n.42 (1982) (judgment final despite re
mand for recomputation of damages). 

On September 14,2018, Justice Thomas extended 
the deadline for petitioners to file a petition for a writ 
of certiorari to November 19, 2018. See No. 18A247. 
The jurisdiction of this Court is invoked under 28 
U.S.C. § 1257(a). 

CONSTITUTIONAL PROVISION INVOLVED 

The Fourteenth Amendment to the United States 
Constitution provides in pertinent part: "nor shall 
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any State deprive any person of life, liberty, or prop
erty, without due process oflaw." U.S. Const. amend. 
XIV, § 1, cl. 2. 

INTRODUCTION 

This Court has repeatedly granted review to 
P11::1rrl HPwin~t ::~hn~e~ of the class-action device. see ,-,- ---- --o----~·-- --·- -···-- ·- -. -···.- - -·- ·- . . " 

Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 367 
(2011), and "extreme applications" of preclusion doc
trines, Richards v. Jefferson Cty., 517 U.S. 793, 797 
(1996), that sacrifice basic constitutional protections 
for the sake of efficiency. In this case, the Florida 
courts compounded the due-process risks inherent in 
class-action procedures and preclusion rules by using 
the combination of a retroactively certified issues 
class action and a radical, heretofore-unknown doc
trine of "offensive claim preclusion" to facilitate the 
imposition of hundreds of millions of dollars in judg
ments against petitioners and other defendants. In so 
doing, the Florida courts have provided a roadmap for 
other lower courts eager to use class actions to adjudi
cate inherently individualized claims long thought un
suitable for classwide resolution. 

The Florida courts' unprecedented use of the 
class-action device in this litigation to adjudicate 
thousands of individualized tort claims by Florida 
smokers rests on an equally unprecedented rule of 
preclusion. For hundreds of years, the common law 
has required that a party seeking to preclude litiga
tion of an issue demonstrate that the factfinder in the 
prior proceeding actually decided that '"precise ques
tion."' E.g., De Sollar v. Hanscome, 158 U.S. 216, 221-
22 (1895) (quoting Russell v. Place, 94 U.S. 606, 608 
(1876)). And more than a century ago, this Court held 
that such a showing is required by due process. See 
Fayerweather v. Ritch, 195 U.S. 276, 298-99, 307 
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(1904). The uniformity with which courts have ap
plied this "actually decided" requirement reflects a 
universal recognition that it would be fundamentally 
unfair to preclude a party from litigating an issue 
based on the outcome of a prior proceeding in which 
the issue was not "actually litigated and resolved." 
Taylor v. Sturgell, 553 U.S. 880, 892 (2008) (emphasis 
added; internal quotation marks omitted). 

But this universally acknowledged rule is no 
longer the law in Florida. In the name of expediency, 
the Florida Supreme Court has adopted a previously 
unknown rule of preclusion for issues class actions 
that dispenses with the "actually decided" require
ment. See Philip Morris USA, Inc. v. Douglas, 110 So. 
3d 419, 432-33 (Fla. 2013). The result is that mem
bers of a Florida issues class can assert a unique form 
of "claim preclusion" offensively: elements of their 
claims will be deemed established in subsequent liti
gation as long as those issues "might ... have been" 
decided in their favor during the class phase. Id. at 
432 (emphasis added; internal quotation marks omit
ted). 

What the Florida Supreme Court calls "claim pre
clusion," however, bears no resemblance to claim pre
clusion at common law or in any other American ju
risdiction today. Claim preclusion traditionally ap
plies only when an entire claim was previously tried 
to judgment, and it bars any further litigation of the 
claim by either party. In those circumstances, there 
is no need to determine what questions were actually 
decided in the earlier litigation; all that matters is 
whether the judgment was procured in a proceeding 
that met minimum constitutional requirements. But 
claim preclusion has never applied, as it does now in 
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Florida, when a party seeks to preclude litigation of 
certain elements of a claim that is still being tried. 

In short, the Florida Supreme Court created a doc
trine that exhibits none of the hallmarks of claim pre
clusion and virtually all the hallmarks of issue preclu
sion-except for the "actually decided" requirement 
that due process mandates. In so doing, the court jet
tisoned a common-law procedure that "would have 
provided protection against arbitrary and inaccurate 
adjudication," Honda Motor Co. v. Oberg, 512 U.S. 
415, 430-31 (1994), and replaced it with an "extreme 
application [ ] of the doctrine of res judicata, Richards, 
517 U.S. at 797. 

Applying the Florida Supreme Court's novel ver
sion of claim preclusion for issues class actions, the 
Florida courts in this case permitted former smoker 
Richard Boatright and his wife to recover a $35 mil
lion personal-injury judgment without any assurance 
that any jury had ever found that petitioners actually 
engaged in tortious conduct that caused Mr. Boat
right's injuries. On the strict-liability claim, respond
ents were not required to prove that the cigarettes 
smoked by Mr. Boatright contained a defect; on the 
negligence claim, they were not required to prove that 
petitioners committed negligent acts relevant to Mr. 
Boatright's smoking history; and on the fraudulent 
concealment and related conspiracy claims, they were 
not required to prove that any tobacco-industry state
ment Mr. Boatright saw or heard fraudulently omit
ted material information about cigarettes. 

Respondents were instead permitted to establish 
those elements by relying on the jury findings from a 
prior issues class action, Engle v. Liggett Group, Inc., 
945 So. 2d 1246 (Fla. 2006) (per curiam), which found 
that petitioners manufactured unspecified defective 
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cigarettes, undertook unspecified negligent conduct, 
and engaged in (and conspired to engage in) unspeci
fied acts of concealment at some point over a fifty-year 
period. Under the Florida Supreme Court's claim-pre
clusion framework, respondents were not required to 
demonstrate that the Engle jury had actually decided 
in their favor any of the specific issues on which their 
individual claims rested, which created a serious risk 
that petitioners were deprived of their property with
out a finding by any jury-either the jury in Engle or 
the jury in this case-that they engaged in tortious 
conduct that injured Mr. Boatright. It is hard to con
ceive of a more blatant departure from the principles 
of fundamental fairness that animate due process. 

The consequences of the Florida Supreme Court's 
decision to abandon the procedural safeguards of tra
ditional preclusion law are profound: The decertified 
Engle class action has spawned thousands of individ
ual cases, approximately 2,300 of which remain pend
ing in Florida courts. Although only 10% of these 
"Engle progeny" cases have been tried, petitioners and 
the other defendants in those cases have already paid 
judgments totaling more than $800 million. This 
Court should grant review to put a stop to the Florida 
courts' serial due-process violations, to reinforce the 
longstanding constitutional limitations on preclusion, 
and to prevent other state courts, which are increas
ingly approving the use of issues classes, from follow
ing the Florida Supreme Court's aberrant and uncon
stitutional lead. 

To be sure, this Court has had several prior oppor
tunities to review the constitutionality of the preclu
sion standards applied in Engle progeny litigation. 
See, e.g., Philip Morris USA Inc. v. Douglas, 571 U.S. 
889 (2013) (denying certiorari); R.J. Reynolds Tobacco 
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Co. v. Graham, 138 S. Ct. 646 (2018) (denying certio
rari). But this is the Court's first opportunity to re
view an Engle progeny case arising out of a Florida 
state court after the Eleventh Circuit's decisions in 
Graham v. R.J. Reynolds Tobacco Co., 857 F.3d 1169 
(11th Cir. 2017) (en bane), and Burkhari v. R.J. Reyn
nlrl.~ Tnhn.r.r.n r!n. RR4 F.::ld 1068 (11th Cir. 2018). con------ ...... ---------.,----·---------, - ~~ 

elusively rejecting the Engle defendants' due-process 
argument. Now that both the state and federal courts 
in Florida have definitively rejected all facets of that 
argument, it is manifestly time for this Court to end 
the flagrantly unconstitutional Engle saga by grant
ing the petition in this case as well as the petition that 
PM USA and R.J. Reynolds Tobacco Co. are simulta
nP.oH!':lv filing- todav in R.J. Revnolds Tobacco Co. v. ---- -~-.., -----o -- ----.., --- ----- - - -v 

Searcy. 

STATEMENT 

A. The Engle Case 

1. The Engle class action began in 1994, when six 
individuals filed a complaint in Miami seeking billions 
of dollars in damages from petitioners and other to
bacco companies. The class ultimately certified en
compassed all "Florida citizens and residents," "and 
their survivors, who have suffered, presently suffer or 
have died from diseases and medical conditions 
caused by their addiction to cigarettes that contain 
nicotine." Douglas, 110 So. 3d at 422. 

Over the defendants' objections, the Engle trial 
court adopted a complex three-phase trial plan, under 
which the jury would make findings in Phase I on pur
ported "common" issues relating to the defendants' 
conduct and the general health effects of smoking. 
Douglas, 110 So. 3d at 422. In Phase II, the jury 
would apply its Phase I findings to the claims of three 
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individual class members and assess punitive dam
ages for the class. Id. In Phase III, new juries would 
apply the Phase I findings in deciding the claims of 
the other individual class members. !d. 

During the year-long Phase I trial, the class ad
vanced a host of disparate factual allegations attack
ing the defendants' products and conduct over a span 
of five decades, including many allegations that per
tained only to some cigarette designs and brands or at 
limited times. For example, to support its strict-lia
bility and negligence claims, the class variously as
serted that some cigarette brands used genetically en
gineered high-nicotine tobacco; that other brands had 
high nitrosamine levels, or ammonia, or higher smoke 
pH than necessary; and that the filters on some ciga
rettes contained harmful components.·. See, e.g., Doug
las, 110 So. 3d at 423-24; Engle Class Opp. to Mot. for 
Strict Liability Directed Verdict at 3; Engle Tr. 11966-
71, 16315-18, 27377, 36349-5q, 36479-85, 36729-32.1 

The theories underlying the class's fraudulent 
concealment and conspiracy to fraudulently conceal 
claims were equally varied. As class counsel ex
plained during trial, those claims were based on 
"thousands upon thousands of statements about" cig
arettes. Engle Tr. 35955. The class's concealment and 
conspiracy evidence addressed the defendants' alleged 
failure to disclose, among other things, information 
about the disease-causing compounds in cigarette 
smoke, id. at 36720-24, the addictive nature of nico
tine and its alleged manipulation by the defendants, 
id. at 36483-85, the health risks and addictiveness of 
low-tar cigarettes, id. at 36351-52, and the identity 

1 A DVD containing the Engle record materials cited herein is 
part of the record below. 
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and health effects of cigarette additives, id. at 36703-
05. 

There was no suggestion that each of the class's 
theories related to all class members or to all of the 
defendants' products. Class counsel himself asserted 
that it was "a fallacy that every common issue has to 
apply to one hundred percent of the class members." 
Engle Tr. 24417-18. 

At the conclusion of Phase I, the class made a crit
ical strategic decision: It sought and secured a verdict 
form that asked the jury to make only generalized 
findings on each of the torts at issue. Douglas, 110 So. 
3d at 424-25. The defendants objected on the ground 
that the jury's responses, if favorable to the class, 
would be too general to be used by subsequent juries 
trying the claims of individual class members, who 
smoked different cigarettes at different times, and 
saw and heard different advertising and other to
bacco-industry statements. ld. at 423; see also Engle 
Tr. 35915-16. The trial court nevertheless sided with 
the class and accepted its non-specific verdict form. 
See Douglas, 110 So. 3d at 423. 

The verdict form given to the Engle jury does not 
reveal which of the class's many theories of liability 
the jury accepted, which it may have rejected, and 
which it may not even have reached. Instead, it es
tablishes, at most, that each defendant committed un
specified tortious acts at unspecified times during the 
five decades covered by the trial. On the class's strict
liability claim, the verdict form simply asked whether 
each defendant "placed cigarettes on the market that 
were defective and unreasonably dangerous." Doug
las, 110 So. 3d at 424 (internal quotation marks omit
ted). Similarly, on the class's negligence claim, the 
verdict form asked whether each defendant "failed to 
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exercise the degree of care which a reasonable ciga
rette manufacturer would exercise under like circum
stances." ld. at 425 & n.3 (internal quotation marks 
omitted). As formulated, these questions compelled a 
"yes" response if the jury agreed with any of the class's 
various theories of defect and negligence. 

The verdict-form questions on the class's conceal
ment and conspiracy claims were, if anything, even 
more problematic. Not only did those questions fail to 
require the jury to identify the specific ground for any 
affirmative finding, but they also presented the jury 
with alternative theories of concealment and conspir
acy-asking whether the defendants concealed mate
rial information about the "health effects" or "addic
tive nature" of smoking-without requiring the jury to 
identify whether it adopted one or both theories when 
it responded affirmatively. Douglas, 110 So. 3d at 
424. 

The jury answered all of these questions with a 
simple "yes," leaving the parties with no hint as to the 
specific grounds for its findings. Douglas, 110 So. 3d 
at 423.2 

In Phase 11-A, the same jury determined individ
ualized issues of legal causation as to three named 
plaintiffs, found liability as to each, and awarded 
those three plaintiffs compensatory damages. Engle 
Phase II-A Verdict Form. In Phase li-B, the jury 
awarded a lump sum of $145 billion in punitive dam
ages to the class as a whole. Engle, 945 So. 2d at 1257. 

2 The Engle jury made only two findings that are specific 
enough to have meaningful, and constitutional, application in 
progeny cases: (1) that smoking is a medical cause of twenty spe
cific diseases; and (2) that cigarettes containing nicotine are ad
dictive. Engle, 945 So. 2d at 1276-77. 
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Before Phase III commenced, the defendants ap
pealed. 

2. The intermediate appellate court reversed, 
holding that the case could not be maintained as a 
class action, and that the punitive-damages award 
was both premature and excessive. See Liggett Grp. 
Inc. v. Engle, 853 So. 2d 434, 441-42 (Fla. Dist. Ct. 
App. 2003), approved in part and quashed in part, 945 
So. 2d 1246 (Fla. 2006). 

On further review, the Florida Supreme Court 
agreed that the punitive-damages award could not 
stand because there had been no liability finding in 
favor of the class. Engle, 945 So. 2d at 1262-63. It 
also concluded that "continued class action treatment" 
was "not feasible because individualized issues such 
as legal causation, comparative fault, and damages 
predominate." ld. at 1268. Based on "pragmatic" con
siderations, however, the court further ruled, sua 
sponte, that some of the issues in Phase I of Engle 
were appropriate for class-wide adjudication under 
Florida's counterpart to Federal Rule of Civil Proce
dure 23(c)(4), which permits class certification '"con
cerning particular issues."' 945 So. 2d at 1268-69 
(quoting Fla. R. Civ. P. 1.220(d)(4)(A)). The court ret
roactively certified the case as an issues class action, 
and stated that class members could "initiate individ
ual damages actions" within one year of its mandate 
and that the "Phase I common core findings ... will 
have res judicata effect in those trials." Id. at 1269. 

B. The Florida Supreme Court's 
Decision In Douglas 

Pursuant to the Florida Supreme Court's invita
tion, thousands of individuals alleging membership in 
the Engle class filed claims in Florida state and fed-
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eral courts. Approximately 2,300 of these Engle prog
eny cases remain pending in state courts across Flor
ida. 

In the immediate aftermath of Engle, state and 
federal courts struggled to give effect to the Florida 
Supreme Court's "res judicata" language without con
travening settled Florida preclusion law or depriving 
defendants of their due-process rights. In Douglas, 
the Florida Supreme Court expressly considered these 
questions and concluded that permitting plaintiffs to 
rely on the Engle findings to establish the tortious
conduct elements of their claims does not violate due 
process. 110 So. 3d at 435. In so doing, the court 
adopted a new rule of offensive claim preclusion for 
issues class actions and held that due process is satis
fied even if essential elements of Engle progeny plain
tiffs' claims have never been actually decided in their 
favor by any jury. 

The plaintiff in Douglas had prevailed on his 
strict-liability and negligence claims. 110 So. 3d at 
425. In considering the defendants' due-process chal
lenge to the judgment, the Florida Supreme Court 
acknowledged that the class's theories on those claims 
in Phase I of Engle "included brand-specific defects"
i.e., defects that applied to only some cigarettes 
smoked by some class members. Id. at 423. In fact, 
the court quoted at length from the Engle trial court's 
ruling denying the defendants' motion for a directed 
verdict, which had recited the class's evidence that the 
defendants' cigarettes "'were defective in many 
ways."' ld. at 424 (quoting Engle v. R.J. Reynolds To
bacco Co., 2000 WL 33534572, at *2 (Fla. Cir. Ct. Nov. 
6, 2000)). 
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The Florida Supreme. Court further stated that 
the Engle trial "also included proof that the Engle de
fendants' cigarettes were defective because they are 
addictive and cause disease," and "included" argu
ments that the defendants were negligent by "fail[ing] 
to address the health effects and addictive nature of 
,..~.,..,,.attaC!" nn11r::tlrH" 11fl ~n ~rJ ~t d'J~ (prnnh~RiR v.a.e,".a.vvvvu. .LJ'""""'b .... '-Aiv' ........... _ ......,....,. • ._,_ ~w .... ..:.._., ,- ............ .t' ....... _ .......... :..... 

added). The court reasoned that these alternative 
contentions could have allowed the Engle jury to de
cide the defendants' "common liability to the class." 
I d. 

Recognizing that the doctrine of issue preclusion 
requires proof that an issue was "actually decided," 
the court concluded that, in light of the disparate the
ories pursued by the Engle class, the generalized 
Phase I findings would be "useless" to Engle progeny 
plaintiffs if that doctrine were applied. Douglas, 110 
So. 3d at 433. To salvage the utility of those findings, 
the court held that the doctrine of "claim preclusion" 
(which it also referred to as "res judicata") applies 
when class members sue on the "same causes of ac
tion" that were the subject of an earlier issues class 
action. Id. at 432 (emphasis omitted). Under claim 
preclusion, the court stated, preclusion is applicable 
to any issue "which might ... have been" decided in 
the class phase. Id. at 433 (emphasis added; internal 
quotation marks omitted). It was therefore "immate
rial" that the "Engle jury did not make detailed find
ings" specifying the basis for its verdict. Id. It was 
sufficient that the Engle jury "might" have rendered 
its defect and negligence findings on a basis pertinent 
to Mrs. Douglas's smoking history. Id. 

The Florida Supreme Court further held that this 
claim-preclusion rule comports with due process. The 
court reasoned that "the requirements of due process" 
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in the claim-preclusion setting are only "notice and 
[an] opportunity to be heard"-regardless of what the 
juries in Engle and Douglas were asked to decide
and found that truncated standard satisfied based on 
the defendants' opportunity to present a defense in 
the class proceedings and (on issues not deemed re
solved by Engle) in the plaintiffs Engle progeny case. 
Douglas, 110 So. 3d at 431 (emphasis added); see also 
R.J. Reynolds Tobacco Co. v. Marotta, 214 So. 3d 590, 
593 (Fla. 2017) (reaffirming that "the 'res judicata' ef
fect in Engle ... is claim preclusion, not issue preclu
sion") (citing Douglas, 110 So. 3d at 432). 

C. The Eleventh Circuit's Decision In 
Graham 

Several thousand Engle progeny cases were filed 
in or removed to federal court. In Graham v. R.J. 
Reynolds Tobacco Co., the en bane Eleventh Circuit 
concluded in a divided opinion that it is consistent 
with due process to afford preclusive effect to the 
Engle jury's defect and negligence findings. 857 F.3d 
at 1185. Notwithstanding Douglas's unambiguous 
holding that "claim preclusion" is the proper frame
work and that analyzing the Engle findings under "is
sue preclusion" principles would render them "use
less," 110 So. 3d at 433, the Eleventh Circuit majority 
insisted that the Florida Supreme Court had applied 
issue-preclusion principles and had determined in 
Douglas that the Engle jury had actually decided "that 
all cigarettes the defendants placed on the market 
were defective and unreasonably dangerous" when re
turning its strict-liability and negligence verdicts, 
Graham, 857 F.3d at 1182. 

The en bane majority found support for this con
clusion in its own "review[]" of"the Engle trial record" 
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and its own determination of the issues actually de
cided by the Engle jury. Graham, 857 F.3d at 1182. 
The Graham court thus effectively circumvented the 
constitutional issue by construing the Engle jury's de
fect and negligence findings, as a factual matter, as 
bearing upon the claims of all class members. 

Three judges dissented. Judge Julie Carnes wrote 
that the Engle findings "are too non-specific to war
rant them being given preclusive effect in subsequent 
trials" and that "defendants' due process rights were 
therefore violated." 857 F.3d at 1191. Judge Wilson 
agreed. ld. at 1314. And in a 227-page dissent, Judge 
Tjoflat "detail[ed] layer upon layer of judicial error 
committed by numerous state and federal courts, cul
minating finally with the Majority's errors." Id. at 
1214. As he explained, although the Florida Supreme 
Court has adopted a claim-preclusion rationale that 
the en bane majority "correctly, albeit implicitly, rec
ognize is unconstitutional," the majority proceeded to 
apply its own rationale, which "is similarly sullied 
with constitutional errors." ld. at 1302. 

A few months later, a panel of the Eleventh Cir
cuit addressed the same due-process question with re
spect to the Engle concealment and conspiracy 
claims-which had not been at issue in either Douglas 
or Graham-and concluded in Burkhart v. R.J. Reyn
olds Tobacco Co. that "treating as preclusive the Engle 
jury's findings as to the conduct elements of' those 
claims "does not violate due process." 884 F.3d at 
1091. But whereas the en bane court in Graham had 
based its decision on a factual interpretation of the 
Engle jury's defect and negligence findings, the 
Burkhart panel relied on a legal determination, hold
ing thai the "Due Process Clause requires only that 
the application of principles of res judicata ... affords 
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the parties notice and an opportunity to be heard." I d. 
at 1092 (emphasis added; internal quotation marks 
omitted). According to the panel, the defendants had 
received the requisite "opportunity to be heard" dur
ing Engle because they "had the opportunity to argue 
the conduct elements of the concealment ... claims," 
"had the opportunity to protest the jury instructions," 
and "enjoyed the benefit of appellate review" of those 
instructions. Id. at 1093. 

D. The Proceedings In This Case 

Respondents filed this Engle progeny action 
against PM USA and Liggett seeking to recover dam
ages for Mr. Boatright's chronic obstructive pulmo
nary disease ("COPD") and Mrs. Boatright's loss of 
consortium. Respondents claimed that Mr. Boatright 
was an Engle class member, and alleged causes of ac
tion for strict liability, negligence, fraudulent conceal
ment, and conspiracy to fraudulently conceal. The 
trial court ruled that, if respondents proved that Mr. 
Boatright was an Engle class member (i.e., that he 
was addicted to cigarettes containing nicotine and 
that his addiction was a legal cause of his COPD), he 
would be entitled to invoke .the preclusive effect of the 
Engle findings and would not be required to prove the 
tortious-conduct elements of his claims at trial. See 
Trial Tr. 5100-01, 5320-25. Accordingly, the verdict 
form presented to the jury did not require the jury to 
find that the cigarettes smoked by Mr. Boatright con
tained a defect, that petitioners engaged in negligent 
acts, or that they fraudulently concealed, or conspired 
to fraudulently conceal, material information about 
cigarettes. SeeR. 79:15716-26. 

Mter respondents presented their case at trial, pe
titioners moved for a directed verdict on all claims, ex-
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plaining that "federal due process [requires] the pro
ponent of preclusion to establish that the specific issue 
relevant to [her] case was actually decided in her favor 
in the prior litigation." PM USA Mot. for Directed 
Verdict at 2 (citing Fayerweather, 195 U.S. at 297-98); 
see also Liggett Notice of Adoption and Joinder. That 
i!nP.-nro~P.~~ rP.anirP.mP.nt was not met here. netition----- r------ --:a.---~-------- .. --·- -·-- -- . "~ 

ers continued, because it is "impossible to determine" 
whether the Engle jury actually decided the conduct 
elements of respondents' claims. PM USA Mot. at 2. 
The court denied the motion. Trial Tr. 464 7. 

The jury found that Mr. Boatright was an Engle 
class member and returned a verdict against PM USA 
on all four claims and against Liggett on the conspir-

, • .....,,.~, ...-.. nQr-n, • ,, JJl acy c1a1m. .t'et. App. ~a, oa. v 1ne Jury awaraea a total 
of $15 million in compensatory damages, as well as 
$19.7 million in punitive damages against PM USA 
and $300,000 against Liggett. Id. at 6a-7a. 

On appeal, petitioners argued, among other 
things, that the "trial court violated federal due pro
cess by permitting [respondents] to use the Engle find
ings to establish the conduct elements of their claims 
even though it is impossible to determine whether the 
Engle jury resolved anything relevant to Mr. Boat
right's claims." PM USA Br. 46-4 7 (citing Fayer
weather, 195 U.S. at 307); see also Liggett Br. 1 (join
ing PM USA's arguments). Petitioners acknowledged 
that "the Florida Supreme Court rejected this argu
ment" in Douglas, but explained that they ''wish[ed] 
to preserve it for review by the U.S. Supreme Court." 
PMUSABr. 47. 

3 At the close of respondents' case, the trial court granted Lig
gett's motion for a directed verdict on all claims other than con
spiracy. Pet. App. 5a. 
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The Florida Second District Court of Appeal af
firmed with respect to petitioners' appeal. The court 
concluded that "the acceptance of the Phase I Engle 
findings as res judicata does not violate the Engle de
fendants' right to due process." Pet. App. 14a (citing 
Douglas, 110 So, 3d at 436). The court reversed on 
respondents' cross-appeal, which challenged the trial 
court's reduction of the compensatory-damages award 
based on comparative fault. Id. at 15a. 

Petitioners thereafter invoked the discretionary 
jurisdiction of the Florida Supreme Court on the com
parative-fault question. "For purposes of preserva
tion," petitioners also "invoke[d] the discretionary ju
risdiction of the Florida Supreme Court to review th[e] 
[Second District's] decision permitting Respondent[s] 
to invoke the Engle Phase I findings" and "continue[d] 
to maintain that Douglas and th[e] [Second District's] 
decision in this case deny Petitioners their federal due 
process rights." Notice to Invoke at 2. The Florida 
Supreme Court denied review. Pet. App. 17a. 

REASONS FOR GRANTING THE PETITION 

The Florida Supreme Court has devised an un
precedented approach to preclusion that authorizes 
members of an issues class to invoke the class jury's 
findings in subsequent litigation to establish every is
sue that "might ... have been" decided by the jury, 
without any showing that those issues were actually 
decided in their favor. Philip Morris USA, Inc. v. 
Douglas, 110 So. 3d 419, 433 (Fla. 2013) (internal quo
tation marks omitted). Applying that rule to the 
Engle litigation, the court held that Engle class mem
bers can rely on the Phase I jury's highly generalized 
findings to establish the tortious-conduct elements of 
their claims without demonstrating that the Engle 
jury actually decided that the cigarettes they smoked 
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contained a defect, that the defendants' conduct with 
respect to them was negligent, or that any advertise
ments or other tobacco-industry statements they saw 
or heard fraudulently concealed material information 
about cigarettes. The court called this "claim preclu
sion" in order to avoid the "actually decided" require
ment of issue preclusion; which the court acknowl
edged could not be met due to the generality of the 
Phase I findings and the various, disparate theories of 
liability pursued by the Engle class. !d. 

The Florida Supreme Court's novel rule of offen
sive claim preclusion for issues class actions repre
sents an "extreme application[] of the doctrine of res 
judicata," Richards v. Jefferson Cty., 517 U.S. 793, 797 
(1996), that abandons longstanding common-law re
strictions on the use of preclusion that were well-set
tled by the time the Fourteenth Amendment was 
adopted and that are still universally followed by 
every other American jurisdiction (other than the 
Eleventh Circuit). It also conflicts with Fayerweather 
v. Ritch, 195 U.S. 276 (1904), which holds that due 
process forbids precluding litigation of an issue unless 
it is clear that the issue was actually decided in a prior 
adjudication. I d. at 307 . 

. Because the Florida courts in this case were 
bound to follow Douglas-and respondents were 
therefore permitted to rely on claim preclusion toes
tablish the tortious-conduct elements of their claims 
at trial-there is a constitutionally unacceptable risk 
that petitioners are being deprived of their property 
without respondents' having ever proven each of the 
elements of their claims to any finder of fact. Prevent
ing such arbitrary deprivations of property is pre
cisely the reason that due process imposes the "actu-
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ally decided" requirement on litigants seeking to es
tablish an issue based on the outcome of a prior pro
ceeding. The Court should not countenance that pro
foundly unfair outcome here-or in any of the 2,300 
Engle progeny cases that remain to be tried. 

I. THE FLORIDA SUPREME COURT'S UNPRECE
DENTED APPROACH To PRECLUSION CONFLICTS 
WITH LONGSTANDING COMMON-LAW REQUIRE
MENTS AND THIS COURT'S DUE-PROCESS PRECE
DENT. 

The Florida Supreme Court's decision in Douglas 
permits respondents and the thousands of other Engle 
progeny plaintiffs to deprive petitioners of their prop
erty without any assurance that the plaintiffs have 
ever successfully proven each of the essential elements 
of their claims in any proceeding-and despite the 
possibility that the Engle jury may even have resolved 
some of those elements in petitioners', favor. The 
"whole purpose" of the Due Process Clause is to pro
tect against this type of"arbitrary deprivation[] oflib
erty or property." Honda Motor Co. v. Oberg, 512 U.S. 
415, 434 (1994); see also Wolffv. McDonnell, 418 U.S. 
539, 557-58 (1974). 

A. The "Actually Decided" Requirement 
Is Universally Accepted And Constitu
tionally Mandated Where Preclusion 
Is Applied To Issues. 

1. The common law has long required that a party 
seeking to establish an issue based on the outcome of 
a prior proceeding demonstrate with reasonable cer
tainty that the finder of fact in the prior proceeding 
actually determined the issue. Thus, since at least the 
18th century, courts have refused to apply issue pre
clusion where a verdict from a prior suit might have 



20 

rested on a ground other than the one on which pre
clusion is sought. That rule originated with early 
English authorities, which held that a judgment is not 
"evidence" of "any matter to be inferred by argument 
from [it]." Duchess of Kingston's Case (H.L. 1776), in 
2 Smith, A Selection of Leading Cases on Various 
Rranches of the Law 425 (1840); see also 2 Coke, The 
First Part of the Institutes of the Laws of England; or, 
a Commentary on Littleton <J[ 352b (London, W. Clarke 
1817) ("[E]very estoppell ... must be certaine to every 
intent, and not ... taken by argument or inference."). 

When the Fourteenth Amendment was adopted in 
1868, American courts uniformly followed this rule. 
See Packet Co. v. Sickles, 72 U.S. (5 Wall.) 580, 591-93 
(1866). At that time, "according to all the well consid
ered authorities, ancient and modern," the "inference" 
that an issue was decided in prior litigation had to "be 
inevitable, or it [could not] be drawn." Burlen v. Shan
non, 99 Mass. 200, 203 (1868); see also Steam-Gauge 
& ... . /"'! .. ... 2,...,..., 21.-. ,.,. .. n 1C c T."l ~ 1\lr-Lantern t_;o. v. 1v1eyrose,- 1 r. - .:>, L..l.:> ~ • ..ci • .u. 1nu. 
1886) (Brewer, J.) (this "doctrine is affirmed by a mul
titude of courts"). Thus, where "it be doubtful upon 
which of several points the verdict was founded, it will 
not be an estoppel as to either." People v. Frank, 28 
Cal. 507, 516 (1865). In other words, "a verdict will 
not be an estoppel[] merely because the testimony in 
the first suit was sufficient to establish a particular 
fact"; instead, "[i]t must appear, that was the very 
fact, on which the verdict was given, and no other." 
Long v. Baugas, 24 N.C. (2 Ired.) 290, 295 (1842) (em
phases added). 

As early as 1877, this Court explained that "the 
inquiry must always be as to the point or question ac
tually litigated and determined in the original action, 
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not what might have been thus litigated and deter
mined." Cromwell v. Cty. of Sac., 94 U.S. 351, 353 
(1876) (emphases added). Preclusion is therefore un
available where "several distinct matters may have 
been litigated, upon one or more of which the judg
ment may have passed, without indicating ... upon 
which the judgment was rendered." Russell v. Place, 
94 U.S. 606, 608 (1877). In De Sollar v. Hanscome, 
158 U.S. 216 (1895), for example, this Court held that 
a prior judgment did not establish that the defendant 
had assented to a contract because, although the trial 
judge in the prior proceeding instructed the jury that 
assent was "'the chief question for your considera
tion,"' the prior jury could have resolved the case on 
alternative grounds. ld. at 219. The central require
ment, the Court explained, is "that it is certain that 
the precise fact was determined by the former judg
ment." Id. at 221 (emphases added). 

Modern practice is equally settled. With the ex
ception of the Engle progeny litigation-no small ex
ception, given the huge sums at stake and thousands 
of cases involved-the traditional rule has been fol
lowed uniformly by the federal and state appellate 
courts.4 Thus, if a prior ''judgment might have been 
based upon one or more of several grounds, but does 
not expressly rely upon any one of them, then none is 
conclusively established under the doctrine of collat
eral estoppel, since it is impossible for another court 
to tell which issue or issues were adjudged." Ettin v. 
Ava Truck Leasing, Inc., 251 A.2d 278,287 (N.J. 1969) 
(internal quotation marks omitted); see also Ashe v. 
Swenson, 397 U.S. 436, 444 (1970). 

4 See, e.g., 18 Charles A. Wright et al., Federal Practice and 
Procedure§ 4420 nn.1, 13 (2d ed. 2002); Restatement (Second) of 
Judgments§ 27, reporter's note, cmt. e (1982). 
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2. "The universality of the actually decided re
quirement is no accident; the requirement helps facil
itate due process." Graham v. R.J. Reynolds Tobacco 
Co., 857 F.3d 1169, 1216 (11th Cir. 2017) (en bane) 
(Tjoflat, J., dissenting). In Fayerweather, this Court 
confirmed that the "actually decided" requirement is 
constitutionally mandated. In that case, a federal 
court dismissed a suit on the ground that the plain
tiffs' claims were precluded by a prior state-court 
judgment. The plaintiffs maintained that the state 
court had not decided the relevant issues. By statute, 
this Court's jurisdiction depended on whether the 
plaintiffs' challenge to the preclusion ruling presented 
a constitutional issue. See 195 U.S. at 297-98. The 
Court held that it had iurisdiction. exnlaining- that it 

.., ., .A. ....... 

would violate due process to give "unwarranted effect 
to a judgment" by accepting as a "conclusive determi
nation" a verdict "made without any finding of the 
fundamental fact." ld. at 297, 299. 

Although the Court upheld preclusion on the par
ticular facts of Fayerweather-finding that the ques
tion on which preclusion was sought had been "consid
ered and determined" in the prior suit, 195 U.S. at 
308-it confirmed as a constitutional rule that where 

testimony was offered at the prior trial upon 
several distinct issues, the decision of any one 
of which would justify the verdict or judgment, 
then the conclusion must be that the prior de
cision is not an adjudication upon any partic
ular issue or issues, and the plea of res judi
cata must faiL 

ld. at 307. 

The Court further made clear that merely afford
ing a party an opportunity to be heard in a proceeding 
is not a constitutionally sufficient basis for precluding 
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the party from disputing issues based on the outcome 
of that proceeding. As the Court explained, due pro
cess requires both that the party "had an opportunity 
to present" the issue and that "the question was de
cided" in the prior proceeding. Fayerweather, 195 U.S. 
at 299. 

B. The Florida Supreme Court's Depar
ture From The "Actually Decided" Re
quirement Violates Due Process. 

The Florida Supreme Court's decision in Douglas 
cannot be reconciled with Fayerweather, or with the 
settled common-law requirements underpinning its 
due-process holding. See Oberg, 512 U.S. at 430 (the 
"abrogation of a well-established common-law protec
tion against arbitrary deprivations of property raises 
a presumption that [the] procedures violate the Due 
Process Clause"). 

1. The Florida Supreme Court's Use 
Of The "Claim Preclusion" Label 
Does Not Change The Due-Process 
Analysis. 

On the basis of Douglas's claim-preclusion frame
work, respondents and other Engle progeny plaintiffs 
are permitted to rely on the Engle Phase I findings to 
establish the tortious-conduct elements of their claims 
without demonstrating that those issues were actu
ally decided in their favor by the Engle jury. Accord
ing to the Florida Supreme Court, it is sufficient for 
claim-preclusion purposes that those issues "might 
... have been" decided in the plaintiffs' favor in Engle. 
Douglas, 110 So. 3d at 433 (internal quotation marks 
omitted). 

Characterizing the result in Engle progeny litiga
tion as an application of "claim preclusion," however, 
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does not change the substance of what occurs or ex
cuse Florida courts from complying with the constitu
tionally mandated "actually decided" requirement. 
Although "[s]tate courts are free to attach ... descrip
tive labels to litigations before them as they may 
choose," those labels are not binding for purposes of 
determining whether state-court proceedings violate 
due process. Hansberry v. Lee, 311 U.S. 32, 40 (1940). 
To the contrary, this Court has an independent "duty 
... to examine the course of procedure" in order to de
termine whether it satisfies "the due process which 
the Constitution prescribes." Id. That duty reflects 
that the Constitution's requirements and prohibitions 
are "levelled at the thing, not the name." Cummings 
v. Missouri, 71 U.S. (4 Wall.) 277, 325 (1866). 

When "tested ... by its substance-its essential 
and practical operation-rather than its form or local 
characterization," Air-Way Elec. Appliance Corp. v. 
Day, 266 U.S. 71, 82 (1924), it is clear that the "claim 
preclusion" invented by Douglas is issue preclusion in 
every meaningful way, save for the essential protec
tion of the "actually decided" requirement, and that it 
shares none of the attributes of traditional claim pre
clusion. It is, after all, preclusion applied to particular 
issues-the very definition of issue preclusion. 

To be sure, genuine claim preclusion can be ap
plied without regard to what was actually decided in 
the prior proceeding and upon a showing of nothing 
more than that the procedures that produced the judg
ment in the prior proceeding met minimum constitu
tional requirements-i.e., notice and an opportunity 
to be heard. That is because the consequence of claim 
preclusion is to bar any further litigation of the claim, 
rendering the actual grounds of decision immateriaL 
But where a claim is being litigated, rather than 
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barred, the rules governing claim preclusion are en
tirely inapt. 

No other court, state or federal, applies "claim pre
clusion" to issues within a partially adjudicated claim. 
Claim preclusion is available only when there has 
been a final judgment that '"puts an end to the cause 
of action,"' as opposed to a subset of the elements of a 
cause of action. Nevada v. United States, 463 U.S. 
110, 129-30 (1983) (emphasis added) (quoting Comm'r 
v. Sunnen, 333 U.S. 591, 597 (1948)). A "verdict" or 
"finding'' that leaves issues to be determined later "is 
not sufficient" for claim-preclusion purposes. Okla
homa City v. McMaster, 196 U.S. 529, 532-33 (1905). 

If claim preclusion as traditionally understood did 
apply here, respondents' claims would be completely 
barred because that is the necessary consequence of 
claim preclusion: There is no such thing as offensive 
claim preclusion. Under both ancient and modern au
thorities, a "claim, having passed into judgment, can
not again be brought into litigation between the par
ties in proceedings at law upon any ground whatever." 
Cromwell, 94 U.S. at 353 (emphasis added); see also 
Rivet v. Regions Bank of La., 522 U.S. 470,476 (1998). 
Thus, when there is a final judgment disposing of an 
entire claim, it makes no difference what issues were 
actually decided because the judgment itself pre
cludes any further proceedings on the claim. When 
there is no final judgment as to an entire claim, in con
trast, the court faced in subsequent litigation on the 
claim with a request for preclusion on specific issues 
must determine whether those issues have already 
been resolved in earlier litigation. 

The Florida Supreme Court justified its new rule 
of offensive claim preclusion on the ground that 
Engle-like all issues classes-was litigated as a class 
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action that presented "common issues." Douglas, 110 
So. 3d at 434. It is well settled, however, that the 
same "[b]asic principles of res judicata (merger and 
bar or claim preclusion) and collateral estoppel (issue 
preclusion) apply" to cases tried as class actions, 
Cooper v. Fed. Reserve Bank of Richmond, 467 U.S. 
867, 874 (1984), and that a class action cannot be used 
to alter or diminish substantive rights available to 
parties in traditional individual adjudications, see 
Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 367 
(2011). 

Not surprisingly, federal and state courts con
fronted with analogous certification orders recognize 
that issue preclusion applies to issues classes and
unlike Douglas-preserve a defendant's right to have 
some jury decide all the required elements of each 
claim. See, e.g., Allen v. Int'l Truck & Engine Corp., 
358 F.3d 469, 472 (7th Cir. 2004) (Easterbrook, J.) 
("once one jury (in individual or class litigation) has 
resolved a factual dispute, principles of issue preclu
sion can bind the defendant to that outcome in future 
litigation" (emphasis omitted)); ACandS, Inc. v. God
win, 667 A.2d 116, 146-47 (Md. 1995) (same). Those 
cases directly contradict the Florida Supreme Court's 
new rule that claim preclusion applies to "class ac
tions [that] are certified to resolve less than an entire 
cause of action." Douglas, 110 So. 3d at 434. 

Nor is the Engle defendants' "opportunity to be 
heard" in Engle sufficient to reconcile the Florida Su
preme Court's unprecedented claim-preclusion stand
ard with the constitutional constraints on preclusion. 
Douglas, 110 So. 3d at 431-32. Under Fayerweather, 
due process prohibits a plaintiff from invoking preclu
sion on an issue unless the defendant "had an oppor-
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tunity to present" the·issue and "the question was de
cided" against the defendant in the prior proceeding. 
195 U.S. at 299; see also id. at 297 (a court may "give 
the parties interested the fullest opportunity to be 
heard, and yet it might be that its final action would 
be inconsistent with [due process]" (internal quotation 
marks omitted)). Thus, it is not enough that the de
fendants had an opportunity to be heard in Engle; 
what matters is whether the issues that they are pro
hibited from contesting in each Engle progeny case 
based on the preclusive effect of the Phase I findings 
were actually decided in the plaintiffs favor in Engle. 
If they were not, then the defendant's opportunity to 
be heard in Engle does nothing to support the consti
tutionality of the judgment in the class member's in
dividual Engle progeny case. 

Indeed, the annals of cases rejecting preclusion 
claims are replete with instances in which the ade
quacy of the parties' opportunity to litigate in the prior 
proceeding was unquestioned, yet the court refused to 
permit the application of preclusion to factual issues 
not clearly decided in that proceeding. 5 At the same 
time, one would search in vain for a single case, until 
the Engle progeny litigation, in which issue preclusion 
has been justified simply on the ground of full and fair 
opportunity to litigate in the prior proceeding. 

Furthermore, contrary to the Florida Supreme 
Court's reasoning, see Douglas, 110 So. 3d at 431, the 

5 See, e.g., De Sollar, 158 U.S. at 221-22; Russell, 94 U.S. at 
609; Dodge v. Cotter Corp., 203 F.3d 1190, 1198-99 (lOth Cir. 
2000); United States v. Patterson, 827 F.2d 184, 189-90 (7th Cir. 
1987); Dowling v. Finley Assocs., 727 A.2d 1245, 1251-53 (Conn. 
1999); City of Sunland Park v. Macias, 75 P.3d 816, 820-21 (N.M. 
2003). 
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fact that progeny plaintiffs must still prove some ele
ments of their claims (such as class membership and 
damages) in their individual suits scarcely justifies re
lieving them from proving other elements. Due pro
cess requires plaintiffs to prove every element of their 
claims before depriving a defendant of its property, see 
Logan u. Zimmerman Brush Co., 455 U.S. 422, 433 
(1982), and requires affording defendants "an oppor
tunity to present every available defense," Philip Mor
ris USA v. Williams, 549 U.S. 346, 353 (2007) (empha
sis added; internal quotation marks omitted). Neither 
of those requirements is met in Engle progeny litiga
tion. 

2. Elimination Of The "Actually De
cided" Requirement Makes Engle 
Progeny Litigation Fundamentally 
Unfair. 

~.l.lV .1.· J.UJ.J.UQ. UU..f:J.LV.1.1..1V '-..IVU...L \J 0 U.V\..o.l.OJ.VJ.J. lJV JV\J\J.LOV.L.L 

the "actually decided" requirement has profound con
sequences for the fundamental fairness of Engle prog
eny trials. In light of the multiple, alternative theo
ries of liability pursued by the Engle class-coupled 
with the generality of the Phase I findings-the appli
cation of Douglas's unorthodox approach to claim pre
clusion creates an unacceptable risk that Engle prog
eny defendants are being deprived of their property 
without any jury in any proceeding having found that 
the plaintiffs proved each element of their claims. 

On the strict-liability and negligence claims, the 
Florida Supreme Court acknowledged in Douglas that 
the Engle class had asserted numerous "brand-spe
cific" and type-specific alternative theories of defect in 
the Phase I trial-theories that did not apply to all 
cigarette brands, all class members, or all time peri
ods at issue. 110 So. 3d at 423. For example, the class 
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claimed that "'levels of nicotine were manipulated, 
sometimes by utilization of ammonia . . . and some
times by using a higher nicotine content tobacco"'; that 
"'some cigarettes were manufactured with the breath
ing air holes in the filter being too close to the lips"'; 
and that "'some filters being test marketed utilized 
glass fibers that could produce disease."' !d. at 423-24 
(emphases added) (quoting directed-verdict order). 

There is no way to know which theory or theories 
the Phase I jury relied on in rendering its strict-liabil
ity and negligence verdicts because the jury's general
ized findings do not identify the theories it accepted, 
those it rejected, and those it did not even reach. As 
Judge Tjoflat emphasized, "[t]hat a defendant sold 
some negligently produced, defective, and unreasona
bly dangerous cigarettes of an unspecified brand at an 
unspecified point in time [is] not probative as to 
whether [a particular Engle class member's] injuries 
were caused by the defendant's negligent conduct or 
unreasonably dangerous product defect(s)." Graham, 
857 F.3d at 1260 n.183 (Tjoflat, J., dissenting). Yet, 
respondents here were permitted, on the basis of 
Douglas's "might have been decided" rationale, to rely 
on the preclusive effect of the Engle findings to estab
lish those elements of their strict-liability and negli
gence claims, even though there is simply no way to 
know whether the Engle jury found that the cigarettes 
smoked by Mr. Boatright contained a defect or 
whether petitioners' conduct with respect to him was 
negligent. 

It is equally impossible for Engle progeny plain
tiffs to establish whether the Phase I jury actually de
cided anything relevant to their individual conceal
ment and conspiracy claims. The impossibility of that 
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task results both from the disjunctively worded ver
dict-form questions in Phase I of Engle-which do not 
identify whether the jury's verdicts rested on the con
cealment of information about the "health risks" of 
cigarettes, the "addictiveness" of cigarettes, or both
as well as from the various distinct theories of conceal
ment and conspiracy pursued by the Engle class at 
trial. Those theories included, for example, allega
tions that defendants concealed information in a vari
ety of different formats, such as product advertise
ments disseminated by the defendants themselves, 
Engle Tr. 364 79-86, white papers and other materials 
generated by tobacco-industry organizations, id. at 
36707-09, and congressional testimony and other pub
lic appearances by the defendants' executives, id. at 
36710-12, 37457-58, and on a variety of subjects, such 
as the health risks and addictiveness of low-tar ciga
rettes, id. at 36351-52, and the alleged use of ammo
nia in cigarettes to increase the potency of nicotine, 
see icL at 36483-85. 

A panel of the Eleventh Circuit-although bound 
by circuit precedent to reject the defendants' due-pro
cess argument-recently acknowledged the constitu
tional difficulties with permitting Engle progeny 
plaintiffs to rely on the class jury's concealment and 
conspiracy findings to establish elements of their 
claims. As the court explained, "multiple acts of con
cealment had been presented to the Engle jury, and 
their general finding did not indicate which acts of 
concealment may have underlain their finding versus 
which allegations of concealment they might have re
jected," which creates a "difficult[y]" in "determin[ing] 
whether the Engle jury's basis for its general finding 
of concealment" was the same theory pursued by an 
individual Engle plaintiff. Searcy v. R.J. Reynolds To
bacco Co., 902 F.3d 1342, 1353 (11th Cir. 2018); see 
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also id. at 1354 (rejecting the defendants' due-process 
argument based on Burkhart v. R.J. Reynolds Tobacco 
Co., 884 F.3d 1068 (11th Cir. 2018)). 

Accordingly, under this Court's due-process prec
edent, the concealment and conspiracy findings can
not be given preclusive effect because it is impossible 
to determine on which of these "several distinct is
sues" the Phase I jury relied when rendering its ver
dicts. Fayerweather, 195 U.S. at 307. For all we know, 
the Phase I jury's findings may have rested on con
gressional testimony by petitioners' executives that 
Mr. Boatright never saw or read about. 

* * * 
For more than a decade, Florida's state and federal 

courts have grappled with the meaning of the Florida 
Supreme Court's "res judicata" directive in Engle. Ul
timately, neither the Florida Supreme Court nor the 
Eleventh Circuit has been able to reconcile the broad 
preclusive effect of the Engle findings with the funda
mental principles of due process embodied in this 
Court's precedent and reflected in centuries of com
mon-law jurisprudence. As the Eleventh Circuit's re
cent decisions in Burkhart and Searcy make clear, 
that court has now fully embraced the Florida Su
preme Court's reasoning in Douglas that a mere "op
portunity to be heard" on an issue is constitutionally 
sufficient to preclude a party from relitigating that is
sue, even if it is impossible to determine whether that 
issue was actually decided in the prior proceeding. 
Now that both the Florida Supreme Court and the 
Eleventh Circuit have turned their backs on settled 
preclusion law, this Court should grant review to ex
tinguish this "extreme application[] of the doctrine of 
res judicata." Richards, 517 U.S. at 797. 
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H. THE FLORIDA SUPREME COURT'S UNPRECE
DENTED APPROACH To PRECLUSION HAS FAR· 
REACHING CONSEQUENCES FOR THOUSANDS OF 
PENDING ENGLE PROGENY CASES AND FOR FU
TURE ISSUES CLASS ACTIONS. 

Review is warranted here due to the sheer number 
of cases that are directly governed by the Florida Su
preme Court's manifestly unconstitutional applica
tion of preclusion principles. Approximately 2,300 
Engle progeny cases remain pending in Florida courts. 
Several hundred of these cases have already been 
tried to verdict-resulting in more than $800 million 
in judgments paid by the Engle defendants-and the 
Florida courts are continuing to try an average of at 
]least two new Engle progeny cases each month. Every 
one of those cases raises the same threshold due-pro
eess question presented here. Thus, in the absence of 
1Ghis Court's intervention, the due-process violation 
that occurred in this case will be almost endlessly rep
Heated, with staggering financial consequences. 

The consequences of the Florida Supreme Court's 
decision in Douglas also extend beyond the Engle 
progeny setting. Its new rule of preclusion for issues 
dasses-under which "claim preclusion" applies to "is
sues" that are litigated in class actions "certified tore
solve less than an entire cause of action," Douglas, 110 
:So. 3d at 434-serves as a model for other lower 
1wurts, which have increasingly utilized the issues 
dass device, see American Law Institute, Principles of 
the Law of Aggregate Litigation ch. 2 (2010); 7AA 
Charles A. Wright et al., Federal Practice and Proce
dure§ 1790 & nn. 18-20 (3d ed. 2018), to bypass well
established and constitutionally compelled restraints 
on the arbitrary deprivation of property. Although 
lower courts are free to certify issues classes, this 
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Court should grant review to make clear that lower 
courts are not free, as here, to make an end-run 
around basic constitutional protections by using the 
combination of issues classes and unprecedented rules 
of preclusion to deprive defendants of their property 
without any assurance that a finder of fact has found 
all the essential elements of the plaintiffs' individual 
claims. 

The prior denials of certiorari in other Engle prog
eny cases are no barrier to review here. Until re
cently, it remained possible that the Eleventh Circuit 
would reach the correct resolution of the due-process 
question without this Court's intervention. The Elev
enth Circuit's divided decision in Graham upholding 
the preclusive effect of the Engle jury's defect and neg
ligence findings-and its subsequent decision in 
Burkhart fully endorsing Douglas's "opportunity to be 
heard" reasoning with respect to the concealment and 
conspiracy findings-foreclosed that possibility. This 
petition-and the companion petition filed today in 
R.J. Reynolds Tobacco Co. v. Searcy-represent the 
Court's first opportunity since Burkhart was decided 
to resolve the question presented. And, unlike the 
earlier petition in Graham, this petition is unencum
bered by the Eleventh Circuit's factual assessment of 
what the Engle jury supposedly decided in rendering 
its defect and negligence findings; the Florida Su
preme Court did not even purport to make such a fac
tual finding in Douglas but instead upheld the appli
cation of preclusion to all issues that "might ... have 
been" decided by the Engle jury. 110 So. 3d at 433 
(internal quotation marks omitted). 

Because both the Eleventh Circuit and Florida 
Supreme Court have now decisively rejected petition
ers' due-process argument and explicitly displaced the 
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"actually decided" requirement with an "opportunity 
to be heard" standard, the Court should grant review 
to end the Florida courts' dangerous experimentation 
with heretofore-settled principles of preclusion law. 

CONCLUSION 

The Court should grant the petition for a writ of 
certiorari along with the petition in R.J. Reynolds To
bacco Co. v. Searcy. 

Respectfully submitted. 

ANDREW L. FREY 

LAUREN R. GOLDMAN 

MAYER BROWN. LLP 

1221 Avenue of the Americas 
New York, NY 10020 
(212) 506-2500 

Counsel for Petitioner 
Philip Morris USA Inc. 

KAREN H. CURTIS 

CLARKE SILVERGLATE, P.A. 

799 Brickell Plaza 
Suite 900 
Miami, FL 33131 
(305) 377-0700 

Counsel for Petitioner 
Liggett Group LLC 

November 19, 2018 

MIGUEL A. ESTRADA 

Counsel of Record 
.a.M:IR C. TAYRA.l\TI 

BRANDON L. BOXLER 

GIBSON, DUNN & CRUTCHER LLP 

1050 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(202) 955-8500 
mestrada@gibsondunn.com 

Counsel for Petitioner 
Philip Morris USA Inc. 

KELLY ANNE LUTHER 

ANN M. ST. PETER-GRIFFITH 

KASOWITZ, BENSON, 

TORRES & FRIEDMAN, LLP 

1441 Brickell Avenue 
Suite 1420 
Miami, FL 33131 
(305) 377-1666 

Counsel for Petitioner 
Liggett Group LLC 





la 

APPENDIX A 

DISTRICT COURT OF APPEAL OF FLORIDA, 
SECOND DISTRICT. 

Opinion filed April12, 2017 

Case No. 2D15-622 

PHILIP MORRIS USA INC. and Liggett Group, 
LLC, Appellants/Cross-Appellees, 

v. 

Richard BOATRIGHT and Deborah Boatright, 
Appellees/Cross-Appellants. 

Appeal from the Circuit Court for Polk County; 
John M. Radabaugh, Judge. 

Adriana M. Paris, TerriL. Parker, and Sean T. 
Becker of Shook, Hardy & Bacon L.L.P., Tampa; Geof
frey J. Michael of Arnold & Porter LLP, Washington, 
DC; and William P. Geraghty and Rachel A. Canfield 
of Shook, Hardy & Bacon L.L.P., Miami; for Appel
lant/Cross-Appellee Philip Morris USA Inc. 

Karen H. Curtis of Clarke Silverglate, P.A., Mi
ami; and Leonard A. Feiwus and Ann M. St. Peter
Griffith ofKasowitz, Benson, Torres & Friedman LLP, 
Miami, for Appellant/Cross-Appellee Liggett Group 
LLC. 

Celene H. Humphries, Steven L. Brannock, Philip 
J. Padovano, Maegen P. Luka, and Thomas J. Seider 
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Sl~ Brannock & Humphries, Tampa; and Scott Schle
Bn_ger, Steven Hammer, Jonathan R. Gdanski, and 
Fbttany Chambers of Schlesinger Law Offices, P.A., 

ort Lauderdale, for Appellees/ Cross-Appellants. 

SILBERMAN, Judge. 

Ir T- 4-1..~~ D-gl~ 1 -~~ ..... ~-'T "~"~ 'Dh~l~ .... 1\tJ..,.,. ... ~"' TTQA 
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a 1c. and Liggett Group, LLC (the Defendants) appeal 
w final judgment in favor of Richard Boatright, who 
Bas a heavily addicted smoker, and his wife, Deborah 
c~oatright, in the total amount of $32.75 million for 
Plmpensatory and punitive damages. The jury found 
ahilip Morris liable on theories of negligence, strict li
~.%ility, fraudulent concealment, and conspiracy to 
11)mmit fraud by concealment. The jury found Liggett 
~able for conspiracy to commit fraud by concealment. 
lS"v~~--~~~~-- -- ~ • ----~·----, ·---·---..--------- -----, ----- r -----

irVe damages. Liggett raises three issues on appeal 
ti~garding the conspiracy verdict, joint and severalli
r?ility, and punitive damages. We affirm on the main 
aPpeal. 

a] The Boatrights cross-appeal regarding two issues 
~lated to comparative fault. We reverse on the cross-
-- ....... -1 rnt... ...... +--.:1""!! 1 .n.r.. .. "ll...,..,_. ----..:! '"Wh'""~ .;-t- rn.r:J-.-..nnri +hn nn."''V\ 

r~_lJ~cU. ~.1.1~ 1-.LJ.Gl.L l,;UUJ. 1- v.L.lvU .LJ.vH . .1'- vUUvvU ".l.lC' vV.LU~ 

arnsatory damages award by Mr. Boatright's compar
P'tive fault because the apportionment statute does 
aot apply to an action based on an intentional tort. 
n'herefore, we remand for the trial court to amend the 
rp-dgment to reflect the full amount of the jury's ver
.i'tict. In doing so, we certify conflict with R.J. Reynolds 

d --------------------
_t Engle v. Liggett Grp .. Inc., 945 So.2d 1246 (Fla. 2006). 
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Tobacco Co. v. Schoeff, 178 So.3d 487 (Fla. 4th DCA 
2015), review granted, No. SC15-2233, 2016 WL 
3127698 (Fla. May 26, 2016), R.J. Reynolds Tobacco 
Co. v. Grossman, 211 So.3d 221 (Fla. 4th DCA 2017), 
and R.J. Reynolds Tobacco Co. v. Calloway, 201 So.3d 
753 (Fla. 4th DCA 2016), review denied, No. SC16-
1937, 2017 WL 1023712 (Fla. Mar. 16, 2017), to the 
extent that they hold that the core of these types of 
actions is grounded in negligence and that the com
parative fault statute is applicable to reduce the ver
dict by the smoker's comparative fault. 

The Boatrights brought this action against the 
Defendants seeking to recover damages for Mr. Boat
right, who was a heavily addicted smoker, and for his 
wife of thirty years, Deborah Boatright, for loss of con
sortium. Mr. Boatright's addiction to these cigarettes 
ultimately led to his diagnosis of chronic obstructive 
pulmonary disease ("COPD") in 1992 and two dou
ble-lung transplants. Relevant here are the allega
tions of the second amended complaint for negligence, 
strict liability, fraudulent concealment, and conspir
acy to fraudulently conceal. The trial court conducted 
a three-week-long trial. 

The evidence presented showed that the Defend
ants and their co-conspirators in the tobacco industry 
intentionally designed addictive and deadly cigarettes 
and conspired for fifty years to hide the dangers of 
smoking cigarettes from the public. The tobacco in
dustry spent billions of dollars to highly engineer cig
arettes to promote addiction to nicotine so that smok
ers would buy more cigarettes. And the tobacco indus
try searched for new smokers by investing heavily in 
marketing that targeted youths. In internal company 
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documents, the industry called these young people 
"replacement smokers" and "crops" to be harvested. 

Mr. Boatright began smoking when he was twelve 
years old in direct response to youth marketing. He 
IH''"'-._-4-~"t'"'\,,n,,:J -4-n. C1TV'\I"\.1Tn .fn. .... 4-hn "1""\rt.V"-1- +'h~...+"(T_£'t.~gh+- "(T.Q.O'rCI 
\....UJ.J.LJ..l.J.U.'Ci\..1. IJU ~J.J.J.V.D..'Ci .LVJ.. L.I..LV .L.I.VAIJ IJJ.J..J..LlJ.J-V.L .L.LIJ J~UJ.O. 

From 1966 to 2004, Mr. Boatright smoked over 25,000 
packs of cigarettes. The evidence showed that Mr. 
Boatright was a Marlboro man, smoking primarily 
Philip Morris cigarettes, and that he smoked a de min
imis amount of Liggett cigarettes. 

Mr. Boatright was a professional ballroom dancer 
but had the lungs of an eighty-eight-year-old man 
when he was diagnosed with COPD at the age of 
thirty-nine. He tried quitting cold turkey and tried 
prescription drugs, gum, and hypnosis to quit. After 
his COPD diagnosis, Mr. Boatright struggled for over 
eleven years but finally quit. Years later, he had to 
undergo two double-lung transplants. He was sixty
one at the time of trial and continues to suffer very 
serious side effects. For example, his colon ruptured 
within hours of arriving home after the first trans
plant, and he now has a colostomy bag. In order to be 
close to the Mayo Clinic for Mr. Boatright's many med
ical visits, Mrs. Boatright sold the house her father 
built and moved from Lakeland to Jacksonville. 

The evidence also showed that the tobacco indus
try, including the Defendants, engaged in a conspir
acy to conceal and misrepresent information about the 
addictiveness of nicotine and the serious health risks 
caused by smoking nicotine cigarettes. Industry exec
utives agreed to attack the sources of health warnings 
and to cast doubt on the connection between smoking 
and disease. One of the many internal documents 
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from Phillip Morris introduced into evidence stated 
that "doubt is our product." But at the same time, the 
tobacco industry pretended to be on a crusade to con
firm the safety of its product and promised the Amer
ican public that it would report back if it discovered 
anything. The industry's intent was not just to hide 
the truth; it was to create doubt to give addicted smok
ers an excuse to keep smoking. 

The industry's efforts also included design fea
tures, such as filtered cigarettes, that worked to un
dermine a smoker's motivation and ability to quit 
smoking. In the 1950s, the Engle defendants began 
marketing filtered cigarettes to the public as a safer 
alternative. Mr. Boatright smoked filtered cigarettes. 
The tobacco industry concealed from the public that 
smokers of filtered cigarettes ingest more tar and 
other carcinogens than those who smoke unfiltered 
cigarettes. The Engle defendants all concealed the 
fact that they intentionally designed their filtered cig
arettes to increase the dose of nicotine, thereby en
hancing addictiveness to cigarettes and resulting in 
greater sales. The Defendants did not publicly admit 
that smoking nicotine cigarettes is addictive and 
causes COPD and other illnesses until after Mr. Boat
right was diagnosed with COPD. 

At the close of the Boatrights' case, the trial court 
directed a verdict in favor of Liggett as to the claims 
for negligence, strict liability, and fraudulent conceal
ment. The case against Liggett went to the jury only 
on the conspiracy claim. With respect to comparative 
fault, the verdict form asked the jury to state what 
percentage of any fault it charged to Philip Morris and 
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Mr. Boatright that was a legal cause of Mr. Boat
right's COPD. The verdict form instructed the jury as 
follows: 

In determining the total amount of damages, you 
e>hn11lrl nnf rnnho nn~1 rorl11r>fjnn hor>rt71e>O nf fho ro-
u'"''-'&...c.-'-'\.AI 11.!'-'V II(IUIIVV \,Afll'J I V'-Ao'l.4.'"-'V11'-'1V '-'.._..'-"UI'-"t~V'-" '-'/ VIV- I-

sponsibility of Richard Boatright. The court will 
enter a judgment based on your verdict and, in en
tering judgment, will make any reduction required 
by law to reduce the total amount of damages by 
the percentage of fault which you find is chargea
ble to Richard Boatright. If you find for the Plain
tiffs on either of the intentional torts, then the 
amount of compensatory damages awarded to 
Plaintiffs will not be reduced by Richard Boat
right's fault. 

The jury found that Mr. Boatright was addicted to 
Philip Morris cigarettes and that his addiction caused 
his COPD. Further, the jury found that Philip Mor
ris's concealment or omission of information regarding 
smoking cigarettes caused Mr. Boatright's COPD. 
The jury also found that the participation in an agree
ment to conceal by each of the Defendants was a legal 
cause of Mr. Boatright's COPD and thus found against 
both of the Defendants on the conspiracy claim. 

The jury allocated 85% fault to Philip Morris and 
15% fault to Mr. Boatright. The jury awarded a total 
of $15 million in compensatory damages. For Mr. 
Boatright, the jury awarded $2.5 million in economic 
damages and $10 million in damages for his past and 
future pain and suffering. For Mrs. Boatright, the 
jury awarded $2.5 million for her past and future loss 
of consortium. In the second phase of the trial, the 
jury awarded $19.7 million in punitive damages 
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against Philip Morris and $300,000 against Liggett. 
We note that the jury's punitive damages award is less 
than the $20 million that the Boatrights' counsel re
quested against Philip Morris and 'less than the 
$5 million requested against Liggett. 

The trial court denied all of Philip Morris's posttrial 
motions, except that it granted the request to reduce 
the compensatory damages award by Mr. Boatright's 
comparative fault but did not explain its reasoning. 
The trial court entered a final judgment under which 
the Defendants are jointly and severally liable for 
$10,625,000 in compensatory damages to Mr. Boatright 
and $2,125,000 in compensatory damages to Mrs. Boat
right. In accordance with the jury's verdict, the judg
ment awards punitive damages of$19.7 million against 
Philip Morris and $300,000 against Liggett. We first 
address the issue of comparative fault that the Boat
rights raised in their cross-appeal. 

The Boatrights' Cross-Appeal 

The Boatrights contend that the trial court erred 
when it reduced the compensatory damages award by 
Mr. Boatright's comparative fault. At issue is 
whether the comparative fault statute, section 768.81, 
Florida Statutes (Supp. 1992),2 requires that the 
Boatrights' verdict be reduced by comparative fault. 
First, we note that the Boatrights' counsel did not 
waive the argument that section 768.81 does not ap
ply to the verdict. And we point out that the jury was 

2 The applicable version of section 768.81 is the one that was 
in effect when the cause of action arose. See D'Angelo v. Fitz
maurice, 863 So.2d 311, 314 n. 9 (Fla. 2003), superseded by stat
ute on other grounds as stated in Port Charlotte HMA. LLC v. 
Suarez, 210 So.3d 187, 189 (Fla. 2d DCA Oct. 26, 2016). 
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instructed that if it found for the Boatrights on either 
of the intentional torts, then the amount of compen
satory damages would not be reduced by Mr. Boat
right's comparative fault. The same information was 
given to the jury on the verdict form. 

Second, we address the merits of the Boatrights' 
argument and agree that section 768.81 is inapplica
ble. Thus, the trial court should not have reduced the 
compensatory award by Mr. Boatright's comparative 
fault. 

The case against Philip Morris proceeded on the 
two product claims and the two fraud claims. On the 
verdict form, the jury found that the "concealment or 
omission of material information about the health ef:. 
fects or addictive nature of smoking cigarettes or both" 
by Philip Morris "was a legal cause of Richard Boat
right's COPD." The jury also found as to both Philip 
Morris and Liggett that "the agreement to conceal or 
omit information about the health effects or addictive 
nature of smoking cigarettes or both was a legal cause 
of Richard Boatright's COPD." Even in the negligence 
count, the Boatrights' second amended complaint al
leges that the "Defendants had actual knowledge of 
the wrongfulness of their conduct and the high proba
bility that injury or damage to the Smoker would re
sult, and despite that knowledge, intentionally pur
sued their course of conduct." 

Section 768.81 applies to "negligence cases" which 
include actions based on theories of negligence, strict 
liability, and product liability. § 768.81(4)(a). The 
statute provides that "[i]n an action to which this sec
tion applies, any contributory fault chargeable to the 
claimant diminishes proportionately the amount 
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awarded as economic and noneconomic damages for 
an injury attributable to the claimant's contributory 
fault, but does not bar recovery." § 768.81(2). The 
statute explicitly does not apply to "any action based 
upon an intentional tort." § 768.81(4)(b). Further, the 
statute instructs that "[i]n determining whether a case 
falls within the term 'negligence cases,' the court shall 
look to the substance of the action and not the conclu
sory terms used by the parties." § 768.81(4)(a). 

As to our standard of review, we agree with the 
Fourth District in R.J. Reynolds Tobacco Co. v. Schoeff, 
178 So.3d 487, 496 (Fla. 4th DCA 2015), review granted, 
No. SC15-2233, 2016 WL 3127698 (Fla. May 26, 2016), 
that we review de novo the legal issue of whether the 
conduct qualifies as negligence or as an intentional tort. 
To the extent the First District applied an abuse of dis
cretion standard in R.J. Reynolds Tobacco Co. v. Sury, 
118 So. 3d 849, 852 (Fla. 1st DCA 2013), we disagree with 
the use of that standard. But we agree with the Suey 
court's conclusion that section 768.81 did not require re
duction of the compensatory damage award by the 
smoker's percentage of fault. See id. 

In Sm:y, the First District recognized that "the pub
lic policy behind the exclusion in section 768.81 for in
tentional torts" is based on the fact that intentional 
wrongs and simple negligence are different as to the 
type of fault " 'and in the social condemnation attached 
to it.'" 118 So.3d at 852 (quoting Merrill Crossings As
socs. v. McDonald, 705 So.2d 560, 562 (Fla. 1997)). The 
Suey court stated that "although the plaintiff pled neg
ligence and strict liability, the additional allegations of 
the intentional torts and the proof of affirmative, calcu
lated misrepresentations in the tobacco companies' ad-
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vertising and other publications supported the conclu
sion that this action 'actually had at its core an inten
tional tort by someone.'" Id. (quoting Merrill Crossings 
Assocs., 705 So.2d at 563); see also R.J. Reynolds To
bacco Co. v. Allen, 42 Fla. L. Weekly D491, D492-93, 
- So.3d -, -(Fla. 1st DCA Feb. 24, 2017) (follow
ing Sury and determining that the trial court did not 
commit error by refusing to apportion fault in a case 
dealing with the intentional torts of fraudulent conceal
ment and conspiracy to fraudulently conceal); Philip 
Morris USA Inc. v. Buchanan, 155 So.3d 1156, 1158 
(Fla. 1st DCA 2014) (relying upon Sury as to the sub
stance of the action being an intentional tort). 

The Fourth District in Schoeff reached a different 
result in an Engle lawsuit and held that "at its core, 
Plaintiffs suit is a products liability suit based on con
duct grounded in negligence." 178 So.3d at 496; see 
also R.J. Reynolds Tobacco Co. v. Grossman, 211 So.3d 
221, 224-25 (Fla. 4th DCA Jan. 4, 2017) (relying on 
Schoefl); R.J. Reynolds Tobacco Co. v. Calloway, 201 
So.3d 753, 767 (Fla. 4th DCA 2016) (same), review de
nied, No. SC16-1937, 2017 WL 1023712 (Fla. Mar. 16, 
2017). The dissent in Schoeff aptly stated that "[t]he 
gravamen of the charge is that the tobacco company in
tentionally designed its products in a defective manner 
and pursued a callous and intentional course of tor
tious conduct by fraudulent concealment." 178 So.3d 
at 497 (Taylor, J., concurring in part and dissenting in 
part). We agree with the First District in Sury and the 
dissent in Schoeff that "the 'core' of Engle progeny ac
tions is intentional misconduct as a matter of law." I d. 

Therefore, we reverse the final judgment and re
mand for the trial court to enter an amended judg
ment to reflect the full amount of the jury's verdict. In 



lla 

doing so, we certify conflict with Schoeff, Grossman, 
and Calloway to the extent that they hold that the 
core of those actions is grounded in negligence and 
that section 768.81 is applicable to reduce the verdict 
by the smoker's comparative fault. 

Philip Morris's Main Appeal 

In issue one, Philip Morris contends that a new 
trial is necessary because the trial court allowed the 
Boatrights' counsel to inflame the jury during closing 
arguments. It argues that the Boatrights' counsel dis
paraged the defense and defense counsel and improp
erly argued regarding nationwide harm and interna
tional harm caused by cigarettes. In reviewing the 
points raised, we note that many comments were a 
fair comment on the evidence or even a reading from 
Philip Morris's own documents that were admitted 
into evidence, such as the references to "doubt is our 
product." Philip Morris relies in part on Calloway to 
argue for a new trial, but the references to the defense 
and defense counsel in the present case were very lim
ited and far less significant than the comments in Cal
loway. 

Regarding arguments concerning harm to others 
and the number of deaths from smoking, it was made 
clear to the jury that harm to others was relevant only 
to show the degree of reprehensibility of the Defendants' 
conduct. See R.J. Reynolds Tobacco Co. v. Townsend, 90 
So.3d 307, 313 n.7 (Fla. 1st DCA 2012) (citing Philip 
Morris USA v. Williams, 549 U.S. 346, 355, 127 S.Ct. 
1057, 166 L.Ed.2d 940 (2007)). In its closing, the Boat
rights' counsel read the instruction to the jury that it 
could consider harm to others in assessing the reprehen
sibility of the Defendants' acts as proven in this case. 
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And the trial court instructed the jury that that it could 
not impose punitive damages to punish a defendant for 
harm caused to others. 

We also note that a number of the comments chal
lenged on appeal ·were made without objection. The 
trial court denied the motion for new trial regarding 
the comments by the Boatrights' counsel, and the trial 
court is in the best position to judge the effect of the 
comments. "A trial court's denial of a motion for mis
trial and a motion for new trial based on improper clos
ing arguments are reviewed for abuse of discretion." 
Calloway, 201 So.3d at 759 (quotingWhitneyv. Milien, 
125 So.3d 817, 818 (Fla. 4th DC"'&"" 2013)). Vole find no 
abuse of discretion in the trial court's denial of Philip 
Morris's motion for new trial. And to the extent that 
any error occurred in the closing argument, there is no 
reasonable possibility that any error contributed to the 
verdict. See Special v. W. Boca Med. Ctr., 160 So.3d 
1251, 1256 (Fla. 2014) (stating standard for harmless 
error in civil cases). 

In issue two, Philip Morris relies primarily on its 
argument in issue one to summarily contend that the 
trial court erred in admitting evidence during the tes
timony of the Boatrights' expert witness, Dr. Proctor. 
Because we reject Philip Morris's arguments in issue 
one, we reject them as to issue two as well, and Philip 
Morris has not otherwise established reversible error 
as to the admission of the evidence. 

In issue three, Philip Morris contends that the 
trial court erred in failing to ask the jury to determine 
Liggett's share of fault based on the comparative fault 
statute, section 768.81. We find no error because the 
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comparative fault statute does not apply, as discussed 
above in the Boatrights' cross-appeal. 

In issue four, Philip Morris contends that the pu
nitive damages award against it must be significantly 
reduced because it is excessive. The jury awarded 
$15 million in compensatory damages to Mr. and Mrs. 
Boatright and awarded $19.7 million in punitive dam
ages against Philip Morris. We note that the Boat
rights' counsel asked for more than the jury awarded, 
and the evidence fully supports the jury's award. The 
trial court did not err in declining to find the punitive 
damages excessive. See Lorillard Tobacco Co. v. Alex
ander, 123 So.3d 67, 82-83 (Fla. 3d DCA 2013) (uphold
ing punitive damage award of $25 million when the re
mitted compensatory award was $10 million); R.J. 
Reynolds Tobacco Co. v. Townsend, 118 So.3d 844, 84 7 
(Fla. 1st DCA 2013) (affirming punitive damages award 
of $20 million when the ratio of punitive damages to 
compensatory damages was 1.85 to 1); cf. Schoeff, 178 
So. 3d at 491 (determining that punitive damages award 
of$30 million fell "on the excessive side of the spectrum" 
when the compensatory award was $10.5 million). 

In issue five, Philip Morris contends that it is en
titled to a credit against the punitive damages award 
in this case based on the "Guaranteed Sum Stipula
tion" Philip Morris entered into in the Engle case. We 
reject this argument and agree with the Boatrights 
that the Guaranteed Sum Stipulation specifically ap
plied to the judgment in Engle and is not applicable to 
the judgment in this case. See Calloway, 201 So.3d at 
756 (noting that the issue of a credit against punitive 
damages based on the stipulation was raised but not 
reversing on that basis or commenting on the issue for 
purposes of remand). 
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In issues six and seven, Philip Morris recognizes 
that the issues have already been determined by con
trolling case law but wishes to preserve its position for 
further review. As to issue six, the acceptance of the 
Phase I Engle findings as res judicata does not violate 
the Engle defendants' right to due process. Philip 
1vlorris USA, Inc. v. Douglas, 110 So.3d 419, 436 (Fla. 
2013). As to issue seven, punitive damages may be 
awarded for strict liability and negligence claims in an 
Engle progeny case. Soffer v. R.J. Reynolds Tobacco 
Co., 187 So.3d 1219, 1234 (Fla. 2016) (approving Philip 
Morris USA, Inc. v. Hallgren, 124 So.3d 350, 358 (Fla. 
2d DCA 2013), regarding the issue of punitive dam
ages). 

Liggett's Main Appeal 

In issue one, Liggett contends that the trial court 
should have directed a verdict in Liggett's favor on the 
conspiracy claim because Mr. Boatright's de minimis 
use of Liggett's cigarettes did not cause his injury. But 
the law of civil conspiracy holds co-conspirators liable 
for harm caused by other members of a conspiracy to 
commit an intentional tort. Rey v. Philip Morris, Inc., 
75 So.3d 378, 383 (Fla. 3d DCA 2011) (stating that the 
law of civil conspiracy extends "liability to a co-con
spirator which may not have caused any direct injury 
to the claimant" and recognizing "the policy that an en
tire group of conspirators acting collectively to achieve 
an unlawful goal-including consumer fraud-should 
be jointly and severally liable for the acts of all partici
pants in the scheme"); see also Blake v. Lorillard To
bacco Co., 81 So.3d 637, 638 (Fla. 5th DCA 2012) 
(adopting "the well-reasoned opinion" of the court in 
Rey regarding civil conspiracy). The jury found that 
Philip Morris's fraudulent concealment caused Mr. 
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Boatright's injuries and that Philip Morris and Lig
gett's agreement to conceal was a legal cause of Mr. 
Boatright's injuries. Therefore, Liggett was properly 
held liable as a member of the conspiracy with Philip 
Morris to fraudulently conceal. · 

In issue two, Liggett contends that it cannot be 
held jointly and severally liable for compensatory 
damages because the jury was not given an oppor
tunity to allocate fault to Liggett. However, based on 
the resolution of the cross-appeal that the exception 
for intentional torts in the comparative fault statute, 
section 768.81(4)(b), applies, Liggett is not entitled to 
relief on this issue. 

In issue three, Liggett requests that the punitive 
damages award be vacated if this court finds merit in 
either of its arguments in its first and second issues. 
Because we have determined that Liggett's argu
ments do not have merit, we affirm the $300,000 pu
nitive damage award against Liggett. 

Conclusion 

We affirm on Philip Morris's main appeal and on 
Liggett's main appeal. Because we have determined 
on the Boatrights' cross-appeal that the core of this ac
tion is grounded in intentional misconduct, the com
parative fault statute, section 768.81, does not apply. 
Therefore, we reverse the final judgment and remand 
for the trial court to enter an amended judgment tore
flect the full amount of the jury's verdict. In doing so, 
we certifY conflict with Schoeff, Grossman, and Callo
way to the extent that they hold that the core of these 
types of actions are grounded in negligence and that 
section 768.81 is applicable to reduce the verdict by the 
smoker's comparative fault. 
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Affirmed in part, reversed in part, and remanded. 

LaROSE and BADALAMENTI, JJ., Concur. 
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APPENDIXB 

SUPREME COURT OF FLORIDA 

FRIDAY, JUNE 22, 2018 

PHILIP MORRIS 
USA, INC., ET AL. 

Petitioner(s) 

CASE NO.: SC17-894 
Lower Tribunal No(s).: 

2D15-622; 
532011CA0001580000~ 

vs. RICHARD BOATRIGHT, 
ETAL. 

Respondent(s) 

This Court declines to exercise jurisdiction in this 
case because Schoeffv. R.J. Reynolds Tobacco Co., 232 
So. 3d 294 (Fla. 2017), is controlling. 

No motion for rehearing will be entertained by the 
Court. See Fla. R. App. P. 9.330(d)(2). 

It is so ordered. 

LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, 
CANADY, POLSTON, and LAWSON, JJ., concur. 
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