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Products Liability Law Daily Wrap Up, DAMAGES—TOBACCO 
PRODUCTS—Fla. Dist. App.: Although punitive damages award affirmed in 
Florida tobacco case, state high court’s opinion sought on whether 
punitive damages are proper for Engle class members, (Oct. 21, 2013) 

By Susan Lasser, J.D. 

Affirming a $2.5 million jury verdict, a Florida court of appeal ruled the husband and personal representative of a 
deceased smoker was entitled to claim punitive damages for his negligence and strict liability claims, as well as 
for his intentional tort claims, against two tobacco companies in one of the Engle progeny class action trials 
(Philip Morris USA, Inc. v. Hallgren, October 18, 2013, Sleet, D.). Noting conflict between appellate court circuits, 
however, the court asked the state supreme court to rule on whether members of the Engle class seeking 
individual damages could pursue punitive damages under strict liability and negligence claims. 

Background. Claire Hallgren died from lung cancer on November 26, 1995, following sixty years of using 
tobacco products manufactured by Philip Morris USA, Inc., and R.J. Reynolds Tobacco Company (tobacco 
companies). Mr. Hallgren's second amended complaint, filed under Engle v. Liggett Group, Inc., 945 So. 2d 
1246 (Fla. 2006), asserted four claims against the Tobacco Companies, including: (1) strict liability, (2) 
fraudulent concealment, (3) conspiracy to commit fraudulent concealment, and (4) negligence. Theodore 
Hallgren, Claire’s husband and the personal representative of Claire’s estate after her death, also sought 
punitive damages on all four claims. 

In Engle, the Florida Supreme Court decertified a class action brought against several cigarette manufacturers, 
including Philip Morris and R.J. Reynolds, after the action had proceeded through trial. The court decertified the 
class then provided a one-year period in which former class members could initiate individual actions against the 
tobacco defendants. Moreover, the court provided that several factual findings common to all class members 
would be given res judicata effect in those individual actions (Engle Phase I findings). The Engle class 
comprises “[a]ll [Florida] citizens and residents, and their survivors, who have suffered, presently suffer or who 
have died from diseases and medical conditions caused by their addiction to cigarettes that contain nicotine.” 

In January 2012, Hallgren’s case proceeded to trial in two phases: in Phase I, the jury found that Claire Hallgren 
was a member of the Engle class and found in favor of Theodore Hallgren on all counts, apportioning fault as 
follows: 50 percent to Claire Hallgren, 25 percent to Philip Morris, and 25 percent to R.J. Reynolds. The court 
reduced the compensatory damages award to about $1 million based on Claire’s comparative fault. During 
Phase I, the jury also found that Theodore Hallgren was entitled to punitive damages against each defendant. In 
Phase II, the jury awarded Mr. Hallgren $750,000 in punitive damages against both Philip Morris and R.J. 
Reynolds. 

Appeal by tobacco companies. On appeal, the tobacco companies argued for reversal on the following 
grounds: that the trial court erred by (1) granting Mr. Hallgren’s motion for summary judgment on the tobacco 
companies’ statute of limitations defense, (2) denying the tobacco companies’ motions for judgment 
notwithstanding the verdict and for new trial on Mr. Hallgren’s fraudulent-concealment and conspiracy claims, (3) 
failing to instruct the jury on a mitigating factor of compensatory damages, (4) permitting an award of punitive 
damages for Mr. Hallgren’s claims for negligence and strict liability, and (5) granting broad res judicata effect to 
the Engle Phase I findings. 

Statute of repose. The tobacco companies argued that the trial court erred in denying their motion for judgment 
notwithstanding the verdict on Mr. Hallgren’s claims for fraudulent concealment and conspiracy to commit 
fraudulent concealment because those claims were barred by the statute of repose. The court noted that a 
statute of repose runs from the date of a discrete act on the part of a defendant, not from the time a cause of 
action accrues. Mr. Hallgren alleged fraudulent concealment and conspiracy to commit fraudulent concealment 
based on the tobacco companies’ pervasive advertising intended to conceal the health hazards of smoking 
cigarettes that continued up to and through the time of Claire Hallgren’s death in 1995 and the successive, 
ongoing conspiracy advanced by the tobacco industry to conceal and omit information regarding the health 
effects of cigarettes and their addictive nature. The record in Hallgren’s case contained “abundant, adequate 
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evidence” of not only the tobacco companies’ misleading advertising campaigns and the false controversy 
perpetrated by the tobacco industry that continued until the late 1990s, but also of Claire Hallgren’s direct 
reliance on that misleading advertising. Further, under a decision by the Florida Court of Appeal for the First 
District, the element of reliance for fraudulent concealment could be inferred from evidence of the pervasive and 
misleading advertising campaigns perpetuated by the tobacco companies. Therefore, the court concluded that 
based on the evidence presented and the inference of reliance permitted under the First District’s opinion, the 
theories of liability for both the fraudulent concealment and conspiracy claims were inextricably intertwined and 
affirmatively demonstrated that Mr. Hallgren's claims were not barred by the statute of repose. 

Punitive damages. The tobacco companies argued that Mr. Hallgren was precluded from seeking punitive 
damages on his non-intentional claims of negligence and strict liability. They contended that because he initiated 
the action pursuant to the Florida Supreme Court’s decision in Engle and he was taking advantage of the res 
judicata effect of the Engle Phase I findings, he was proscribed from seeking punitive damages on his 
negligence and strict liability claims because the Engle class members did not seek punitive damages under 
those theories of liability. Thus, the cigarette makers asserted that the trial court erred in instructing the jury on 
punitive damages as to all claims rather than restricting an award of punitive damages to the fraud claims. 

The Florida Court of Appeal for the Second District disagreed, noting that whether the res judicata effect of the 
Engle Phase I findings precluded an Engle progeny plaintiff, like Hallgren, from asserting punitive damages for 
strict liability and negligence was a question of law to be reviewed de novo. The Second District further noted 
that the First District, in Soffer v. R.J. Reynolds Tobacco Co., 106 So. 3d 456 (Fla. 1st DCA 2012), addressed 
the same issue—whether an Engle progeny plaintiff was “entitled to seek punitive damages as additional relief 
for [his or] her negligence and strict liability counts.” However, the First District did not want to “unjustifiably 
broaden the intended scope and effect of Engle,” by “tack[ing] on additional punitive damage claims.” 

The Second District could not conclude that the benefit of the res judicata effect of the Phase I findings should 
preclude an Engle progeny plaintiff, like Hallgren, from seeking a remedy barred as untimely by the Engle trial 
court for mere procedural deficiencies (statute of limitations). In addition, unlike the First District, the Florida 
Court of Appeal for the Second District concluded that the unique nature of Engle necessitated a finding that 
progeny plaintiffs be permitted to seek punitive damages on their claims for negligence and strict liability. The 
appellate court also asserted that adding a claim for punitive damages did not materially alter the claims for 
negligence and strict liability. 

The court of appeal additionally found that while Mr. Hallgren benefited from the preclusive effect of the Engle 
Phase I findings on his substantive claims, he also proved through direct evidence that the tobacco companies 
were liable for punitive damages. The court disagreed with the First Circuit’s holding that by virtue of the res 
judicata effect of the Engle Phase I findings, an established prohibition existed on punitive damages for 
negligence and strict liability theories as to all class members and that the principles of equitable tolling did not 
revive claims for punitive damages that were not timely presented in the first instance. The appellate court said 
that punitive damages were not an independent cause of action, but rather were a remedy to be asserted in 
conjunction with a substantive claim. 

The court determined that the tobacco companies failed to provide any express language or implication from 
Engle to support their position. Further, the Second District stated that Engle plainly contemplated the filing of 
wrongful death actions, and Mr. Hallgren filed his wrongful death lawsuit within the additional one-year tolling 
period permitted by the state supreme court. Thus, the statute of limitations was tolled on his substantive claims. 
The court said that his claim for punitive damages was not subject to a separate time limitation apart from the 
substantive claim to which it was linked. Therefore, because Mr. Hallgren's substantive claims were timely under 
the Engle mandate, so too was the addition of his remedy for punitive damages. 

Finally, the court noted that the Engle class plaintiffs were only denied the opportunity to claim punitive damages 
for negligence and strict liability because the trial court in the Engle case deemed the class motion to amend the 
complaint to assert punitive damages for negligence and strict liability to be untimely. Because the decision 
preventing the Engle class from amending its complaint to seek punitive damages for negligence was merely 
procedural and was not decided on the merits, the Second District concluded that the res judicata effect of the 
Phase I findings did not preclude progeny plaintiffs from seeking punitive damages on those claims. 
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Certified question. In affirming the trial court's ruling that punitive damages can be awarded for negligence and 
strict liability claims as well as for the intentional tort claims brought under Engle, the Second District noted and 
certified a conflict with the First District's decision in Soffer and the Fourth District's decision in R.J. Reynolds 
Tobacco Co. v. Ciccone, 38 Fla. L. Weekly D1729 (Fla. 4th DCA Aug. 23, 2013). Additionally, the court certified 
the following question to the Florida Supreme Court: Are members of the Engle class who pursue individual 
damages actions in accordance with the decision in Engle v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 2006), 
entitled to pursue punitive damages under claims for strict liability and negligence? 

The case number is 2D12-2549. 

Attorneys: R. Dal Burton (Womble Carlyle Sandridge & Rice) and Charles R.A. Morse (Jones Day) for R.J. 
Reynolds Tobacco Company. William P. Geraghty (Shook, Hardy & Bacon L.L.P.) and Raoul G. Cantero (White 
& Case) for Philip Morris USA, Incorporated. David J. Sales (David J. Sales, P.A.) for Theodore Hallgren. 

Companies: R.J. Reynolds Tobacco Co. and Philip Morris USA, Inc. 

Cases: CourtDecisions DamagesNews SofLReposeNews TobaccoProductsNews FloridaNews 
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