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Products Liability Law Daily Wrap Up, DAMAGES—TOBACCO PRODUCTS
—Fla. Dist. App.: Trial court should have reduced compensatory damages
by smoker’s comparative fault, (Jan. 5, 2017)
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By John W. Scanlan, J.D.

A trial court should have reduced a jury’s award of compensatory damages to a deceased smoker’s family by
the percentage of her comparative fault, a Florida appellate court ruled in reversing and remanding this portion
of the lower court’s decision. However, the trial court’s refusal to grant remittur of the compensatory damages
awards to the smoker’s children and the punitive damages awards was affirmed (R.J. Reynolds Tobacco Co. v.
Grossman , January 4, 2017, Damoorgian, D.).

The smoker began smoking as a teenager in the 1970s. At the age of 36, she was diagnosed with lung cancer
and died 18 months later. As of the date of her death, she was married and had a nine-year old daughter and
a one-year old son. Her husband brought claims against R.J. Reynolds for strict liability, fraud by concealment,
conspiracy to commit fraud by concealment, negligence, breach of express warranty, and breach of implied
warranty. The first trial ended in a mistrial; in the second trial, the jury agreed that she had been a member of
the Engle class because she was addicted to cigarettes, but found for the husband only on the design defect
claim. Both sides appealed and a new trial was ordered, at which the jury found for the husband on all counts.
It awarded him $3.5 million in compensatory damages, along with the smoker’s medical and funeral expenses,
and awarded the daughter $7.5 million and the son $4 million, finding RJR 75 percent at fault and the smoker 25
percent at fault. After a punitive damages phase of the trial, the jury awarded $22.5 million in punitive damages.
RJR moved for a new trial and for remittur of the compensatory and punitive damages awards. The trial court
denied all of the motions and entered a judgment for close to $37.9 million. RJR appealed.

Comparative fault. The trial court erred by not reducing the jury’s compensatory damages awards by
the percentage of the smoker’s comparative fault. Although the trial court believed that application of her
comparative fault was barred by the jury’s finding that RJR had committed an intentional tort, application of
comparative fault is always required in Engle-progeny cases because they are fundamentally product liability
suits based in negligence.

Remittur. Remittur of the compensatory awards to the daughter and the son was not required because
they were not excessive or out of line with similar cases. Florida courts have drawn a distinction between
compensatory damage awards to spouses and to independent adult children, with the latter not entitled to multi-
million dollar awards regardless of the strength of their emotional bond. There was no published Engle case law
regarding the compensation due to children who were minors at the time of the parent’s death, but the reasoning
by Florida courts in finding independent adult children were not entitled to multi-million dollar compensatory
damage awards supported the propriety of such awards to minor children. The evidence in this case established
that the two children were wholly dependent upon their parents for support and guidance, but watched their
mother suffer and die from cancer during their formative years. Therefore, the $7.5 million and $4 million awards
did not shock the judicial conscience.

Furthermore, the $22.5 million punitive damages award was not unconstitutionally excessive in light of a $13.5
million compensatory award because the ratio fell within the range previously established as acceptable in prior
Engle-progeny decisions.

Other issues. The trial court’s grant of two cause challenges during jury selection after RJR used two
peremptory strikes was not reversible error because it was not required to restart the peremptory process
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after doing so. In addition, RJR argued that the husband’s counsel had improperly disparaged it during closing
arguments for defending itself at trial and contesting damages, it did not properly preserve this issue for appeal
and the comments did not create a fundamental error. Finally, the Florida Supreme Court already has rejected
RJR’s argument that allowing the husband to use the Engle Phase I findings to establish elements of his claims
violated due process.

The case is No. 4D13-3949.

Attorneys: Eric L. Lundt (Sedgwick LLP) and Gregory G. Katsas (Jones Day) for R.J. Reynolds Tobacco Co.
Bard D. Rockenbach (Burlington & Rockenbach, PA) and Scott P. Schlesinger (Schlesinger Law Offices, PA) for
Jan Grossman.
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