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The contraceptive device maker purposefully availed itself to Illinois, and the claims against it arose from its
conduct there.

An Illinois trial court had specific personal jurisdiction over Bayer in a class action suit brought by patients
alleging injuries caused by Essure®, a permanent contraceptive device developed and manufactured by the
company, an Illinois appellate court held. Bayer directly targeted and marketed in Illinois, conducted clinical trials
in that state, contracted with Illinois physicians and facilities, and established a physician accreditation program
in Illinois. Moreover, the patients’ claims all arose, at least in part, from that conduct. Finally, litigating in Illinois
would not be unreasonable. Thus, the trial court did not err in denying the manufacturer’s motion to dismiss for
lack of personal jurisdiction (Rios v. Bayer Corp.,May 29, 2019, Welch, T.).

Patients who were injured after being implanted with an allegedly defective Essure birth control device filed suit
in Illinois state court against several Bayer entities, including Bayer Corporation, contending that the companies
breached their obligation to update warnings and report adverse events; that Essure had quality problems and
manufacturing defects; and that the companies engaged in false and misleading sales and marketing tactics.
The complaint asserted causes of action for negligence, strict products liability, breach of implied and express
warranties, and fraud. Bayer filed a motion to dismiss, arguing that Illinois lacked specific personal jurisdiction
over it because the plaintiffs were not citizens of Illinois and did not undergo the Essure implantation in that state.
The trial court denied the motion, and Bayer appealed.

Forum contacts. According to the appeals court, the proper focus of its jurisdictional inquiry was not the
patients’ conduct or place of injury but, rather, Bayer’s conduct in Illinois and whether the patients’ claims arose
from or were connected to that conduct. The court found that Bayer conducted clinical trials for its Essure
product in Illinois, targeted Chicago for developing a marketing campaign, and developed its physician training
program in Illinois. It also contracted with Illinois doctors and facilities to conduct pre- and post-approval trials
for the device, developed its nationwide marketing strategy in Illinois, and used Illinois as a test-base for its
physician training program. In addition, the patients’ claims directly arose, at least in part, from those contacts
with Illinois.

Bayer’s reliance on the U.S. Supreme Court’s reasoning in Bristol-Myers Squibb v. Superior Court of California
[see Products Liability Law Daily’s June 19, 2017 analysis] to argue that Illinois could not exercise specific
jurisdiction in this case was misplaced, as the facts in the High Court opinion were distinguishable from those in
the case at bar. In Bristol-Myers Squibb, the Court held that California courts could not claim specific jurisdiction
over a suit brought by patients against a drug manufacturer because the plaintiffs were not California residents
and did not claim to have suffered harm in that state. In that case, however, the manufacturer did not develop the
drug in California, did not create a marketing strategy there, and did not manufacture, label, package, or work
on the regulatory approval of the product in California. Here, all of Bayer’s conduct cited by the plaintiffs related
to the testing, development, and marketing of its Essure product in Illinois. Thus, the patients’ claims for harm
suffered as a result of having the Essure device implanted all arose, at least in part, from Bayer’s conduct in
Illinois.
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Reasonableness. The court also found that Illinois had an undeniable interest in resolving a dispute arising,
in part, from clinical trials held in the state by Illinois doctors and in Illinois facilities. Regardless of whether the
out-of-state plaintiffs’ claims are dismissed, this case will move forward in Illinois because there are also in-state
plaintiffs who joined in the suit. Moreover, piecemeal litigation would result in additional costs and use of judicial
resources, the court said, and would run the risk of conflicting rulings. Accordingly, the court concluded that
litigating in Illinois would not be unreasonable.

The case is No. 5-18-0278.

Attorneys: Ann E. Callis (Goldenberg Heller & Antognoli, PC) for Christy Rios. Virginia Seitz (Sidley Austin, LLP)
for Bayer Corp., Bayer HealthCare LLC., Bayer Essure, Inc. and Bayer HealthCare Pharmaceuticals.
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