
Cheetah™

© 2016 CCH Incorporated and its affiliates and licensors.
All rights reserved.

1 Nov 28, 2016 from Cheetah™

Products Liability Law Daily Wrap Up, EVIDENTIARY ISSUES—ASBESTOS
—Pa. Sup. Ct.: “Any exposure” causation question in asbestos case to be
heard by Pennsylvania Supreme Court, (Nov. 7, 2014)

Products Liability Law Daily Wrap Up

Click to open document in a browser

By Susan Lasser, J.D.

The Pennsylvania Supreme Court has agreed to hear an appeal of a $1 million verdict for a former automobile
dealership worker who claimed that he developed mesothelioma as a result of his exposure to asbestos-
containing brake products while working at the dealership. The state high court will hear two issues on appeal,
including one relating to establishing substantial-factor causation by way of an expert’s “cumulative-exposure” or
“any exposure” theory (Rost v. Ford Motor Co., November 6, 2014, Per Curiam).

Background. In October 2009, Richard Rost (Rost) and his wife, Joyce Rost, filed a complaint against Ford
Motor Company (Ford), Ingersoll-Rand, General Electric, and Westinghouse Electric Corporation alleging that
Rost’s exposure to the defendants’ various asbestos-containing products, including brakes manufactured by
Ford, caused Rost to contract mesothelioma. Prior to trial, the Rosts settled with all of the defendants except
Ford. The trial court then ruled before trial that the plaintiffs could establish that a product was defective by
establishing that it contained asbestos. At trial, Rost testified that in 1950 he worked for several months at a
Ford dealership that employed automobile mechanics and provided the service of brake sanding. He stated that
approximately 85 to 90 percent of the vehicles serviced by the dealership were Ford vehicles and the parties
stipulated that from 1945 to 1950 Ford brakes were approximately 40 to 60 percent asbestos by weight. The
dealership mechanics also worked on Ford vehicle clutches, which the parties stipulated were about 40 to 60
percent asbestos by weight. While working at the dealership, Rost was responsible for overall cleanliness of
the garage. One duty included removing brake linings from brake shoes to prepare the shoes for re-use. The
brake drums during this process generated dust which Rost inhaled. Rost also testified that when mechanics
performed work on brakes, they removed all four brake drums, each of which was opened for inspection
and service. The inside of the brake drums were filled with dust, which the mechanic would “blow out” with
compressed air. This dust would disperse throughout the garage, which had a limited exhaust system. At the end
of each day, Rost was responsible for cleaning the garage floors of dust and debris, which he scooped up for
disposal. Rost estimated that each day, he disposed of three shovelfuls of such dust into a disposable container,
causing some of the dust to billow back into the air.

The Rosts presented the testimony of several experts to address the contested issue of whether Rost’s exposure
to asbestos from Ford’s products was a substantial cause of his mesothelioma. After the trial, the jury found
Ford, General Electric, Westinghouse, and Ingersoll- Rand liable for the Rosts’ injuries. In addition, the jury
awarded Rost $844,800 in damages and Joyce Rost $150,000 for loss of consortium. After the trial court denied
Ford’s post-trial motions, Ford and the Rosts filed cross-appeals which were consolidated and heard by the
Pennsylvania Superior Court.

Pennsylvania Superior Court ruling. Ford argued on appeal that prior Pennsylvania Supreme Court case
law prohibiting expert testimony based on the theory of “any exposure” to asbestos should apply, and that the
verdict should be reversed. The Pennsylvania Superior Court, however, rejected the argument, finding that the
automaker misinterpreted the prior case law and that in spite of the worker’s expert’s testimony that minimal
asbestos exposure could cause the worker’s mesothelioma, sufficient evidence otherwise at trial supported the
verdict.

Ford had argued on appeal that pursuant to prior Pennsylvania Supreme Court opinions, Betz v. Pneumo Abex,
LLC, 615 Pa. 504, 44 A.3d 27 (2012), and Gregg v. V-J Auto Parts Co., 596 Pa. 274, 943 A.2d 216 (2007), the
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Rosts were “required to offer competent expert opinion demonstrating that the exposure to asbestos attributable
to Ford was sufficient to qualify as a substantial factor” in causing Rost’s mesothelioma. However, the appellate
court noted that this argument was refuted explicitly by language contained in both Betz and Gregg. Neither
opinion required dismissal simply due to problems with the plaintiff’s expert’s opinion on causation, the court
said. The court of appeals also found that Ford misrepresented the conclusion reached in Betz, which found
that the trial court did not abuse its discretion in finding that there was no evidentiary support for the plaintiff’s
expert’s opinion on specific causation. As such, the court of appeals determined that Betz did not mandate
that every judge, no matter the record, reject the expert opinion of any expert that testified that there was no
known threshold for a safe exposure to asbestos. Instead, the Betz court held that the trial court did not abuse
its discretion in determining that the expert in that case had not established the legitimacy of his legal conclusion
that “any exposure” to asbestos was a substantial cause of the plaintiff’s disease, according to the appellate
court’s ruling.

Therefore, reviewing the record in the Rosts’ case as a whole, the Pennsylvania Superior Court concluded that
the evidence was “more than sufficient” to support the jury’s verdict. It found that the record showed that the
Rosts presented significant evidence to meet the frequency, regularity, and proximity test relating to asbestos
exposure (see full analysis from the May 21, 2014 issue of Products Liability Law Daily). The court distinguished
further the current case from Betz in that the experts for the Rosts were familiar with epidemiological studies
and had testified that their opinions were based in part on such studies. The appellate court determined that
the Rosts’ experts provided detailed testimony about the nature of mesothelioma and its causes, backed up by
published research on the subject and that their testimony was internally consistent. In contrast, the court found
that critiques by Ford’s expert were internally inconsistent at times and generally consisted of subjective beliefs
that had not been peer-reviewed by the appropriate scientific community. Therefore, the Superior Court ruled
that while the “every exposure” theory did not alone meet the standard for establishing substantial causation,
the record in the Rosts’ case was more than sufficient to establish the theory’s general scientific legitimacy.
Because the court determined that the rest of the record was sufficient to establish a triable issue on whether
Rost’s exposure at the garage was a substantial cause of his mesothelioma, it held that the argued defect in the
“every exposure” theory was not sufficient to warrant reversal of the verdict.

Questions on appeal to the Pennsylvania Supreme Court. The Pennsylvania Supreme Court issued an order
allowing Ford’s appeal on the following two questions:

1. Whether, contrary to Howard, Betz, and Gregg, a plaintiff in an asbestos action may satisfy the burden
of establishing substantial-factor causation by an expert’s “cumulative-exposure” theory that the expert
concedes is simply an “any-exposure” theory by a different name?

2. Whether the Philadelphia Court of Common Pleas’ mandatory practice of consolidating unrelated
asbestos cases—even where the defendants suffer severe prejudice as a result—is consistent with the
Pennsylvania Rules of Civil Procedure and Due Process; whether consolidation in this case was proper;
and whether the Superior Court has the authority to review a trial court’s case-consolidation decisions in
asbestos cases?

The case number is 309 EAL 2014.

Attorneys: Christian Hartley (Hartley Law LLC) for Richard and Joyce Rost. Sharon L. Caffrey (Duane Morris
LLP) for Ford Motor Co.

Companies: Ford Motor Co.
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